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with the appellee? 


2. Were the appellants liable for the same amount of rent for 
the portion of the land they used and occupied that the appellee had 
to pay therefor, where the appellee notified the appellants to vacate 
the land and they rejected the notice, refused to vacate and insisted 
upon continuing their use and occupancy of the land? 
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KINGDON GOULD, JR., et al.. 
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| 


v. | 
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COLUMBIA PLAZA CORPORATION, 
Appellee. 


ON APPEAL FROM A JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
As to Counterclaim II 
pellants’ Statement of the Case narrates 


The matter involved in 
Hants’ brief 


For the most part, the ap 
matters which are extraneous to this appeal. 
this appeal begins with the last sentence on page 4 of appe! 
and ends with the second line on page 6 thereof. In other words, 


only page 5 relates to the matter involved in this appeal. Moreover, 
the appellants’ statement of the matter involved is neither complete 


nor accurate. 


The appellants simply do not face up to the facts of their agree- 
ment with the appellee. Columbia Plaza Corporation (hereinafter 
referred to as CPC). They quote only a portion of the agreement. 
See Finding of Fact 42. where the agreement is quoted in full. 


Their renewal agreement of June 19. 1963. contains the same 
provisions. ‘It differs from the quoted agreement only as to date, 
the number of square feet of land involved and the amount of rent 
payable by the appellants, on behalf of CPC. to the District of Co- 
lumbia Redevelopment Land Agency (hereinafter referred to as RLA) 
from which CPC leased the land involved. (D Ex 25, Findings of 
Fact 41. 42 and 43) 


The second renewal agreement, which became effective Decem- 


ber 15. 1963. was effected by an exchange of letters dated November 
29. 1963. which did not change the provisions of the two preceding 
agreements. except as to the number of square feet of land involved 
and the amount of rent payable by the appellants, on behalf of CPC, 
to RLA. from which CPC leased the land. (Finding of Fact 44) 


A mere reading of the agreement discloses it provides that “We 
{A&G partnership. composed of appellants] huseby agree to oper- 
ate these properties for you [CPC] ...” It does not provide that 
they should employ 2 third party to operate the properties for CPC 
and does not provide for the payment of a “management fee.” 


Instead of operating the parking facilities themselves, as provided 
in their agreement with CPC, the appellants employed and paid one 
of their own companies (Parking Management Incorporated) a 10 per- 
cent “management fee” to operate the properties, which over the pe- 
riod involved totaled $46,473.91. (Findings of Fact 46 and 50) 


As we show in the Argument, “What were the appellants to do 
to earn fifty (50) percent of the net profits?” if the agreement per- 
mitted them to employ and pay one of their own companies a 10 
percent of gross revenues “management fee”. (Finding of Fact 50) 


In view of the contentions of the appellants, the pleadings in 
relation to Counterclaim II are pertinent. As shown in the pretrial 
proceedings, CPC alleged the provisions of its agreement with the 
appellants and their breach thereof by deducting from the parking 
revenues a total management fee of $46,473.91. The pretrial pro- 
ceedings further show that the appellants made a general denial only. 
They did not allege “that the “management fee’ represented certain 
direct costs which could not be allocated to the specific parking lots 
in question . . .” as stated in their brief, page 10. Nor did they 
allege that the words “management fee” were a misnomer, as stated 
in their brief, page 8. Nor did the appellants allege “that there had 
been a contemporaneous agreement by the parties themselves to the 
same effect” as stated in their brief, page 8. Nor did their pleadings 
allege that the ““management fee” “included workman’s compensation 
payments for parking attendants, supervisors’ salaries. cashiers’ wages, 
salaries of claim personnel, uniforms for parking attendants, employ- 
ees’ participation in insurance and hospitalization programs, bookkeep- 
ing and accounting services, training, maintenance and certain self- 
insurance expenditures . . .” as stated in their brief, pp. 10-11. 


In Finding of Fact 50, the District Court said: 


“From the foregoing findings of fact, the Court con- | 
cludes that the plaintiffs, Kingdon Gould, Jr. and 
D. F. Antonelli, Jr., agreed that they and not Parking 
Management, Inc. would ‘operate’ the properties for: 
Columbia Plaza Corporation under the specified terms 
and conditions, none of which provided for a manage- 
ment fee to Parking Management, Inc. or any other 
third party. 


“The ‘management fee’ is not a “direct” expense because. 
being a percentage fee, it is dependent entirely on the 
amount of the gross revenues. There is no provision 
in the contract for a “management fee’ and there is no 
provision in the contract for ten per cent as the meas- 
ure. ‘The contract is neither unclear nor ambiguous. 
The misconstruction or misapplication of the contract 
by one or both parties would not alter their contract 
rights nor would a miscomputation of the “net pro- 
ceeds’ preclude the making of a correct recomputa- 
tion.” 


The quarterly operating statements of “Parking Management In- 
corporated”, which is owned and operated by the appellants (Finding 
of Fact 46), show under the heading “Operating Expenses”, deduc- 
tions from “Parking Revenues” for payroll, payroll taxes, general 
supplies and expenses, licenses and taxes, repairs and maintenance, 
car damages, insurance write-off, utilities, management fee, casual 
labor, rent, utility deposits, surfacing, advertising, promotion, research 
and development, miscellaneous, lighting maintenance, and “Other 
Expenses” (D Ex 27). 


The operating statements submitted to CPC show on their face 
that the appellants did not regard the statements as final adjustments 
because the statements show that from time to time they made ad- 
justments to suit themselves. This is evidenced by the statement 
furnished for the third quter of operation (October 1-to December 
31, 1962) on which the appellants made several adjustments of the 
figures for the first two quarters. Specifically, to make the manage- 
ment fee 10 per cent of gross revenues, they added $1,006.61 to the 
management fee charged for the first two quarters; they charged the 
operation with payroll taxes for the first two quarters and they picked 
up an insurance charge dating back to April of 1962. In the state- 
ment rendered in April of 1963 for the period from January | to 


| 
March 31, 1963, the appellants corrected an understatement of the 
payroll taxes on the previous quarterly statement and altered the ba- 
sis for computing interest due them in connection with a $29, 600 
note of CPC which they held. 


After making other appropriate adjustments in the operating 
statements, resulting from the disallowance of the * ‘management fee” 
deductions, the District Court awarded CPC a judgment against the 
appellants, on its Counterclaim II, in the amount of $13,816. 73, with 
interest. (Finding of Fact 51; Conclusion of Law 3) 
As to Counterclaim IV 


CPC was the lessee and RLA was the lessor of the land involved. 
The number of square feet increased from an original 135, 641.86 
square feet at $3,689.46 per month, beginning May 1, 1962, to 
197,843.92 square feet at $5,381.35 per month, beginning June 19, 
1963, to 200,352 square feet at $7,012.00 per month, beginning in 
December, 1963, and to 368,581 square feet at $27. 406.31 per 
month, beginning March 1, 1964. (Findings of Fact 41, 43, 44 and 
45: D Exs 4, 24, 25 and 26) 


As to CPC’s Counterclaim IV, the District Court made the fol- 
lowing findings of fact: 


“52. The facts in relation to leases from District of 
Columbia Redevelopment Land Agency to Columbia 
Plaza Corporation of land in the Columbia Plaza Urban 
Renewal project area are as stated in the foregoing 
findings of fact in connection with Counterclaim I. 


“53, On February 7, 1964, after Columbia Plaza Cor- 
poration and District of Columbia Redevelopment Land 
Agency had entered into the lease agreement of Janu- 
ary 31, 1964, Columbia Plaza wrote a letter to Messrs. 
Antonelli and Gould, informing them of the lease, the 

| 
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increase in rental to $27,406.31 and requesting that 
they vacate the properties on which the parking lot 
operations were being conducted. which had then 
been consolidated into one square number and one lot 
number. i.e. Lot 84 in Square 33. (Defendant's Ex. 
238) 

“54. On February 28. 1964. Messrs. Antonelli and 
Gould rejected Columbia Plaza Corporation’s request 
to vacate the property and asserted their right to con- 
tinue parking operations thereon. (Defendant’s Ex. 
29) 


55. Prior to March 1. 1964, plaintiffs had occupied 
and used in their parking operation 200,352 square 
feet of land in Lot 84. Square 33. After March 1, 
1964. when the total property rented by R.L.A. to 
defendant had increased to 368,581 square feet and 
the rental to $27,406.31, the plaintiffs continued to 
use only 200,352 square feet in their parking opera- 


tion. 


“56. Messrs. Antonelli and Gould continued their con- 
duct of parking lot operations until January 27, 1965, 
on 200,352 square feet. 


“57. Prior to March 1. 1964, Messrs. Antonelli and 
Gould had always paid rent directly to District of Co- 
lumbia Redevelopment Land Agency. Their agreement 
with Columbia Plaza Corporation provided, ‘We will 
pay the monthly rental...” Commencing March 1, 1964, 
and continuing through November 1964, Messrs. An- 
tonelli and Gould did not pay the rent directly to 
District of Columbia Redevelopment Land Agency but 
sent a check in the sum of $7,012 to Columbia Plaza 
Corporation, which accepted the checks and made re- 
peated demands on Messrs. Antonelli and Gould for 
payment of the difference of $20,391 .31 per month 
between the $27,406.31 per month that Columbia 
Plaza Corporation was required to pay to District of 


Columbia Redevelopment Land Agency and the sum 
of $7,012 per month that Messrs. Antonelli and Gould 
were paying to Columbia Plaza Corporation. Messrs. 
Antonelli and Gould rejected the demands. (Defend-' 
ant’s Exs. 30 through 39) 

“58. Messrs. Antonelli and Gould sent a check to Co- 
lumbia Plaza Corporation in the amount of $7,012 for! 
December 1964 rent, but Columbia Plaza Corporation 
declined to cash it because it was marked in substance 
as payment in full for all rent on Lot 84, Square 33. 

“Messrs. Antonelli and Gould have not paid anything 
to Columbia Plaza Corporation for the period January 
1 to January 27, 1965. 

“59, The Court finds that from March 1, 1964 to Jan- 
uary 27, 1965, the plaintiffs became obligated to pay 
to the defendant as rental for that part of Lot 84 in! 
Square 33 used by plaintiffs as a parking lot 200,352 

368, 368,581 
x $27,406.31 per month, or $14,950.14.” 


After making other appropriate adjustments in the operating 
statements, resulting from the Court’s Findings of Fact, the! District 
Court awarded CPC a judgment against the appellants, on its Coun- 
terclaim IV, in the amount of $63,784.76 with interest and costs. 
(Findings of Fact 60 and 61: Conclusion of Law 5) 


SUMMARY OF ARGUMENT 


As to Counterclaim II 


To “operate” means to “manage”’. 


Under the contract which the appellants drafted, they agreed 
that they (A & G Partnership, composed of them) would operate the 
parking facilities for CPC and that only “direct expenses” were to be 


deducted from gross revenues. There was no agreement for the ap- 
pellants to employ and pay Parking Management, Inc. to operate the 
property and pay it 2 management fee of 10 per cent of the gross 
revenues. The deductions for “management fee’” were not direct ex- 
penses because the 10 per cent management fee was dependent entirely 
on the amount of the gross operating revenues. 


The statement in appellants’ brief that the “management fee” 
began “at approximately 6% percent of gross revenues and stabilized 
at 10 per cent of gross revenues” is not correct. The ““management 
fee” deducted was 10 percent from the beginning to the end. 


Use by the appellants of the term “direct expenses” implied 
that there would be indirect expenses which they expected to absorb. 


If the appellants intended to pay themselves through their alter 
ego. Parking Management Incorporated, 10 percent of the gross reve- 
nues. before equally dividing the net profits with CPC, it would have 
been a simple matter to have said so at the time they prepared the 
agreement. And, if there had been a contemporaneous oral agree- 
ment or a subsequent oral agreement, as now contended but not 
pleaded as a defense. it would have been a simple matter to have in- 
cluded it in the amendment to the original agreement and in the two 
renewals of the original agreement. Instead, appellants claim not 
only the right to exact a management fee, but also the right to do 
so on a percentage-of-gross basis and to arbitrarily set 10 percent as 
the measure. 


Where a contract between the parties is in writing, the doctrine 
of “practical construction” is a “secondary” interpretation guide, to 
be resorted to only where the contract contains terms that are either 
unclear or ambiguous. Where the contract is clear, the fact that the 
parties followed a different construction cannot work a revocation of 
the plain agreement. The intention of the parties must be found in 
the language used in the agreement to express their intention. The 
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conduct of the parties may fix a meaning to words of doubtful im- 
port, but may not change the clear and unambiguous terms of the 


contract. 


As to Counterclaim IV 


Immediately after entering into a long-term lease with RLA of 
368,580 square feet of land on January 31, 1964, at $27,406.31 per 
month, CPC notified the appellants to discontinue the parking oper- 
ations as of March 1, 1964. (D Ex 28) The appellants rejected the 
notice, refused to surrender the premises and insisted upon continu- 


ing their use and occupancy thereof. 


Appellants discontinued sending their months rental checks 
directly to RLA, as their agreement with CPC required and as they 
had been doing from the time of the original agreement. Instead, 
they began to send CPC a check each month in the amount of 
$7,012, the rental figure under the prior RLA-CPC lease. Therefore, 
CPC was forced to pay the increased rent of $27.406.31 per month 
to RLA. CPC immediately called upon the appellants for reimburse- 
ment and periodically renewed their demand for reimbursement. (D 
Exs 28 to 39) The effect upon CPC’s connection with the parking 

_ lot enterprise was drastic. Instead of a profit, CPC sustained a very 
substantial loss, while the appellants continued to reap a very sub- 
stantial profit from the parking operation, as the facts and figures 
set forth in the Argument show. 


When the appellants were informed by CPC, in February, 1964, 
that its rental obligation to RLA had greatly increased, the appellants 
had a choice to make. They could have discontinued the parking 
operation, as CPC demanded, or they could continue the operation 
by continuing to pay CPC’s rent to RLA as they had prior thereto. 
They had absolutely no right to continue the operation at CPC’s 
expense. 
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The District Court found that the appellants continued to use 
and occupy 200.352 square feet and that $14,950.14 of the monthly 
rental of $27.406.31 paid by CPC to RLA was attributable to the 
200.352 square feet used and occupied by the appellants. 


CPC had to pay $14,950.14 per month to RLA for the land 
which the District Court found was used and occupied by the appel- 
lants and for which the appellants reimbursed CPC only $7,012.00 
per month for only nine of eleven months. In effect, the land was 
appropriated by the appellants. They refused to surrender the land 
when notified by CPC to do so. Simple justice requires that the ap- 
pellants pay CPC the precise amount of rent that CPC was required 
to pay to RLA for the land which the appellants refused to surren- 
der and insisted upon continuing to use and occupy. 


Although there was not a conventional landlord-tenant relation- 
ship between CPC and the appellants, the case calls to mind the gen- 
eral rule that where a tenant has notice from his landlord that if he 
retains possession he must pay a higher rent, specified as to amount, 
and the tenant remains in possession, the law implies from such 
holding over an agreement by the tenant to pay the higher rent. 


The period involved in Counterclaim IV is the same period 
involved in Counterclaim I, Appeal No. 21,206, during which period 
the course of wrongful conduct of the appellants, for the admitted 
purpose of terminating the Columbia Plaza Project, prevented CPC 
from obtaining title insurance, without which it could not obtain 
the proceeds of its loan commitment from Federal Housing Admin- 
istration and delayed issuance of a building permit and delayed com- 
mencement of the construction on the project until January 27, 
1965, one day before CPC was required under its contract with RLA 
to begin construction or forfeit its designation and rights as the Re- 
developer of the Columbia Plaza and delayed CPC’s “Initial Closing” 
with FHA until February 2, 1966. 
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The findings of the District Court are binding on this Court un- 
less clearly erroneous. 


ARGUMENT 


As to Counterclaim II 


By their agreement with CPC, the appellants agreed that they 
would “operate” the properties as parking lots. CPC does not question 
the right of appellants to carry out this duty through the agency of 
their Parking Management Incorporated, but it does challenge their 
right to diminish CPC’s share of the profits by $13,816.73.! because 
they chose to “operate” through a corporate alter ego. 


The appellants’ contractual obligation to CPC was to “operate” 
the RLA properties as parking lots for CPC. It has frequently been 
decided that “operating” an enterprise includes the managing of it. 


“To ‘operate’ means fo put into, or to continue in oper- 
ation or activity; to manage, to conduct, to carry out 
or through. This is both the ordinary and the legal 
definition of the word. See Webster’s New Interna-, 
tional Dictionary .. . . The new Shorter Oxford En- 
glish Dictionary defines it as follows: ‘To direct the 
working of, to manage, conduct, work (a railway, 
business, etc.); to carry out, direct to an end to an 
undertaking... .”” In re Owl Drug Co., 21 F. Supp. 
907, 910 (D.C. Nev. 1937). (Emphasis in original.)! 

“The ordinary, usual meaning of the word ‘operate’ is 
‘to put into, or to continue in, operation or activity: 
to manage; to conduct; to carry out or through; to) 
work: as to operate a machine or motor vehicle.’ 


I The “management fee” cut into the parking lot profits to the extent of 
over $45,000. 
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Webster's New International Dictionary.” Big 3 Weld- 
ing Co. v. Crutcher, 229 $.W.2d 600, 603 (Tex. 1950). 
{Emphasis added. ] 


“The word “operate” has, among other definitions, “to 
manage: to conduct.” See Funk - Wagnalls New Stand- 
ard Dictionary. pps. 1495, 1344, 1728.” F. W. Wool- 
worth Co. v. Erickson, 127 So. 534. 536 (Ala. 1930). 
{Emphasis added.] 


~{W]hat is made unlawful by the ordinance is ‘to op- 
erate a rooming house” without first obtaining a per- 
mit and license. The word ‘to operate’ is not defined 
in the ordinance and its ordinary meaning must there- 
fore be ascribed to it. As used in the ordinance, it 
connotes the act of keeping, conducting, running, 
managing or carrying on a rooming house.” City of 
St. Louis v. Brune, 391 S.W.2d 943, 947 (Mo. App. 
1965). [Emphasis added.] 


In Booth v. State, 100 N.E. 563 (Ind. 1913), a superintendent 
of a coal mine was charged with a violation of a criminal statute re- 
quiring “the owners or operators of coal mines” to erect and maintian 
certain sanitary facilities. With respect to the question of whether 
the superintendent was an “operator” within the meaning of the 
statute, the court stated: 


“The Standard Dictionary defines ‘operate’ as ‘to put 
in action and supervise the workings of; to conduct 
or manage the affairs of; superintend; as to operate a 
mining business or railroad.’ ‘Superintend’ is defined 
by, the same authority ‘to have the charge and direc- 
tion of; especially some work or movement; regulate 
the conduct and progress of, responsible for; manage. 
supervise.” . . . The Legislature, while not using the 
word ‘superintendent,’ evidently intended in the title 
of the act that it should apply to those having super- 
vision, the conduct or management of, the charge and 
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direction, and be responsible for and regulate the con- 
duct and progress of the same. We are of the opinion 
that the title of the act is comprehensive enough | to 
include superintendents of mines.” 100 N.E. at 565. 

{Emphasis added.]} 


In return for their commitment “to operate” the properties as 
parking lots, the appellants became entitled to one-half of the net 
operating revenues. In addition to the $46,473.91 held back under 
the guise of a management fee, they have kept as their half of the 
net parking revenues an additional $84,654.39. If their contractual 
obligation “to operate” the parking lots did not embrace the duty 
to manage the lots, what did it encompass? Under their interpreta- 
tion of the agreement, the solitary act of ‘operating’ performed by 
appellants was to employ Parking Management Incorporated. which. 
in turn, they owned and operated. In effect the appellants are ask- 
ing the court to interpret the contract in a manner which would pay 
them $85,000 as compensation for the act of paying their alter ego, 
Parking Management Incorporated, $46.473.91. The language of the 
contract. drawn by them, is not strong enough to sustain ‘the burden 


of such a strained and unreasonable construction. 
- 

Courts have always scrutinized efforts to “beef up” expenses 

through the device of management fees charged to one entity by 


another entity. especially when the two have interlocking ownerships. 


“Management fees charged against a public service com- 
pany by the holding corporation in control by virtue 
of its stock ownership are in a somewhat different po- 
sition from ordinary operating expenses.” Scranton 
Water Service Co. v. Public Service Comm., 181 A. 77, 
87 (Pa. App. 1935). 


It is important to note that under the contract they themselves 
drafted, the appellants agreed that only “direct expenses” were to be 
deducted. The “management fee” can hardly be called a “direct” 
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expenditure, because it was dependent entirely on the amount of the 
gross Operating revenues. Appellants held back ten percent of these 
gross revenues each quarter as a “management fee.” 


The appellants’ statements (Appellants’ Brief. pp. 5. 8, 10) that 
the “management fee” began “at approximately 62 percent of gross 
revenues and stabilized at 10 percent of gross revenues” is not accu- 
rate. In their operating statement for the third quarter (October | 
to December 31. 1962). they added $855.90 to the management fee 
in the June 30. 1962 statement and added $150.71 to the September 
30. 1962 statement. with the result that the “management fee”’ de- 
ducted was 10 per cent from the beginning to the end. (D Ex 27) 
An item such as this is in the nature of an “indirect” cost. 


~The cost of manufactured products consists of direct 
costs, that is. direct material and direct labor, plus in- 
direct costs, or manufacturing expense. Because of its 
indirect and general nature manufacturing expense can- 
not be charged directly to each production order as 
can direct material and direct labor.” Gcrdon Lathe 
Co. v. Ford Motor Co., 133 F.2d 487, 500 (C.A. 2 
1943). 


Indeed. use by the appellants of the term “direct expenses” im- 
plies that there are indirect expenses which they expect to absorb 
on their own. Surely, if the appellants intended to pay themselves 
ten percent of the gross revenues “off the top’, so to speak, it would 
have been a simple matter to say so at the time they prepared the 
original agreement. Certainly, they would have said so in their re- 
newal agreements, prepared by them, if it had been orally agreed to 
when they submitted their first operating statement (April 1 to June 
30, 1962) as they contend. Instead, they claim not only the right to 
exact a management fee, but also the right to do so on a percentage- 
of-gross basis, and to arbitrarily set ten percent as the measure. 
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The appellants attempt to defend their action in deducting a 
“management fee” from the gross parking revenue, on the notion 
that CPC’s omission to contest the deduction from October of 
1962 (when the first operating statements were received) until March 
of 1964 (when its counterclaim was filed) amounts to a “practical or 
contemporaneous construction” by the parties of their | contract. 
Whatever may be the scope of the doctrine of “practical con- 
struction” in a case involving the meaning of an oral ‘contract, 
the courts have repeatedly recognized that where the contract 
between the parties is in writing, the doctrine of “practical construc- 
struction” is a “secondary” interpretation guide. to be resorted to 
only where the contract contains terms that are either unclear or 
ambiguous. 

“The next claim is that the plaintiff by letter ace 
knowledged that the defendant had a right to connect 
with the new sewer, and that the interpretation given 
by the parties themselves to the contract as shown iby 
their acts will be adopted by the court. {Citation 
omitted.] .. . [T]he rule is merely a secondary rule 
of interpretation. If the meaning of the contract is 
plain, the acts of the parties cannot prove an interpre- 
tation contrary to the plain meaning.” Trumbull Elec. 
Mfg. Co. v. John Cooke Co.. 31 A.2d 393, 395 (Conn. 
1943). 


In Philadelphia Railroad Co. v. Trimble, 10 Wall. 367. 19 L.ed. 
948. the United States Supreme Court observed that the doctrine of 
practical interpretation, although “entitled to great consideration” 
“where there is doubt as to the proper construction of an instru- 
ment.” has no application where the meaning of the instrument is 
clear. “But where its meaning is clear in the eye of the aw. the 
error of the parties cannot control its effect.” 10 Wall. at 377. 


This principle is well-stated by the Eighth Circuit in Kidde & 
Co. v. Walton-Viking Co., 153 F.2d 988 (C.A. 8 1946): 
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“[A]n unambiguous contract is not rendered ambigu- 
ous by the practical construction which is placed upon 
it by the parties. The rule of practical construction is 
an aid to the interpretation of a contract which is rea- 
sonably susceptible of different interpretations, and 
may not be used to render the plain meaning of a 
contract doubtful. The rights of the parties here were 
fixed by their written agency agreement at the time it 
was entered into. The subsequent misconstruction or 
misapplication of the contract by one or both would 
not alter their contract rights. nor would a miscompu- 
tation of commissions preclude the making of a correct 
recomputation.” Jd. at 992. 


An excellent illustration of this principle is found in the case of 
Western Indiana R. Co. v. Chgo. & Eastern Ill. R. Co., 94 F.2d 296 
(C.A. 7 1938). The Western Indiana was a management corporation 
owned in equal shares by five railroads, including the C. & E. I. Rail- 


way. The function of the Western Indiana was to operate, on behalf 
of its five owner-railroads, track and terminal facilities for entry into 


Chicago. It was agreed that the five railroad-owners would share, on 
the basis of stock ownership, i-e., equally, in the cost of any capital 
expenditures made by the Western Indiana. On the other hand, the 
“working expenses,” as defined by the contract between the parties, 
were to be apportioned to the five owners on the basis of the extent 
to which each railroad used the facilities, that is, on a so-called 
“wheelage”’ basis. 


The term “working expenses” was defined in the contract to in- 
clude not only ‘‘all taxes and assessments . . - against the property of 
the Western Indiana” and “the cost of maintaining the Western Indi- 
ana corporate organization and of protecting and defending its prop- 
erty”. but also “all other claims and demands of every name, nature 
and description for which the Western Indiana might be legally liable.” 
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From 1912 to 1931, state taxing authorities levied against the 
Western Indiana a tax on its capital stock. Each year the Western 
Indiana would call upon the five railroad-owners to pay their respec- 
tive shares of this capital stock tax, but it billed each railroad owner 
on the basis of stock ownership, that is, in equal proportions. Had 
the five railroad-owners been billed on a “wheelage” basis, the C. & 
E. I.’s share of the capital stock tax assessed against the Western In- 
diana during this thirty-year period would have been almost $280.000 
more than the amount it actually paid. From 1912 to 1926 no 
question arose among the five railroad-owners as to whether the cap- 
ital stock tax on the Western Indiana should be paid by its, owners 
on the basis of stock ownership, or “wheelage.” From 1926 through 
1931, the Western Indiana took the position that payments should 
be made on the basis of wheelage, and its four railroad-owners, other 
than the C. & E. 1., agreed. The latter refused to agree, and contin- 
ued to pay one-fifth of the capital stock tax assessed. 


During the course of reorganization proceedings in connection 
with the C. & E. I., the Western Indiana asserted a claim for the 
$280,000 which it should have billed against the C. & E. 1. during 
the thirty-year period. 


The Seventh Circuit ruled that a capital stock tax was a “work- 
ing expense” within the meaning of the contract between the parties. 


“(W]e can perceive no reason why the plain language 
of the parties to the effect that the working expenses 
shall include all taxes against the property of the West- 
ern Indiana Company should not include the tax upon 
the capital stock and franchise. . . - 

“The further provision that all expense of maintenance 
of the Western Indiana’s corporate organization and of 
protection of its property should be included within 
working expense, likewise, it seems to us, evinces an 
intent to include any expense by way of tax on ¢ap- 


ital stock or otherwise. If the capital stock tax is not 
paid. the physical property may be sold in satisfaction 
of the unpaid tax. Clearly the payment of the tax is 
essential to the protection of the corporate property. 

“The parties could not have been more explicit in the 
terms employed in the concluding paragraph defining 
working expenses. The phrase ‘all other claims and 
demands of every name. nature and description for 
which the Western Indiana may be legally liable’ is 
all-inclusive... . The words are not ambiguous. The 
court has no right to read into such terms a limitation 
but must give effect to the contract of the parties.” 
Id. at 299. 


The consequence of this ruling was that the C. & E. I.’s share 
of the capital stock tax levied against the Western Indiana should | 
have been computed on a “wheelage”’ basis, and not on the basis of 
stock ownership. as the parties had erroneously interpreted their 
agreement. 


The court rejected the contention of the C. & E. I. that the 
contrary interpretation of the parties for a generation required a dif- 


ferent construction of the contract by the court. 


“It is said the conduct of the parties prior to 1926, 
whereby they excluded the capital stock tax from 
working expense, is of material weight in the determi- 
nation of what the parties intended. As we recognized 
in Chicago & Western Indiana R. Co. v. Chicago & 
Eastern Illinois R. Co., 86 F.2d 441 (C.A. 7 1936) 
[an earlier case involving a different type of expense], 
in case of ambiguity, the practical construction given 
by the parties to the contract over a period of years 
is persuasive. But when the contract is clear, the 
fact that the parties followed a different plan cannot 
work a revocation of the plain agreement. [Quota- 
tions omitted.] The intention of the parties must 
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| 
be found in the language used to express such inten- 
tion: and if the court finds as a matter of law that 
the contract is unambiguous, evidence of the inten- 
tion and acts of the parties plays no part in the de-; 
cision. The conduct of the parties may fix a mean: 
ing to words of doubtful import. It may not change 
the terms of the contract.” Jd. at 299-300. 


| 
The court went on to rule that the Western Indiana was entitled 


to recover from the C. & E. I. the difference between (a) the latter's 
share of the capital stock tax computed on a wheelage basis. and (b) 
the share when computed on a stock-ownership basis. 


“We condude that the tax upon the capital stock and 
franchise was within the term ‘working expenses’ and 
that. therefore, the Eastern Illinois is liable for its pro- 
portion thereof upon a wheelage basis.” /d. at 300. 


The Western Indiana had first asserted its claim on April 9. 
1928. The court held that it could recover all amounts aceruing af- 
ter that date, and that with respect to earlier years. it could recover 


with respect to those years within Illinois’ ten year statute! of limita- 
tions. 


“[ T]he statute of limitations of Illinois prohibits actions 
upon written contracts after ten years. Western Indi- 
ana first asserted its claim on April 9, 1928. At that 
time it was barred from demanding anything accruing 
prior to April 9, 1918. The statute. relied upon by 
the Eastern Illinois, defeats all parts of the claim with 
respect to capital stock taxes down to and including 
the tax assessed for the year 1916.” Ibid. | 


Also instructive on the issues raised by Count II of C PC’s coun- 
terclaim is Laughlin v. Terry, 110 §.W.2d 838 (Mo. App. 1937). There 
a homeowner agreed to pay a broker 5% “of the gross amount of 
rentals of any lease” which the broker might obtain for the owner’s 
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residence. “said commission to be paid to [the broker] upon con- 
summation of any lease by [the broker].” /d. at 839. The broker 
obtained a tenant who entered into a two-year lease of the home for 
a total rental of $6.000. or $250 per month. However, the lessee 
reserved the right to terminate the lease at any time during the sec- 
ond year. The broker received from the tenant $1,500, representing 
the first six months rent. He thereupon “rendered to plaintiff a 
statement charging himself with the rentals received and taking credit 
as follows: ‘To services rendered and completing lease $300. Bal- 
ance due. check herewith, $1200.” Plaintiff accepted and cashed the 
check envlosed with the statement.” 


The tenant occupied the residence for one year, and then prop- 
erly terminated the lease. The broker refused to refund $150 out of 
the $300 commission which he had retained out of the first rentals 
received. His contention that under his agreement with the owner, 
he was to receive his 5% on the basis of the maximum rentals which 
the owner might receive from the lease was rejected by the court as 
contrary to the plain meaning of the agreement. The court was of 
the opinion that he was entitled to 5% only of the rentals actually 
received under the lease, and that his right to commissions ended 
with the termination of the lease by the tenant after one year. The 
broker sought to avoid this meaning by the doctrine of “practical 
construction.” The Court disagreed. 


“Defendant invokes the rule that where the parties to a 
contract have given it a practical construction by their 
conduct, as by acts in partial performance, such con- 
struction is ordinarily adopted by the courts. That is 
a familiar rule; but it is applicable only when the con- 
tract, read in the light of the surrounding circum- 
stances, leaves the proper construction in doubt. The 
practical construction put on a contract by the parties 
cannot control the express unambiguous provisions of 
the instrument itself, and, further, a practical construc- 
tion to be adopted must be reasonable. 
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“If in the present case the conduct of the parties, that 
is, of the defendant in giving and of the plaintiff in | 
accepting the check for $1,200, is to be regarded as'a 
practical construction by them of the contract of em- 
ployment in accordance with the interpretation now 
insisted upon by defendant, such construction is not 
controlling because inconsistent with the express un 
ambiguous provisions of the contract, and, further, | 
because such a construction is unreasonable.” Id. at 
840. | 


The Court of Appeals of Maryland also recognized that the 
“practical construction” doctrine has no application to a contract 
the terms of which are clear and unambiguous. In Product Sales Co. 
». Guaranty Co. of Md., 127 A. 409 (Md. 1925), the court was called 
upon to construe a contract under which the defendant had agreed 
to pay the plaintiff for its collection services a percentage of the 
outstanding account, this to be computed by a formula contained in 


the contract. For a long time, the plaintiff, without objection by 
the defendant, computed its charge on the face value of the accounts; 
submitted its bill to the defendant: and received payments from the 
defendant on this basis. The defendant then read the contract more 
closely and decided that it was only obligated to pay a percentage of 
the net value of the accounts, not the face value. At the next billing 
from the plaintiff, the defendant paid the lesser amount, and the 
plaintiff sued for the difference. The Court of Appeals agreed with 
the defendant’s version of the contract’s meaning, and the plaintiff 
then sought to rely upon the doctrine of “practical construction”. 


“It is argued that a different interpretation of the con- 
tract is required because, during the course of a long 
series of settlements, its terms, interest and other 
charges deducted by the plaintiff were calculated upon 
the face value of the accounts which had been: as- 
signed. If the agreement were ambiguous as to the 
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basis of the charges. the conduct of the parties could 
be considered upon the question as to its proper con- 
struction. But as there is no uncertainty in its provi- 
sion a$ to the amounts upon which the interest and 
additional compensation must be computed, the sub- 
mission of the defendant to erroneous exactions in the 
course of the previous accounting should not control 
our decision as to the meaning and effect of the con- 
tract in regard to the liability asserted in this action.” 
Id. at 410. 


The following cases are among the numerous decisions which 
support the proposition that the doctrine of “practical. construction” 
plays no role in the interpretation of a contract the terms of which 
are plain and unambiguous. Zellan v. Cole. 87 U.S. App. D.C. 9 
(1950): Young y. Illinois Athletic Club, 141 N.E. 369 (Ill. 1923): 
Citizens Telephone Co. v. City of Newport, 224 §.W. 187 (Ky. 1920); 
Stony Brook' Corp. v. B. & M. R.. 157 N.E. 607 (Mass.); Sternbergh 
y. Brock. 74 A. 166 (Pa. 1909): Blanck v. Pioneer Mining Co., 159 
P. 107. 108 (Wash. 1916). 


As to Counterclaim IV 


It will be noted from the counterstatement of the case that in 
all of the agreements between the appellants and CPC the monthly 
rental figure was identical to the monthly rental which CPC was ob- 
ligated to pay to RLA under its lease agreements with RLA. 


It should also be observed that the appellants paid the rent, as 
required by paragraph | of their agreement with CPC, by sending 
directly to RLA a check each month in the amount called for by the 
lease agreements between RLA and CPC. 


On January 31, 1964, CPC entered into a long-term lease of 
of these properties and an additional 168,229 square feet from RLA, 
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covering a total of 368,581 square feet of land, this lease being effec- 
tive March 1, 1964. The monthly rental under this new lease was 
$27,406.31, of which $14,950.14 was attributable to the 200,352 
square feet covered bythe arrangement between the appellahts and 
CPC. (Finding of Fact 59) 


CPC immediately notified the appellants to discontinue their 
parking operations as of March 1, 1964. The appellants rejected this 
notice and refused to surrender the premises, as fully shown in the 
Counterstatement of the Case. They stopped sending monthly ren- 
tal checks directly to RLA, and instead they began to send CPC a 
check each month in the amount of $7.012. the rental figure under 
the previous RLA-CPC lease. CPC was therefore forced to pay to 
RLA the remainder of the monthly rent. CPC immediately called 
upon the appellants for reimbursement, and it periodically renewed 
this demand.? | 


The refusal of the appellants to pay the entire amount of the 
monthly rental out of the parking revenues, as they had done during 
the first seven quarters, and during the first two months of the eighth 
quarter, of the parking lot operation, had a drastic effect upon CPC’s 
connection with the parking lot enterprise. For example. during the 
first seven quarters of that operation, despite the actions of the ap- 
pellants in siphoning off almost $25,000 of the revenues in the form 
of a ‘management fee’, CPC had realized, in round figures. $6.400: 
$6,100; $6,800; $8,300: $7,900: $9,000: and $7,800, respectively. 
However, for the eighth quarter (during the third month of which 
the $14,950.14 rental was in effect). the situation was quite differ- 


2 The demands were for the full rent of $27,406.31 based on a belief that 
the appellants were occupying and using the entire 368,581 square) feet. The 
District Court found that they continued to use and occupy 200,352 square 
feet. 
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ent. Whereas the appellants netted $10,654.45° from the parking lot 
operation, CPC went into the red to the extent of §1,755.20.4 During 
each of the next three quarters. the appellants paid rent at the rate 
of $7.012 per month. whereas CPC was obligated to pay 4 total 
monthly rental of $27.406.31. of which $14,950.14 was attributable 
to the 200.352 square feet which the District Court found were used 
and occupied by the appellants. During the nine months spanned by 
these three quarters. the appellants were enriched out of the parking 
operation by a total of $46.776.08 in management fees and share of 
“net operating income.” On the other hand, CPC was forced to pay 
out for rent not only all of the money ($30,742.80) which it received 
from the appellants as its “share” of the so-called “net operating in- 
come™. but also an additional $40,225.89 out of its own funds, or 
total rent of $70.968.69 for the 200.352 square feet of land used 
and occupied by the appellants in addition to the rent paid by the 
appellants therefor. Moreover. for December of 1964, CPC was 
forced to pay the $7.012 portion of the rental which appellants had 
been paying up to that time, but did not pay for December, 1964. 
In other words. from March through December of 1964, CPC lost 
$48.638.60 by renting land which the appellants refused to surren- 
der and insisted upon occupying, and from the use of which they 
reaped $64.442.53.° 

3 Includes their half ($6,182.14) of so-called “net operating income” plus 
a “management fee” of $4,471.51. 


*This figure is arrived at by deducting CPC’s half ($6,182.94) of the so- 
called “net operating income” for the quarter from the $7,938.14 which it had 
to pay RLA to cover the difference between the portion of the monthly rental 
under its lease with that agency, attributable to the 200,352 square feet used 
and occupied by the appellants, and the rent payment of $7,012 made by the 
appellants. 


5 These figures do not include the period from January 1-27, 1965, during 
which the appellants also conducted a parking operation on the land in question, 
and for which they have paid no rent. CPC’s loss for this period is approximately 
$14,950.14, or the portion of the rent attributable to the 200,352 square feet 
which the District Court found the appellants used and occupied. 
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From the inception of the parking operation in the Spring of 
1962 until the execution of the long-term lease with RLA almost 
two years later, the appellants paid each month to RLA whatever 
the amount of CPC’s rent happened to be at the time. When the 
RLA increased the rent from time to time, the appellants recognized 
that if they intended to continue the operation, they must assume 
the responsibility for the increased rental. In February of 1964, 
when they were informed by CPC that its rental obligation; to RLA 
had greatly increased, the appellants had a choice to make. They 
could have discontinued the parking lot operation. as indeed, CPC 
demanded: or they could continue the operation by continuing to 
pay CPC’s rent to RLA. But they had absolutely no right to con- 
tinue the operation at CPC’s expense. CPC had to pay $14,950.14 
per month to RLA for the land which the District Court found was 
used and occupied by the appellants. The land. however. was in ef- 
fect appropriated by the appellants. Simple justice requires that the 
appellants pay CPC the precise amount that the latter was required 


to pay to the RLA for the land the appellants refused to surrender 
and insisted on using. 


Although there was not a conventional landlord-tenant relation- 
ship between CPC and the appellants. their actiun calls to! mind the 
following statement from Summerbell v. McDonnell. 197 ‘A.2d 150 
(D.C. App. 1964): 


“The general rule is that where a tenant has notice 
from his landlord that if he retains possession he must 
pay a higher rent, specified as to amount, and the tén- 
ant remains in possession, he is deemed to have assented 
to the increase. The law implies from such holding 
over an agreement by the tenant to pay the higher 
rental.” 


There is the additional factor that the period involved in Coun- 
terclaim IV is the same period during which the course of wrongful 
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conduct of the appellants (involved in Counterclaim I, Appeal No. 
21.206), for the admitted purpose of terminating the Columbia Plaza 
Project. prevented CPC trom obtaining title insurance, without which 
it could not obtain the proceeds of its loan commitment from F.H.A.. 
and delayed issuance of a building permit and delayed commence- 
ment of construction until January 27. 1965. one day before CPC 
was required under its contract with RLA to begin construction on 
the project or forfeit its designation and rights as the Redeveloper of 
the Columbia Plaza. and delayed CPC’s “Initial Closing” with FHA 
until February 2. 1966. (Appellant's Brief. pp. 2 to 8. Appeal No. 
21.206) 


The findings of the District Court are binding on this Court unless 
clearly erroneous. FRCP 52-(a). 
CONCLUSION 


It is respectfully submitted that the judgment of the District 
Court should be affirmed. 


Respectfully submitted, 


ARTHUR J. HILLAND 
JAMES E. HOGAN 
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REPLY BRIEF OF APPELLANT 


The appellees’ statement in the last sentence of the sec- 
ond paragraph on page 4 of their brief that “The defendant 
Corporation, in open court dismissed Counterclaims 
II, IV, V and VII, and the punitive damage claim contained 
in Counterclaim I.” is incorrect. Columbia Plaza Corpora- 
tion did not dismiss these claims in open court or otherwise. 
This very appeal involves the punitive damage claim con- 
tained in Counterclaim I and also involves the claims con- 
tained in Counterclaim V and Counterclaim VII. The Dis- 
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trict Court awarded Columbia Plaza Corporation a judgment 
on Counterclaims II and IV in the amount of $63,784.76 
with interest thereon from January 27, 1965 and all costs 
accrued from March 1, 1966. Obviously, Columbia Plaza 
Corporation did not in open court or otherwise dismiss 
Counterelaims I] and IV. The judgment based on them is 
the subject of Appeal No. 21207. 


As to Counterclaim | 


The statement in the last paragraph on page 4 of the ap- 
pellees’ brief that “Specifically charged as against the plain- 
tiffs was the instigation of a legislative inquiry into the pro- 
ject... .” is incorrect. The charge, among others, was that 
they employed and paid lobbyists to lobby in favor of H.R. 
9774, the object and purpose of which was “To terminate 
the Columbia Plaza urban renewal project area and plan, to 
restore certain property in the District of Columbia to the 
former owners thereof. and for other purposes.” as more 
fully shown on pages 5 and 6 of the onginal brief for ap- 
pellant. It is an undisputed and admitted fact that the ap- 
pellees did employ and pay lobbyists to lobby in favor of 
H.R. 9774. 


The statement in the first sentence of the last paragraph 
on page 4 of the brief for appellees that the claim for puni- 
tive damages contained in Counterclaim I was based on “an 
alleged breach of the Amended Agreement of October 3, 
1961 (D.Ex. 1) and a shareholders agreement of the same 
date (D.Ex. 2).” is an incomplete statement of the bases of 
the claim for punitive damages, as shown on page 3 of the 
original brief for appellant. The claim for punitive damages 
was based upon willful breaches by the appellees of their 
fiduciary obligations as well as breaches of their contract 
obligations and on the theory that the wrongful conduct 
of the appellees smacked of the torts of civil conspiracy, 
malicious prosecution, abuse of process, interference with 
contractual relations and interference with prospective con- 
tracts and business relations, as well as breaches of fiduciary 
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obligations and breaches of contract, as shown on pages 22 
to 25 of the brief for appellant. 


The appellees were among the holders of closely held 
stock of Columbia Plaza Corporation and at all times in- 
volved except a three-month period, one or the other of 
them served as a director of Columbia Plaza Corporation 
and one of them served as a vice president until December 
16, 1963. 


We concede that the District Court’s findings of fact are 
binding on this Court “unless clearly erroneous”, but that 
does not mean that the District Court’s erroneous conclu- 
sion on the question of punitive damages is binding on this 
Court. We submit that the undisputed and admitted fact, 
based on the testimony of the appellee Gould, that one of 
the things that appellee Antonelli and he were working to- 
ward was “the termination of the Columbia Plaza Project,” 
compels the conclusion, as a matter of law, that the appel- 
lees’ many acts subject them to punitive damages under ap- 
pellant’s Counterclaim I. Helms v. Duckworth (1957), 101 
U.S.App.D.C. 390, 395, and Brown y. Coates (1958), 102 
U.S.App.D.C. 300, 303, 253 F.2d 36. 


In this connection, it should be borne in mind that un- 
disputed and admitted facts are binding on the court. Wal- 
ker v. Warner, 31 App.D.C. 76, Stone v. Stone, 78 U.S.App. 
D.C. 5, 136 F.2d 761, Kelly v. Jackson, 6 Pet. 622, 631, 

8 L.Ed. 523. 


. when the testimony is all one way, and is not 
immaterial, irrelevant, improbable, inconsistent, con- 
tradicted or discredited, such testimony cannot be 
disregarded or ignored by judge or jury, and if one 
or the other makes a finding which is contrary to 
such evidence, or which is not supported by it, an 


! The “Columbia Plaza Project” was the sole business of Columbia 
Plaza Corporation and the sole purpose for which it was created. So 
their acts were designed to destroy Columbia Plaza Corporation and 
take over its project. 
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error results. for which the verdict or decision, if 
reviewable. must be set aside. To hold otherwise 
would vest triers of the facts in cases subject to re- 
view with authority to disregard the mules of evidence 
which safeguard the liberty and estate of the citi- 
zen.” Kelly v. Jackson, 6 Pet. 622, 631, 8 L.Ed. 
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The record is clear and undisputed that the appellees had 
3 conflict of interests and they willfully and wrongfully re- 
solved that conflict of interests in favor of their personal 
interests and in breach of their fiduciary obligations as well 
as in breach of their contract obligations. 

The brief for appellees is so far off base factually that 
it even states on page 6 that “Armed with information gath- 
ered from the Sub-Committee hearings. the plaintiffs, with 
the concurrence of all other stockholders in the Columbia 
Plaza Corporation, attempted a business and financial solu- 
tion to the problems besetting the Corporation.” Their brief 
would have this Court believe that as of October 2, 1963, 
the plaintiffs were armed with information contained in a 
statement of the Sub-Committee Chairman issued on 
December 1%. 1963 and a report of the committee that was 
not issued until January 18, 1964. (See pages 5 and 6 of 
the brief for appellees and page 3 of the brief for appellant.) 


Moreover. it is clear that the position of the Congressional 
Sub-Committee and its chairman was contrary to judicial 
determinations in this jurisdiction relating to the project. 
(See brief for appellant, page 8.) 


The brief for appellees does not even attempt to justify 
their breaches of fiduciary obligations. It merely sets forth 
two technical objections to appellant’s claim for punitive 
damages insofar as the claim is based on breaches of con- 
tracts. With respect to the stockholders agreement, the ap- 
pellees contend that Columbia Plaza Corporation, not itself 
a Signatory to that agreement, lacks standing to enforce any 
of its provisions. With respect to the so-called Amended 
Agreement, to which Columbia Plaza Corporation was a 
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party, the appellees take the position that since their agree- 
ment to cooperate is physically located in the preamble to 
that agreement, it is not an enforceable portion of the con- 
tract. 


Whatever may have been the state of the law prior to the 
landmark decision of Lawrence v. Fox, 20 N.Y. 268, it is 
now almost universally recognized that even though one is 
not a party to a contract, he will have standing to enforce 
that contract or to sue for its breach, if he is in fact the 
beneficiary of the contract. Restatement, Contracts, § 140. 
The third-party-beneficiary doctrine was adopted in this 
jurisdiction in Aetna Casualty y. Kemp Smith Co., 208 A.2d 
737 (D.C.App. 1965): 

“We perceive no reason why this jurisdiction should 
not adopt the [third-party-beneficiary] rule followed 
by the majority of jurisdictions in this country.” Id. 
at 739. 


The second contention of the appellees with respect to 


the unenforceability of their agreement to cooperate is based 
upon the circumstances that in the Amended Agreement of 
October 3, 1961, to which both they and Columbia Plaza 
Corporation are parties, their undertaking appears only in 
the preamble: 


“WHEREAS, FURTHER, the parties agree to cooper- 
ate in every respect to the end that the Developer 
shall be designated as the redeveloper of the Colum- 
bia Plaza Urban Renewal Project... ~ 


The appellees cite a number of cases to the effect that 
the “recital clauses” of a contract form no part of the obli- 
gations of the contract itself. The difficulty with all of these 
cases is that each of them involves clauses which both in 
form and in substance are recital clauses. In other words, 
each of the cases involves a clause which recites the purposes 
and intentions of the parties in entering into the contract 
that tollows. These cases would be pertinent if the Amended 
Agreement of October 3, 1961 read something along the 
following lines: 
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“WHEREAS, the parties desire and intend to cooper- 
ate in every respect to the end that the Developer 
shall be designated as the redeveloper of the Colum- 
bia Plaza Urban Renewal Project...” 

Such a provision would be a true recital clause, and it 
could not be enforced as an agreement to cooperate. Its 
only function would be to show the motive of the parties 
in entering into the contract, and to aid in the construction 
of any operative provisions which might contain some am- 
biguity. 

However, the language involved in the Amended Agree- 
ment of October 3, 1961, is not the language of a recital 
clause. even though the paragraph in which it appears be- 
gins with the word: “WHEREAS”. The clause in the agree- 
ment of October 3, 1961, expressly states that “the parties 
agree to cooperate in every respect”, etc. Therefore, while 
this provision of the contract is, at least to the extent that 
it begins with the word “WHEREAS”, in the form of a re- 
cital clause. it is in substance contractual, because by its lan- 
guage the parties clearly are exchanging promises to cooper- 
ate. 


In their brief, the appellees rely upon the case of Jones 
vy. City of Paducah, 142 S.W.2d 365 (Ky. 1940). That case 
involved a true recital clause. The contract recited in its 
preamble that a federal housing act provided that the fed- 
eral government could not make an annual contribution for 
a housing project unless the local government body contri- 
buted 20% of the amount of the federal government’s con- 
tribution. However, nowhere in the agreement, either in 
the preamble, or in the other portions of the contract, did 
the City ot Paducah ever “‘agree’” to make this contribution. 
The court, therefore, held that the City had never bound 
itself to do so. 

More in point, however, is the decision by the same court, 
seventeen years later, Ingram v. State Bldg. Comm., 309 
$.W.2d 169 (Ky. 1957). There, the preamble of a contract 
between the state agency and the architects who were to 
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design and supervise the construction of a college building 
provided as follows: 
“WHEREAS, the Commonwealth intends to construct 
a student union building . . . at an estimated cost 
of [$600,000], which estimated cost is the amount 
used for determining the Architects’ fee .. . and it 
is further understood and agreed that the Architects’ 
fee is not subject to adjustment . . . by reason of 
any change or addition within the scope of the con- 
tract... .”” [Emphasis added.] 
After the building was completed, the architects sought to 
recover an additional fee on the basis of extra work. They 
sought to avoid the fee limitation imposed by the language 
just quoted on the ground that it appeared in a recital clause 
and, therefore, was not binding upon them. The court re- 
jected this argument, and distinguished its decision in the 
case of Jones vy. City of Paducah, supra: 
“(The architect] bases his interpretation of the pro- 
vision as being a recital clause upon the beginning 


word ‘whereas’ and cites to sustain his position the 
case of Jones v. City of Paducah, wherein the Court 
said that a ‘whereas’ clause is but an introductory 
or prefatory statement meaning ‘considering that" 
or ‘that being the case’, and is not an essential por- 
tion to the construction of the contract. 


“The contract in the Jones case involved a series of 
preliminury clauses setting out the reasons why the 
agreement was desirable to the parties. While it is 
admitted that such clauses as those contained in the 
contract in the Jones case are not essential in con- 
struing a contract, this Court has never held that the 
introduction of a portion of a contract containing 
a material provision by the word ‘whereas’ automa- 
tically creates a non-essential recital clause. It has 
long been a rule of interpretation that a contract 
must be construed as a whole and such interpreta- 
tion applied to the instant contract precludes a find- 
ing that the clause in question is non-essential.” 309 
S.W.2d at 172. 
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The language in the Amended Agreement of October 3, 
1961. clearly contains reciprocal promises to cooperate. In- 
deed. it states that “the parties agree to cooperate in every 
respect” et cetera. The appellees seek to avoid the plain 
meaning of these words because they are prefaced by the 
word “WHEREAS”. The /ngram case holds that the pres- 
ence of this word does not override promissory language in 
the same clause. Unlike the decisions cited by the appel- 
lees. this is not a case where the appellant is seeking to en- 
force as a promise statements which simply recite the back- 
ground and motivations leading up to a contract. On the 
contrary. this is a case where the appellant simply seeks to 
have the court rule that the words “agree to cooperate in 
every respect™ mean “agree to cooperate in every respect.” 


It has long been the rule in this jurisdiction that punitive 
damages may be recovered even in the absence of recovery 
for compensatory damages.” The leading case on this point 
is Wardman-Justice Motors, Inc.. et al. v. Petrie (1930) 59 
App.D.C. 262. 265, 39 F.2d 512. In that case the action 
was in tort for damages “for the alleged illegal, malicious 
and wrongful taking of” plaintiff's automobile. The jury 
awarded $500 punitive damages and no compensatory dam- 
ages. In affirming the award of punitive damages, this Court 
said: 

“{8] ... In many of the states the rule prevails that 
actual damages must be established as a basis for the 
assessment of punitive damages, but this is not the 
federal rule nor the rule applied in this district. In 
Press Publishing Company v. Monroe (C.C.A.) 73 F. 
196, 201, the Federal rule as to the awarding of ex- 
emplary damages is stated as follows: ‘Plaintiff in 
error contends that the court erred in instructing the 
jury that it might award exemplary damages. That 


? This question, although referred to, was not the question involved 
in Linn v. Plant Guard Workers, 383 U.S. 53 (1966) and Afro-Ameri- 
can Publishing Co. v. Jaffe, 125 U.S.App.D.C. 70, 366 F.2d 649 
(1966). 
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in certain classes of cases juries are authorized to 
give punitive or exemplary damages to punish a 
wrongdoer and to deter others from the commission 
of a like wrong is well-settled law in the federal 
courts and in the courts of this state. {N.Y.] Day 
v. Woodworth, 13 How. 370 [14 L.Ed. 181]; Rail- 
road Co. v. Arms, 91 U.S. 489 [23 L.Ed. 374] : Voltz 
v. Blackmar, 64 N.Y. 440. In such cases exemplary 
damages may be given in addition to what may be 
proved to be the actual money loss of the plaintiff. 
It is contended, however, that when no actual dam- 
ages are proved, exemplary damages should not be 
allowed. (Citing a number of state cases). * * * They 
are, however, plainly at variance with the theory 
upon which exemplary damages are awarded in the 
federal court, namely, as something additional to, 
and in no wise dependent upon, the actual pecuniary 
loss of the plaintiff, being frequently given in actions 
“where the wrong done to the plaintiff is incapable 
of being measured by a money standard.” Day v. 
Woodworth, supra: Wilson v. Vaughn (CG) 23°F: 
229... But if it be once conceded that such addi- 
tional damages may be assessed against the wrong 
doer, and, when assessed, may be taken by the plain- 
tiff - and such is the settled law of the federal courts 
- there is neither sense nor reason in the proposition 
that such additional damages may be recovered by 

a plaintiff who is able to show that he has lost $10, 
and may not be recovered by some other plaintiff 
who has sustained, it may be, far greater injury, but 
is unable to prove that he is poorer in the pocket 

by the wrongdoing of the defendant.” 

“The law relative to the assessment of punitive dam- 
ages in this district is not different from the general 
federal rule. In Washington Post Co. v. O'Donnell. 
43 App. D.C. 215... . the court said: ‘There are 
a few authorities that support the propositions of 
the appellants, but the great weight of authority is 
against it. Punitive damages being given by way of 
punishment, there is no reason to hold that there 
must be actual damage, or something more than 
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nominal damage. to justify their imposition. Pusi- 
tire damages depend not upon the amount of the 
actual damage, but upon the intent with which the 
wrong was done.” And in American Home Insurance 
Company v. Carrone, 43 App.D.C. 508, the court, 
on the authority of the O'Donnell Case, held that 
it is not necessary that there should be actual dam- 
ages as a foundation for the recovery of exemplary 


damages. 


“This contention cannot on any theory of the law or 
justice be upheld. If nominal damage were held to 
be essential under the federal rule, as a basis for 
punitive damages. nominal damage has been found 
in this case: but under the federal rule, and the rule 
in this district. proof of actual loss is sufficient to 
sustain a judgment for punitive damages, and... 
the judgment . . . in this case . . . should be upheld.” 
[Emphasis supplied. ] 


As to Counterclaim V 


The first sentence in the last paragraph on page 7 of the 
brief for appellees does not correctly state the position of 
the appellant. The “condemnation price” is not involved 
in the appellant’s contention, as a reading of the brief for 
appellant. pages 16-17 and 26-29, will disclose. 


An analysis of the contracts involved will disclose that 
in the Amended Agreement the appellant and appellees 
merely changed the form of the transaction involved. The 
two prior contracts between the appellant and appellees 
contemplated a sale by the appellees to the appellant and 
simultaneously a sale by the appellant to the District of Col- 
umbia Redevelopment Land Agency. The Amended Agree- 
ment changed the form so that the transaction took the 
form of a sale by the appellant as the equitable owner and 
the appellees as the legal title owners of the land involved 
directly in the District of Columbia Redevelopment Land 
Agency. The facts and figures involved are shown by ad- 
mitted and undisputed documentary evidence. This admit- 
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ted and undisputed documentary evidence is binding on the 
court, and proves beyond a shadow of a doubt that Colum- 
bia Plaza Corporation received absolutely nothing for its 
promise to pay $352,387.38 more than the appellees were 
already obligated by their earlier contracts to accept for the 
land when the Amended Agreement was entered into on 
October 3, 1961 and that, therefore, Columbia Plaza Cor- 
porations’s promise to pay that amount is without considera- 
tion and unenforceable. Simple arithmetic set forth in the 
brief for appellant, pages 26 to 29, proves this point. 


As to Counterclaim VII 


The claim in Counterclaim VII was for the return or can- 
cellation of 200 shares of stock of Columbia Plaza Corpora- 
tion or for payment of the agreed value thereof of $50,000. 


Of the four agreements involved, only one specifically re- 
fers to the 200 shares of stock and the agreed value thereof 
of $50,000: namely, the agreement of December 7, 1960 
(D Ex 59). 

The agreement of December 7, 1960, in paragraph 1, gave 
the appellees only qualified and temporary ownership of the 
200 shares of stock; that is to say. they were to hold the 
shares “‘as a deposit’ and “while holding said stock as a de- 
posit shall have the rights of ownership, including the right 
to vote and the right to dividends. After settlement under 
the contract to be entered into pursuant to the agreement 
of May 17, 1960 (at which settlement the said stock shall 
be deemed to have a value of $50,000), Owners [appellees] 
shall have full and complete ownership of said stock.” 

The appellees have failed to answer the crucial question: 
When and how did they acquire full and complete owner 
ship of said stock? 

Settlement “under the contract to be entered into pur- 
suant to the agreement of May 17, 1960” never occurred. 
The appellant never was given credit for the agreed value of 
$50,000. The stock was never returned to the appellant. 
None of the other contracts and none of the settlement 
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papers made any specific reference to the 200 shares of 
stock. The inescapable conclusion is that the 200 shares of 
stock were lost sight of in what the brief for the appellees 
calls “the complex contractual documents.” And the appel- 
lees wound up with 200 chares of the common stock of 
Columbia Plaza Corporation for which they paid Columbia 
Plaza Corporation nothing. 

We submit that the agreement of December 7, 1960, is 
dispositive of the question and the appellees must be 
required either to return the 200 shares of stock to Colum- 
bia Plaza Corporation or pay Columbia Plaza Corporation 
the agreed value thereof of $50,000. as claimed in Counter- 
claim VII. 


Respectfully submitted 


ARTHUR J. HILLAND 
JAMES E. HOGAN 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 575-’64 


Kixcopoy Govtp, Jr. Box 228 B, Laurel, Maryland 
Mary T. Gocip. Box 228B, Laurel, Maryland 


D. F. Aytosewu, Jr, 5914 Onondaga Road, 
Bethesda 16, Maryland 
Plaintiffs, 
v. 


Corumsta Piaza Corporation, 900 Seventeenth Street, N.W. 
Washington 6, D. C. 


Serve: Guy Martin 
REGISTERED AGENT 
Room 817 Barr Building, 910 Seventeenth Street, N.W. 
Washington 6, D. C. 


and 


1701 Pennsylvania Avenue, N.W. 
Washington, D. C. 
Defendant. 


Complaint for Injunctive Relief, to Establish Equitable Lien. 
for Declaratory Judgment. for an Accounting, and for 
Other Relief 


Count I 


(For Issunctive Revier anp To ESTaBLisH 
Equitas_e LIEN.) 


1. Plaintiffs are citizens of the United States residing in 
the State of Maryland. Defendant is a domestic corpora- 
tion organized and existing under the laws of the District 
of Columbia. Jurisdiction is founded upon D.C. Code, 
Section 11-521 and upon 28 U.S.C. 2201. 


2. On or about October 3, 1961, plaintiffs and the Dis- 
trict of Columbia Redevelopment Land Agency entered 


o 
into two agreements in which plaintiffs agreed to sell and 
the District of Columbia Redevelopment Land Agency 
agreed to buy certain real estate owned by plaintiffs in 
squares 32, 33 and 4 in the District of Columbia for a 
basic purchase price in excess of $4,000,000. 


3. On or about October 3, 1961, plaintiffs and defendant 
entered into an argeement in which the defendant, among 
other things, agreed to make additional payments to plain- 
tiffs in the amount of $685,000 as an additional inducement 
and consideration for plaintiffs to sell their real estate to 
the District of Columbia Redevelopment Land Agency pur- 
suant to the agreements referred to in Paragraph 2; said 
amount to be payable, without interest, as a first charge 
upon 50 per cent of the net earnings of the defendant. 


4. On and before the signing of the agreements referred 
to in Paragraph 2, by and between the District of Columbia 
Redevelopment Land Agency and plaintiffs, the District 
of Columbia Redevelopment Land Agency was aware that 
defendant had agreed to make additional payments to 
plaintiffs as an additional inducement and consideration for 
plaintiffs to sell their real estate to the District of Columbia 
Redevelopment Land Agency pursuant to the agreements 
referred to in Paragraph 2. 


5. Said additional payments referred to in Paragraph 4 
are the same additional payments referred to in Paragraph 
3. 


6. On and prior to October 3, 1961, simultaneously with 
and prior to the execution of the agreements referred to 
in Paragraphs 2 and 3, defendant represented to plaintiffs 
that defendant and the District of Columbia Redevelop- 
ment Land Agency would enter into an agreement under 
which defendant would agree to purchase in fee simple 
certain land in the Columbia Plaza Urban Renewal Project 
Area from the District of Columbia Redevelopment Land 
Agency for a purchase price in excess of $5,000,000. 
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7. Plaintiffs signed the agreements referred to in Para- 
graphs 2 and 3 in reliance upon the representation of 
defendant referred to in Paragraph 6. 


S. On or about November 29, 1961, defendant did enter 
into an agreement with the District of Columbia Redevelop- 
ment Land Agency, which provided among other things, 
that defendant agreed to purchase from the District of 
Columbia Redevelopment Land Agency in fee simple the 
land referred to in Paragraph 6 for a purchase price in 
excess of $5,000,000. 


9. On or about January 29, 1964, defendant and the 
District of Columbia Redevelopment Land Agency, without 
the consent of plaintiffs, terminated the purchase agree- 
ment referred to in Paragraph S and, over the objection of 
the plaintiffs, entered into a lease agreement with respect 
to the land referred to in Paragraph 6. 


10. The said lease agreement provided, among other 
things, that defendant would lease the aforementioned land 
from the District of Columbia Redevelopment Land Agency 
for a term of ninety-nine years, at an annual rent of $328,- 
875.78. The lease agreement also provided that defendant 
has the option to purchase the land for a total purchase 
price of $5,481,263.03. 


11. At the time of the signing of the agreement referred 
to in Paragraphs 2 and 3, defendant represented to plain- 
tiffs that plaintiffs’ right to be paid $685,000 out of 50 
per cent of net earnings of the defendant would be junior 
only to first mortgage financing. 


12. Plaintiffs signed the agreements referred to in Para- 
graphs 2 and 3 in reliance upon the representations of de- 
fendant referred to in Paragraph 11. 


13. By reason of the termination of the purchase agree- 
ment of November 29, 1961, and the signing of the lease 
agreement of January 29, 1964, plaintiffs’ right to be paid 
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$685,000 out of 50 per cent of net earnings of defendant will 
be junior not only to first mortgage financing, but also to 
the obligation to pay rent to the District of Columbia Re- 
development Land Agency. 


14. The termination of the purchase agreement of No- 
vember 29, 1961, between the defendant and the District 
of Columbia Redevelopment Land Ageney and the signing 
by the defendant and the District of Columbia Redevelop- 
ment Land Agency of the lease agreement of January 29, 
1964, breaches defendant’s obligations to plaintiffs in that 
at the time of the signing of the agreeemnts referred to in 
Paragraphs 2 and 3, defendant represented to plaintiffs 
that it would purchase the land, which land would there- 
upon have become a substantial asset of defendant to which 
the plaintiffs looked as security for the payment of the 
$685,000 referred to in Paragraph 3. 


15. The termination of the purchase agreement of No- 
vember 29, 1961, between the defendant and the District of 
Columbia Redevelopment Land Agency and the signing 
by the defendant and the District of Columbia Redevelop- 
ment Land Agency of the lease agreement of January 29, 
1964, breaches defendant's obligation to plaintiffs in that 
the net earnings of the defendant to which plaintiffs must 
look for payment of the $685,000 referred to in Paragraph 
3 will be reduced under the lease agreement as compared to 
the net earnings which would have existed under the pur- 
chase agreement. 


16. The termination of the purchase agreement of No- 
vember 29, 1961, between defendant and the District of 
Columbia Redevelopment Land Agency and the signing by 
defendant and the District of Columbia Redevelopment 
Land Agency of the lease agreement of January 29, 1964, 
injures plaintiffs and unjustly enriches defendant and the 
shareholders of defendant other than plaintiffs. 


Wuensrorg, plaintiffs, as creditors of defendant, request 
that this Court: 


(1) enter an Order directing defendant to exercise its 
option to purchase the real estate from the District of 
Columbia Redevelopment Land Agency pursuant to the 
provisions of the lease agreement of January 29, 1964; or, 
in the alternative, 


(2) decree that plaintiffs have an equitable lien against 
all property of defendant securing the payment to plaintiffs 
of $685,000 in a manner not less advantageous to plaintiffs 
than if defendant had purchased the real estate; and 


(3) grant plaintiffs such other relief as the Court may 
deem just and proper under the circumstances. 


Couxst I 


(For Issuncrive REEF) 


17. Plaintiffs reallege the allegations of Paragraphs 1 
through 16, inclusive of Count I. 


18. On information and belief, the total issued and out- 
standing capital stock issued by defendant corporation is 
one thousand common shares. 


19. Plaintiffs are the owners of 260 shares of the common 
stock of defendant. 


20. At and prior to the time when plaintiffs acquired their 
shares of common stock of defendant, defendant repre- 
sented to plaintiffs, 


(a) that defendant would purchase from the District of 
Columbia Redevelopment Land Agency fee simple title to 
certain land in the Columbia Plaza Urban Renewal Project 
Area; and 


(b) that plaintiffs would at no time be asked to invest any 
additional money with the defendant. 
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21. At and prior to the time when plaintiffs acquired their 
shares of common stock of defendant, defendant further rep- 
resented to plaintiffs that shareholders of defendant other 
than plaintiffs would advance or cause to be advanced to 
defendant all equity funds needed for the acquisition and 
development of the land. 


22. On or about October 26, 1961, defendant filed with 
the District of Columbia Redevelopment Land Agency 
and/or with the Housing and Home Finance Agency of 
the United States Government ‘‘Redeveloper’s Statement 
of Qualifications and Financial Responsibility’; said state- 
ment was signed and sworn to by James F. Salkeld, Vice 
President of Columbia Plaza Corporation; in said state- 
ment, defendant answered the indicated questions as 
follows: 


Question: 


“¢5, If funds for the development of the land are to be 
obtained from sources other than the redeveloper’s own 
funds, a statement of the redeveloper’s plan for financ- 
ing the acquisition and development of the land:’’ 


Answer: 


“‘By previous agreement with stockholders, John Me- 
Shain, Inc. (a Delaware corporation) will loan the re- 
developer any funds needed for the development of the 
land.”’ 


Question: 


“<6, Sources and amount of cash available to redevel- 
oper to meet equity requirements of the proposed un- 
dertaking: 
e e ° 
(b) By loans from affiliated or associated corpora- 
tions or firms: Name and address of source:”’ 
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Answer: 


“<By previous agreement with stockholders, John Me- 
Shain, Inc. (a Delaware corporation), will loan the 
redeveloper any funds needed to meet equity require- 
ments.”” 


23. Plaintiffs, in purchasing shares of common stock of 
defendant, relied on the representations of defendant re- 
ferred to in Paragraphs 20 and 21. 


24. The representations by the defendant referred to in 
Paragraphs 20 and 21 have not been fulfilled and cannot be 
fulfilled as long as the land is leased rather than purchased. 


25. By reason of the termination of the purchase agree- 
ment of November 29, 1961, and the execution of the lease 
agreement of January 29, 1964 and by reason of the fact 
that the representations of defendant referred to in Para- 
graphs 20 and 21 have not been and cannot be fulfilled, 
the value of plaintiffs’ common stock in the corporation has 
been reduced. 


Wauezzror:, plaintiffs, as shareholders of defendant, re- 
quest that this Court enter an Order directing defendant to 
exercise its option to purchase the land from the District 
of Columbia Redevelopment Land Agency pursuant to the 
provision in the lease agreement of January 29, 1964, and 
granting such other relief as the Court may deem just and 
proper under the circumstances. 


Coust III 
(For DecLaRaTOoRY JUDGMENT) 


26. Plaintiffs reallege the allegations of Paragraphs 1 
throngh 16 inclusive of Count I and Paragraphs 18 and 19 
of Count II. 


27. The aforesaid lease agreement of January 29, 1964, 
contains the following provisions: 


‘(Wuengas, the Redeveloper has represented and war- 
ranted to the Agency that its certificate of incorpora- 
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tion contains provisions so defining, limiting or 
regulating the exercise of the powers of the Redevel- 
oper that neither the Redevelopers nor its stockholders, 
its officers, its directors, its members, its beneficiaries, 
its bondholders, or other creditors or other persons 
shall have any power to amend or to effect the amend- 
ment of the terms and conditions of this Agreement 
without the consent of the Agency or, in relation to the 
Urban Renewal Plan, without the approval of the pro- 
posed modification in accordance with the provisions 
of applicable law; and that no action of stockholders, 
officers, directors, bondholders, creditors, partners or 
other persons, nor any reorganization, dissolution, re- 
ceivership, consolidation, foreclosure, or any other 
change in the status or obligation of the Redeveloper 
in any litigation or proceeding in any Federal or other 
court shall effect any release or any impairment or 
modification of this Agreement or of the Urban Re- 
newal Plan unless such consent or approval be ob- 
tained ;’’ 


28. On or about January 30, 1964, a shareholders meet- 
ing of the defendant corporation was held. 


29. On information and belief, at such meeting more than 
two-thirds of the issued and outstanding shares of common 
stock of defendant were voted in favor of an amendment 
to the Articles of Incorporation of defendant inserting the 
provision referred to in Paragraph 27 hereof. 


30. At the aforesaid meeting, plaintiffs voted their 260 
shares of common stock against said amendment. 


31. If said amendment to the Articles of Incorporation 
of defendant is applicable to plaintiffs’ rights under the 
agreement of October 3, 1961 between plaintiffs and defend- 
ant referred to in Paragraph 3, it deprives the plaintiffs 
of their rights as creditors to enforce payment of the $685,- 
000 which defendant agreed to pay them in such agreement. 
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Wuernerory, plaintiffs request that this Court enter an 
Order declaring the amendment to the Articles of Incor- 
poration adopted by the shareholders vote on January 30, 
1964 ineffective with respect to plaintiffs’ rights under the 
agreement of October 3, 1961 between plaintiffs and de- 
fendant referred to in Paragraph 3. 


Count IV 
(For AccouNTING) 


32. Plaintiffs reallege the allegations of Paragraphs 1 
and 3 of Count I. 


33. On information and belief, defendant has realized 
net earnings but has not paid 50 per cent thereof to plain- 
tiffs in accordance with the agreement between plaintiffs 
and defendant. 


Wuenerore, plaintiffs request an accounting from de- 
fendant of what its net earnings have been to date and a 


jadgment against defendant in an amount equal to 50 per 
cent of defendant’s net earnings to date of filing of this 
Complaint. 


Wruuuss, Wappen & STEIN 


Epwarp BeNnnetr WILLIAMS 


Raymond Bergan 
Raymonp W. BERGAN 
1000 Hill Building 
Washington 6, D. C. 
Attorneys for Plaintiffs 
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Answer and Counterclaims 


ANSWER 
Count I 
First Defense 


Count I of the Complaint fails to state a claim against 
defendant upon which relief can be granted. 


Second Defense 


Count I of the Complaint fails to join an indispensable 
party; namely, District of Columbia Redevelopment Land 
Agency. 


Third Defense 


The agreement of October 3, 1961, between plaintiffs 
and defendant and referred to in Paragraphs 3, 6, 7, 11, 
12 and 14 of Counts I, II and III of the Complaint, provides, 
among other things, as follows: ‘‘7. The parties to this 
Amended Agreement mutually agree . . . that this 
Amended Agreement contains the final and entire agree- 
ment among the parties hereto and that they shall not be 
bound by any terms, conditions, statements, warranties or 
representations, oral or written, not herein contained. ...”’ 


Fourth Defense 


Defendant’s promise to pay to plaintiffs the $685,000 
referred to in Paragraph 3 of Count I of the Complaint was 
without consideration and said amount has in part been 
satisfied. 


Fifth Defense 


1. Defendant admits that plaintiffs are citizens of the 
United States, residing in the State of Maryland, and that 
defendant is a corporation organized and existing under the 
laws of the District of Columbia. 
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2 Defendant denies the allegations of Paragraph 2 of 
Count I of the Complaint, and says that on or about Octo- 
ber 3, 1961. plaintiffs joined with defendant in two agree- 
ments with the District of Columbia Redevelopment Land 
Agency in which plaintiffs and defendant agreed to sell and 
the District of Columbia Redevelopment Land Agency 
agreed to buy certain real estate of which defendant was 
then the equitable owner and plaintiffs held legal title in 
Square 32, 33 and 44 in the District of Columbia for a pur- 
chase price of approximately $3,830,000. Defendant further 
says that it was then the equitable owner of said real estate 
under agreements of May 17, 1960, March 2, 1961 and 
October 3, 1961, between plaintiffs and defendant. 


3. Defendant admits that on or about October 3, 1961, 
plaintiffs and defendant entered into an agreement which 
recites that defendant, in consideration of the acceptance by 
the plaintiffs of the price stated therein, which was different 
from the agreed purchase price under an agreement of 
March 2, 1961, between plaintiffs and defendant, agreed 
that it would pay to the plaintiffs the sum of $685,000 as ad- 
ditional payments and consideration for the sale and con- 
veyance of certain real estate property and contract rights 
of purchase to the District of Columbia Redevelopment 
Land Agency and provides that said amount shall be pay- 
able, without interest, and shall be a first charge upon 50% 
of the net earnings of defendant as defined therein. De- 
fendant says that its said promise to pay to plaintiffs 
$655,000 was without consideration and said amount has 
in part been satisfied. 


4. Defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegation of 
Paragraph 4 of Count I of the Complaint. 


5. Defendant says that it is without knowledge or in- 
formation sufficient to form a belief as to the truth of the 
allegation of Paragraph 5 of Count I of the Complaint. 
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6. Defendant denies the allegation of Paragraph 6 of 
Count I of the Complaint. 

7. Defendant denies the allegation of Paragraph 7 of 
Count I of the Complaint. 

8. Defendant admits the allegation of Paragraph 8 of 
Count I of the Complaint. 

9. Defendant denies the allegations of Paragraph 9 of 
Count I of the Complaint. 

10. Defendant admits the allegations of Paragraph 10 of 
Count I of the Complaint. 


11. Defendant denies the allegation of Paragraph 11 of 
Count I of the Complaint. 

12. Defendant denies the allegation of Paragraph 12 of 
Count I of the Complaint. 

13. Defendant denies that plaintiffs have or will ever 
have a right to be paid $685,000, or any part thereof, out 


of 50% of the net earnings of defendant junior only to first 
mortgage financing. 

14. Defendant denies the allegations of Paragraph 14 of 
Count I of the Complaint. 


15. Defendant denies the allegations of Paragraph 15 of 
Count I of the Complaint. 


16. Defendant denies the allegations of Paragraph 16 of 
Count T of the Complaint. 
Count II 
First Defense 
Count II of the Complaint fails to state a claim against 
defendant upon which relief can be granted. 
Second Defense 


Count II of the Complaint fails to join an indispensable 
party; namely, District of Columbia Redevelopment Land 
Agency. 
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Third Defense 


The agreement of October 3, 1961, between plaintiffs and 
defendant and referred to in Paragraphs 3, 6, 7, 11, 12 and 
14 of Counts I, IJ and III of the Complaint, provides, among 
other things, as follows: ‘‘7. The parties to this Amended 
Agreement mutually agree... that this Amended Agree- 
ment contains the final and entire agreement among the 
parties hereto and that they shall not be bound by any 
terms, conditions, statements, warranties or representa- 
tions, oral or written, not herein contained... .’’ 


Fourth Defense 


Defendant’s promise to pay to plaintiffs the $685,000 
referred to in Paragraph 3 of Count I of the Complaint 
was without consideration and said amount has in part been 
satisfied. 


Fifth Defense 


17. Defendant realleges the allegations of Paragraphs 1 
through 16, both inclusive, of its answer to Count I of the 
Complaint. 

18, Defendant admits the allegations of Paragraph 18 of 
Count II of the Complaint. 


19. Defendant admits that 260 shares of its stock are 
in the names of plaintiffs. 

20, Defendant denies the allegations of Paragraph 20 of 
Count II of the Complaint. 

21. Defendant denies the allegations of Paragraph 21 of 
Count II of the Complaint. 


29. Defendant admits the allegation of Paragraph 22 of 
Count II of the Complaint. 


23. Defendant denies the allegation of Paragraph 23 of 
Count II of the Complaint. 
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24, Defendant denies the allegations of Paragraph 24 of 
Count II of the Complaint and says that it was under no 
obligation to plaintiffs to purchase and was under no ob- 
ligation to plaintiffs not to lease the land involved. 


25. Defendant denies the allegation of Paragraph 25 of 
Count II of the Complaint. 


Count III 
First Defense 


Count III of the Complaint fails to state a claim against 
defendant upon which relief can be granted. 


Second Defense 


Count II of the Complaint fails to join an indispensable 
party; namely, District of Columbia Redevelopment Land 
Agency. 

Third Defense 

The agreement of October 3, 1961, between plaintiffs and 
defendant and referred to in Paragraphs 3, 6, 7, 11, 12 and 
14 of Counts I, II and III of the Complaint, provides, 
among other things, as follows: ‘‘7. The parties to this 
Amended Agreement mutually agree... that this Amended 
Agreement contains the final and entire agreement among 
the parties hereto and that they shall not be bound by any 
terms, conditions, statements, warranties or representa- 
tions, oral or written, not herein contained... .”’ 


Fourth Defense 


Defendant’s promise to pay to plaintiffs the $685,000 re- 
ferred to in Paragraph 3 of Count I of the Complaint was 
without consideration and said amount has in part been 
satisfied. 

Fifth Defense 


The Complaint does not set forth a proper action for a 
declaratory judgment. 
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Sixth Defense 

26. Defendant realleges the allegations of Paragraphs 1 
through 16, both inclusive, of its answer to Count I of the 
Complaint and realleges the allegations of its answer to 
Paragraphs 18 and 19 of Count II of the Complaint. 

27. Defendant admits the allegations of Paragraph 27 of 
Count III of the Complaint. 

28. Defendant admits the allegation of Paragraph 28 of 
Count III of the Complaint. 

29. Defendant admits the allegation of Paragraph 29 of 
Count III of the Complaint. 

30. Defenadnt admits the allegation of Paragraph 30 of 
Count II of the Complaint. 

31. Defendant says it has neither asserted that the 
amendment to its charter is applicable to plaintiffs’ rights 
under the agreement of October 3, 1961, nor asserted that 
such amendment deprives the plaintiffs of their rights as 
creditors to enforce payment of the $685,000 which de- 
fendant agreed to pay them in such agreement. 


Count IV 
First Defense 
Count IV of the Complaint fails to state a claim against 
defendant upon which relief can be granted. 


Second Defense 


Defendant has heretofore rendered to plaintiffs a full 
and complete accounting of its receipts, disbursements, ac- 
crued receivables and accrued liabilities. 


Third Defense 


Defendant’s promise to pay to plaintiffs the amount of 
$685,000, referred to in Paragraph 3 of Count I of the Com- 
plaint, was without consideration and said amount has in 
part been satisfied. 
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Fourth Defense 


32. Defendant realleges the allegations of its answer to 
Paragraphs 1 and 3 of Count I of the Complaint. 


33. Defendant denies the allegation of Paragraph 33 of 
Count IV of the Complaint and says that under the correct 
interpretation of the agreement of October 3, 1961, referred 
to in Paragraph 3 of Count I of the Complaint, payments on 
account of said $685,000, if it is owed by defendant to plain- 
tiffs, will not become due and payable to plaintiffs until the 
contemplated improvements have been erected upon said 
real estate and defendant has net earnings as defined in said 
agreement, at which time said amount will become payable 
on an estimated basis semi-annually or quarterly, if fea- 
sible, but not less frequently than annually, and, if a Fed- 
eral Housing Administration loan is obtained, subject to 
the requirements of Federal Housing Administration reg- 
ulations. An application for a Federal Housing Adminis- 
tration loan is pending. 


CouUNTERCLAIMS 


Count I 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition. 


2. Defendant is a corporation duly organized and exist- 
ing under the laws of the District of Columbia. 


3. On or about the third day of October, 1961, plain- 
tiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr.. who 
were then stockholders of defendant Columbia Plaza Cor- 
poration, entered into two written agreements, one of 
which agreements was with other stockholders of defend- 
ant and the other with defendant, whereby, for good and 
valuable considerations, they covenanted, agreed and under- 
took, among other things, to cooperate in every respect to 
the end that defendant shall be designated as the redevel- 
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oper of the Columbia Plaza Urban Renewal Project which 
includes the lands referred to in Paragraph 2 of Count I 
of the Complaint filed herein, and to use their best efforts 
to cause Columbia Plaza Corporation to be and to con- 
tinne to be operating in good faith as redeveloper of the 
Columbia Plaza Urban Renewal Project. 


4. Notwithstanding their said covenants, agreements and 
undertakings, plaintiffs Kingdon Gould, Jr. and D. F. An- 
tonelli, Jr. from on or about March, 1962, to the time of 
the filing of this Counterclaim, have failed and neglected 
so to do, and have willfully and knowingly taken, and still 
are taking, various and diverse actions which were and 
still are contrary to and inconsistent with their said 
covenants, agreements and undertakings. 


5. As a result, defendant has sustained substantial 
damages and still is sustaining substantial damages. 


Wuezerore, defendant Columbia Plaza Corporation de- 


mands judgment against plaintiffs Kingdon Gould, Jr. and 
D. F. Antonelli, Jr. in the sum of $1,383,333.00, with interest 
at 6% per annum from February, 1963, and costs. 


Count II 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition. 


2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia. 


3. On or about March 23, 1962, plaintiffs Kingdon Gould, 
Jr. and D. F. Antonelli, Jr., entered into a written agree- 
ment with defendant, which was from time to time renewed, 
whereby said plaintiffs agreed with defendant to operate 
antomobile parking facilities on certain real estate in the 
District of Columbia for defendant under the following 
term and conditions: (1) Said plaintiffs would pay the 
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monthly rental to District of Columbia Redevelopment 
Land Agency and all the direct expenses nceessary to 
carry on a parking operation on said real estate, (2) any 
balance resulting from the monthly operations would be 
divided equally; that is to say, 50% of the net proceeds 
would be paid to defendant Columbia Plaza Corporation 
and the remaining 50% of the net proceeds would be re- 
tained by plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, 
Jr., and (3) said plaintiffs would furnish defendant a 
monthly operating statement no later than 15 days after 
each monthly termination date. 


4. Notwithstanding the terms and provisions of said 
agreement, plaintiffs Kingdon Gould, Jr. and D. F. An- 
tonelli, Jr., in addition to all the direct expenses necessary 
to carry on a parking operation on said real estate prop- 
erties, deducted from the monies resulting from the 
monthly operations, so-called management fees totaling 
$24,652.50 and remitted to defendant Columbia Plaza Cor- 
poration only 50% of the remaining balance resulting from 
the parking operations on said real estate. In addition 
thereto, said plaintiffs deducted therefrom the sum of 
$14,800 for an alleged indebtedness of defendant which 
had theretofore been satisfied by the issuance by defend- 
ant to plaintiffs, pursuant to a written agreement of March 
2, 1961, between plaintiffs and defendant, of ten shares of 
common stock of the defendant corporation. 


5. As a result, plaintiffs Kingdon Gould, Jr. and D. F. 
Antonelli, Jr. are justly indebted to defendant Columbia 
Plaza Corporation in the amount of $27,126.25. 


Wuenerore, defendant Columbia Plaza Corporation de- 
mands judgment against plaintiffs Kingdon Gould, Jr. and 
D. F. Antonelli, Jr. in the sum of $27,126.25, with interest 
at the rate of 6% on $1,252.20 from the 30th day of June, 
1962, on $1,450.58 from the 30th day of September, 1962, 
on $1,771.91 from the 31st day of December, 1962, on the 
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sum of $1,902.55 from the 3lst day of March, 1963, on the 
sum of $1,906.24 from the 30th day of June, 1963, on the 
sum of $1,865.07 from the 30th day of September, 1963, and 
on the sum of $2,177.69 from the 3lst day of December, 
1963, and costs. 


Count IIT 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition. 


2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia. 


3. On or about March 23, 1962, plaintiffs Kingdon Gould, 
Jr. and D. F. Antonelli, Jr., entered into a written agree- 
ment with defendant, which was from time to time renewed, 
whereby said plaintiffs agreed with defendant to operate 
automobile parking facilities on certain real estate in the 
District of Columbia for defendant under the following 
terms and conditions: (1) Said plaintiffs would pay the 
monthly rental to District of Columbia Redevelopment 
Land Agency and all the direct expenses necessary to 
carry on a parking operation on said real estate, (2) 
any balance resulting from the monthly operations would be 
divided equally; that is to say, 50% of the net proceeds 
would be paid to defendant Columbia Plaza Corporation 
and the remaining 50% of the net proceeds would be re- 
tained by plaintiffs would furnish defendant a monthly 
operating statement no later than 15 days after each 
monthly termination date. 


4. In statements rendered from on or about the Ist day 
of April, 1962, to on or about December 31, 1963, plaintiffs 
Kingdon Gould, Jr. and D. F. Antonelli, Jr. deducted 
various and diverse amounts for alleged operating expenses 
other than management fees. Plaintiffs Kingdon Gould, 
Jr. and D. F. Antonelli, Jr. have never rendered an ac- 


23 


counting to defendant Columbia Plaza Corporation of and 
concerning said deductions totaling $125,985.33. 


Wuenerors, defendant Columbia Plaza Corporation de- 
mands judgment for an accounting from plaintiffs Kingdon 
Gould, Jr. and D. F. Antonelli, Jr. of and concerning each 
and all of its deductions for said alleged operating expenses 
and further demands a money judgment for any and all 
monies which such accounting may disclose are due and 
owing from said plaintiffs to defendant Columbia Plaza 
Corporation, together with interest at 6% from the respec- 
tive dates such monies became due and owing, and costs. 


Count IV 


J. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition. 

2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of the 


laws of the District of Columbia. 


3. On or about March 23, 1962, plaintiffs Kingdon Gould, 
Jr. and D. F. Antonelli, Jr. entered into a written agree- 
ment with defendant, which was from time to time renewed, 
whereby said plaintiffs agreed with defendant to operate 
automobile parking facilities on certain real estate in the 
District of Columbia for defendant under the following 
terms and conditions: (1) Said plaintiffs would pay the 
monthly rental to District of Columbia Redevelopment 
Land Agency and all the direct expenses necessary to carry 
on a parking operation on said real estate, (2) any balance 
resulting from the monthly operations would be divided 
equally; that is to say, 50% of the net proceeds would be 
paid to defendant Columbia Plaza Corporation and the 
remaining 50% of the net proceeds would be retained by 
plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. and 
(3) said plaintiffs would furnish defendant a monthly oper- 
ating statement no later than 15 days after each monthly 
termination date. 
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4. From time to time thereafter the District of Columbia 
Redevelopment Land Agency increased the monthly rental 
so that for some time prior to March 1, 1964, the monthly 
rental was $7,012.00, and effective as of that date, District 
of Columbia Redevelopment Land Agency increased the 
rent from $7.012.00 per month to $27,406.31 per month. 
Columbia Plaza Corporation has paid to the District of 
Columbia Redevelopment Land Agency the sum of 
$27,406.31 for the March, 1964 rent. Plaintiffs D. F. An- 
tonelli, Jr. and Kingdon Gould, Jr. have paid to defendant 
the sum of $7.012.00 on account of the March, 1964 rent 
but have failed and refused to reimburse defendant for 
the balance of $20,394.31 for the March, 1964 rent, although 
requested so to do. 


5. Plaintiffs D. F. Antonelli, Jr. and Kingdon Gould, 
Jr. owe defendant the sum of $20,394.31 on account of the 
March. 1964 rent which defendant paid to District of 
Columbia Redevelopment Land Agency. 


Wuererore, defendant Columbia Plaza Corporation de- 
mands judgment against plaintiffs Kingdon Gould, Jr. and 
D. F. Antonelli, Jr. in the sum of $20,394.31, with interest 
thereon at the rate of 6% from March 1, 1964, and costs. 


Count V 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition, Section 
2901 of Title 28 of the United States Code and Rule 57 of 
the Federal Rules of Civil Procedure. 


2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia. 


3. Defendant says that its promise to pay to plaintiffs 
the sum of $685,000, contained in Paragraph 2 of the agree- 
ment of October 3, 1961, between plaintiffs and defendant, 
and referred to in Paragraph 3 of Count I of the Complaint 
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filed herein, was without consideration, and says further 
that approximately $250,000 of said amount of $685,000 
constituted usurious interest and/or a penalty. 


Wuenreronrr defendant prays the Court to enter a declara- 
tory judgment (1) declaring that defendant’s promise to 
pay to plaintiffs the sum of $685,000, contained in Para- 
graph 2 of the agreement of October 3, 1961, between plain- 
tiffs and defendant, was without consideration and is un- 
enforceable, or (2) declaring that $250,000 of that amount 
constituted usurious interest and/or a penalty and that as 
to that amount the promise is unenforceable, and for such 
other and further relief as to the Court may seem meet 
and proper, the exigencies of the cas may require and the 
evidence may show the defendant to be entitled, and costs. 


Count VI 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition, Section 2201 
of Title 28 of the United States Code and Rule 57 of the 
Federal Rules of Civil Procedure. 


2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia. 


3. Defendant says that the agreement of October 3, 1961, 
between plaintiffs and defendant, recited, among other 
things, that it was a condition of said agreement that a 
certain contract for the purchase of certain real estate in 
Squares 32, 33 and 44 in the District of Columbia by the 
Redevelopment Land Agency at a price of not less than 
$19.00 per square foot, which real estate was titled in the 
names of the plaintiffs, would be available within a reason- 
able time and in all events would be finally executed by 
all parties not later than April 1, 1962, (unless failure to 
execute was caused by the fault of the plaintiffs) and that 
settlement would be made thereunder not later than March 
31, 1962 or April 30, 1962, as the case might be, all as was 
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provided in Paragraph 1 of said agreement, and provided 
that in order to assure plaintiffs that this requirement 
would be satisfied, defendant agreed to pay to plaintiffs, 
‘sas an additional payment to them free and clear of any 
other obligation under this Agreement, the sum of $14,800 
cash on October 4, 1961 and $14,800 cash on the first business 
day of each month thereafter for a maximum period of 
seven months, until settlement shall have been made under 
a contract with the Redevelopment Land Agney that would 
pay to plaintiffs not less than $19.00 per square foot for 
said property.”” 


4. Pursuant to the foregoing recitations and provisions 
of said agreement of October 3, 1961, between plaintiffs 
and defendant, plaintiffs withheld and received various 
amounts of cash and received in lieu of cash certain shares 
of common stock of the defendant corporation as and for 
the penalty provided for in said recitations and provisions. 


Wuererore, defendant prays the Court to enter a declar- 
atory judgment declaring the recitations and provisions of 
the contract of October 3, 1961, between plaintiffs and de- 
fendant, relating to defendant’s agreement to pay to plain- 
tiffs said sums of cash constituted provisions for a penalty, 
and declaring further that all sums of money and all shares 
of stock of defendant corporation received by plaintiffs pur- 
snant thereto constituted a penalty and should be repaid 
and returned to defendant, and for such other and further 
relief as the exigencies of the case may require, to the 
Court may seem meet and proper and the evidence may 
show the defendant to be entitled, and costs. 


Hmuaxp, Mack & Hocan 
By /s/ ArtHur J. Hann 
Arthur J. Hilland 
410 Shoreham Building 
Washington, D. C. 20005 
NAtional 8-7621 
Attorneys for Defendant 
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Answer to Counterclaim 
Count I 
First Defense 


Count I of the Counterclaim fails to state claim against 
plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. upon 
which relief can be granted. 


Second Defense 


Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
allege that prior to any alleged breach by them of either 
the stockholders agreement of October 3, 1961, or the 
amended agreement of October 3, 1961, the defendant and 
other shareholders acting in concert therewith had materi- 
ally breached such agreements. 


Third Defense 


1. Paragraph 2 of Count I of the Counterclaim is 
admitted. 


2. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
admit that on or about October 3, 1961, they entered into 
a stockholders agreement with other stockholders of the 
defendant and an amended agreement with defendant. 
Plaintiffs deny that Paragraph 3 of Count I of the Counter- 
claim adequately or accurately describes such agreements 
and refer to the agreements for the terms and conditions 
thereof. 


3. Paragraph 4 of Count I of the Counterclaim is denied. 


4, Paragraph 5 of Count I of the Counterclaim is denied. 


Count II 
First Defense 


Count II of the Counterclaim fails to state a claim 
against plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, 
Jr. upon which relief can be granted. 
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Second Defense 


Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
have heretofore, since on or about April 1, 1962, rendered 
full and complete quarterly accountings of the parking 
operations, as required by contract, and such quarterly 
accountings have been accepted and not previously ques- 
tioned by defendant. 


Third Defense 


1. Paragraph 2 of Count Il of the Counterclaim is 
admitted. 


2. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
admit that on or about March 23, 1962, they entered into 
a written agreement with the defendant relating to the 
operation of automobile parking facilities and that such 

greement was from time to time modified. Plaintiffs deny 
that Paragraph 3 of Count II of the Counterclaim ade- 


quately or accurately describes such agreements and refer 
to the agreements for the terms and conditions thereof. 


3. Plaintiffs admit that a management fee was deducted 
from the monies resulting from the monthly parking opera- 
tions. Plaintiffs assert that the management fee was a 
proper deduction under such agreements. Further answer- 
ing, plaintiffs admit the sum of $14,800 was deducted but 
deny that it was for an indebtedness which had theretofore 
been satisfied. 


4. Paragraph 5 of Count II of the Counterclaim is denied. 


Count III 
First Defense 


Count III of the Counterclaim fails to state a claim 
against plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, 
Jr. upon which relief can be granted. 
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Second Defense 


Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
have heretofore, since on or about April 1, 1962, rendered 
full and complete quarterly accountings of the parking 
operations, as required by contract, and such quarterly ac- 
countings have been accepted and not previously questioned 
by defendant. 

Third Defense 


1. Paragraph 2 of Count III of the Counterclaim is 
admitted. 


2. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
admit that on or about March 23, 1962, they entered into 
a written agreement with defendant relating to the opera- 
tion of automobile parking facilities and that such agree- 
ment was from time to time modified. Further answering, 
plaintiffs deny that Paragraph 3 of Count 555 of the Coun- 
terclaim adequately or accurately describes such agree- 


ments and refer to the agreements for the terms and con- 
ditions thereof. 


3. Paragraph 4 of Count III of the Counterclaim is 
denied. 
Count IV 


First Defense 


Count IV of the Counterclaim fails to state a claim 
against Kingdon Gould, Jr. and D. F. Antonelli, Jr. upon 
which relief can be granted. 


Second Defense 


1. Paragraph 2 of Count IV of the Counterclaim is 
admitted. 


2. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
admit that on or about March 23, 1962, they entered into 
a written agreement with defendant relating to the opera- 
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tion of automobile parking facilities, that such agreement 
was from time to time modified and that such agreement 
contained a specifie monthly rental which has always been 
paid. Plaintiffs deny that Paragraph 3 of Count IV of 
the Counterclaim adequately or accurately describes such 
agreements and refer to the agreements for the terms and 
conditions thereof. 


3. Paragraph + of Count IV of the Counterclaim is 
admitted. Further answering, plaintiffs Kingdon Gould, 
Jr. and D. F. Antonelli, Jr. assert that they are under no 
obligation to reimburse defendant for whatever rent is 
established by the District of Columbia Redevelopment 
Land Agency. 


4. Paragraph 5 of Count IV of the Counterclaim is 
admitted. 
Count V 
First Defense 
Count V of the Counterclaim fails to state a claim 
upon which relief can be granted. 
Second Defense 
Count V of the Counterclaim fails to state a proper 
action for declaratory judgment. 
Third Defense 


The defendant, a corporation, may not assert usury 
as a defense under the laws of the District of Columbia. 


Fourth Defense 


1. Paragraph 2 of Count V of the Counterclaim is 
admitted. 


9. Plaintiffs deny Paragraph 3 of Count V of the 
Counterclaim is denied. 
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Count VI 
First Defense 
Count VI of the Counterclaim fails to state a claim 
upon which relief can be granted. 
Second Defense 
Count VI of the Counterclaim fails to state a proper 
action for declaratory judgment. 
Third Defense 


1. Plaintiffs admit Paragraph 2 of Count VI of the 
Counterclaim. 


2. Plaintiffs admit the execution of an agreement on 
October 3, 1961, between plaintiffs and defendant but deny 
that Paragraph 3 of Count VI of the Counterclaim ade- 
quately or accurately sets forth that agreement and refer 


to the agreement for the terms and conditions thereof. 


3. Plaintiffs deny Paragraph 4 of Count VI of the 
Counterclaim. 


Wuererore, plaintiffs pray that each Counterclaim be 
dismissed and that the Court grant judgment for the plain- 
tiffs upon their Complaint together with such interests and 
costs as may be applicable and for such other and further 
relief as the Court may deem proper. 


Wriuiusms, Wappex & Stern 
1000 Hill Building 
Washington, D. C. 20006 


By Epwarp Bennetr WiuuiuAMs 
Edward Bennett Williams 


Raymonp W. Bergan 
Raymond W. Bergan 
Counsel for plaintiffs 
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Amendment and Supplement to Answer of Defendant to Counts 
I and I of the Complaint in the Above-Entitled Action 


For and as additional defenses to Counts I and Il of 
the Complaint in the above-entitled action, defendant says 
that the claims set forth in Counts I and II of the Com- 
plaint, and each of them, are barred by (1) the Statute of 
Frauds (D.C. Code Sections 12-302 and 12-303, 1961 Edi- 
tion) and (2) the judgment in favor of this defendant in 
Civil Action No. 2275-64 in this Court. 


Himiaxp, Mack & Hocan 


By: /s/ ARTHUR J. HmLaxpb 
Arthur J. Hilland 
410 Shoreham Building 
Washington, D. C. 20005 
NAtional 8-7621 
Attorneys for Defendant 


73-64 
Kixcpos Govtp, JR., ET AL, 


v. 


Cotumpta PLaza CorporaTIoN, 


CoMPLAINT 


Count I 


By Ps as ereditors of D, to require D to exercise purchase 
option in lease to D from D.C. Redevelopment Land Agency, 
or to declare Ps have equitable lien against D’s property. 


Count II 


By Ps as stockholders of D, to require D to exercise 
purchase option in said lease. 
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Count III 
For declaratory judgment that an amendment to D’s 
corporate charter adopting a provision of said lease is in- 
effective with respect to certain rights of Ps under a prior 
contract between Ps and D; 


Count IV 


For an accounting as to D’s net earnings under said lease 
agreement. 
CouNTERCLAIM 


Count I 


For damages for breach of agreement to cooperate in D’s 
operations as redeveloper of the Columbia Plaza Urban 
Redevelopment Project. 


Count II 


To recover money wrongfully withheld by Ps Kingdon 
Gould and Antonelli under agreement to operate parking 
lots ; 


Count III 


For accounting and money judgment for amount found 
due from Ps’ operation of parking lots under agreement 
with D. 

Count IV 


For rents due from Ds Kingdon Gould, Jr. and Antonelli, 
under written agreement to operate automobile parking 
lots. 

Count V 


For declaratory judgment (1) that D*s promise to pay 
Ps $685,000 in the agreement of Oct. 3, 1961, was without 
consideration and unenforceable, or (2) that $352,387.38 of 
said amount constituted penalties and as to said amount 
the promise is unenforceable. 


3H 
Count VI 


For a declaratory judgment (1) that the provisions of the 
contract of Oct. 3, 1961 requiring Ds to pay Ps the sum of 
$14,800 cash on Oct. 4, 1961 and $14,800 in the first business 
day of each month thereafter for a maximum period of 
seven months constituted provisions for a penalty, and (2) 
that all sums of money and all shares of stock of D re- 
ceived by Ps pursuant thereto should be repaid and 
returned to D. 


UnspispvTep Facts 


Plaintiffs, Mr. and Mrs. Kingdon Gould, Jr., and D. F. 
Antonelli, Jr., were fee or contract owners of certain land 
located in Squares 32, 33, and 44 in the District of Colum- 
bia, lying generally between E, G, 23rd, and 25th Streets, 
and Virginia Avenue, N.W., such land now being located 
in the Columbia Plaza Urban Renewal Project area. 


Under contract dated May 17, 1960, plaintiffs agreed, 
under certain conditions, to sell all of said land to defend- 
ant, Columbia Plaza Corporation, a corporation to be 
formed, then acting through one James F. Salkeld (P’s 
PT Exhibit No. 1). 


Under contract dated March 2, 1961, plaintiffs agreed, 
under certain conditions, to sell said land to defendant, 
Columbia Plaza Corporation, which had then been orga- 
nized under the laws of the District of Columbia. (P’s 
PT Exhibit No. 2.) 


Under date of October 3, 1961, plaintiffs and defendant, 
Columbia Plaza Corporation, entered into a written 
“Amended Agreement’’, under which, among other things, 
it was agreed that said land would be sold to the District 
of Columbia Redevelopment Land Agency. (P’s PT 
Exhibit No. 3.) 
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Said ‘‘Amended Agreement’’ contained, among others, 
provisions for certain payments by defendant to plain- 
tiffs, reading in part as follows: 


“<2, In consideration of the acceptance by the Owners 
[plaintiffs] of the above-stated price, which is different 
from the agreed purchase price under the Agreement 
of March 2, 1961, the Developer [defendant] hereby 
agrees that it will pay to the Owners the sum of 
$685,000.00 as an additional payments [sic] and con- 
sideration for the sale and conveyance of said property 
(and contract rights of purchase) to the Redevelop- 
ment Land Agency. Said amount shall be payable, 
without interest, and shall be a first charge upon 50% 
of the net earnings of the Developer [Columbia Plaza 
Corporation] as defined herein and shall be payable 
on an estimated basis semi-annually or quarterly if 
feasible, but not less frequently than annually, and, 
if an FHA loan is obtained, subject to the requirements 
of FHA regulations. ... 


‘3. It is a condition of this Agreement that the 
above-described contract for the purchase of the prop- 
erty by Redevelopment Land Agency at the price of 
not less than $19.00 per square foot will be available 
within a reasonable time and in all events will be 
finally executed by all parties not later than April 1, 
1962 (unless failure to execute is caused by fault of 
Owners) and that settlement will be made thereunder 
not later than March 31, 1962 or April 30, 1962, as the 
case may be, all as provided in Paragraph 1 of this 
Agreement. In order to assure the Owners that this 
requirement will be satisfied, the Developer agrees to 
pay to the Owners, as an additional payment to them 
free and clear of any other obligation under this 
Agreement, the sum of $14,800.00 cash in October 4, 
1961, and $14,800.00 cash on the first business day of 
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each month thereafter for a maximum period of seven 
months, until settlement shall have been made under a 
contract with the Redevelopment Land Agency that 
will pay to the Owners not less than $19.00 per square 
foot for said property. In the event that a contract 
complying with the terms hereof shall be executed on 
or before October 4, 1961 by Owners and Redevelop- 
ment Land Agency, providing for a purchase price not 
less than $19.30 per square foot, the payments required 
for October, November and December, 1961 (but not 
the payments for subsequent months) shall be waived, 
but the Developer’s obligation to pay $685,000.00 out 
of net earnings shall not be reduced or affected thereby 


Under date of October 3, 1961, all of the stockholders of 
Columbia Plaza Corporation, including the plaintiffs, 
entered into a written agreement under which they agreed, 
among other things, ‘“‘to use their best efforts to cause 
Columbia Plaza Corporation to be and to continue to be 
operating in good faith as redeveloper of the Columbia 
Plaza Urban Renewal Project.’’ (P’s PT Exhibit No. 4.) 


The ‘Amended Agreement’? (P’s Exhibit No. 3) also 
contained the following: 


... the parties agree to cooperate in every respect 
to the end that the Developer shall be designated as 
the redeveloper of the Columbia Plaza Urban Renewal 
Project which includes the property included in said 
contract,’’. 


Also under date of October 3, 1961, plaintiffs signed three 
offers to sell to the District. of Columbia Redevelopment 
Land Agency their land in Squares 32, 33, and 44, at an 
average price of $19.32 per square foot. Said offers to 
sell were also signed by defendant, Columbia Plaza Cor- 
poration, by its President. The offers to sell were accepted 
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by the District of Columbia Redevelopment Land Agency. 
(P’s PT Exhibits No. 5, 6, and 7.) 


Pursuant to said contracts the land was conveyed to the 
District of Columbia Redevelopment Land Agency by mul- 
tiple deeds signed by plaintiffs and defendant corporation. 


The contract price for sale of the land to the Redevelop- 
ment Agency being not less than $19.30 per square foot, 
the payments from defendant corporation to plaintiffs for 
the months of October, November, and December, 1961, pro- 
vided for in Par. 3 of the ‘‘Amended Agreement’’ of Oc- 
tober 3, 1961, were waived, in accordance with the Agree- 
ment. 


Some time after February 1962, plaintiffs deducted from 
defendant’s share of the receipts from certain parking lot 
operations (under the agreements described at page 5 
hereof) the sum of $29,600, plus interest, or a total of 
$31,275.79, representing the payments in the amount of 
$14,800 each for the months of January and February, 
1962, provided for in said Par. 3 of the ‘‘Amended Agree- 
ment’’. 


Settlement being made on the contract of D. C. Rede- 
velopment Land Agency in March 1962, no further pay- 
ments of $14,800 were payable to plaintiffs under said 
Par. 3. 


On January 9, 1964, the Board of Directors of defendant 
authorized a 99-year lease of the land from the Land 
Agency rather than purchase from the Agency. Said 
resolution of the Board of Directors was confirmed at a 
joint meeting of the Board of Directors and the stock- 
holders on January 30, 1964. 


At said joint meeting of January 30, 1964, the Board of 
Directors and stockholders* authorized amendment of de- 


* Ps voted their 260 shares of common stock against said amendment. 


fendant’s charter in conformity with the following provi- 
sion of the proposed lease from the Redevelopment Land 
Agency: 


‘‘Waereas, the Redeveloper has represented and 
warranted to the Agency that its certificate of incor- 
poration contains provisions so defining, limiting or 
regulating the exercise of the powers of the Redevel- 
oper that neither the Redeveloper nor its stockholders, 
its officers, its directors, its members, its beneficiaries, 
its bondholders, or other creditors or other persons 
shall have any power to amend or to effect the amend- 
ment of the terms and conditions of this Agreement 
without the consent of the Agency or, in relation to 
the Urban Renewal Plan, without the approval of the 
proposed modification in accordance with the provi- 
sions of applicable law; and that no action of stock- 
holders, officers, directors, bondholders, creditors, part- 
ners or other persons, nor any reorganization, dissolu- 


tion, receivership, consolidation, foreclosure, or any 
other change in the status or obligation of the Redevel- 
oper in any litigation or proceeding in any Federal or 
other court shall effect any release or any impairment 
or modification of this Agreement or of the Urban Re- 
newal Plan unless such consent or approval be ob- 


tained; .. .”’ 


Under date of January 31, 1964, defendant corporation 
entered into a lease agreement with the Land Agency, un- 
der which defendant, as Developer, leased the land for a 
term of 99 years. 


Under date of March 23, 1962, defendant, Columbia 
Plaza Corporation, entered into a written agreement with 
plaintiffs Kingdon Gould and Antonelli for operation of 
parking in Squares 32, 33, and 44 by ‘ A & G Partnership’’, 
a partnership consisting of plaintiffs Kingdon Gould and 
Antonelli. (D’s PT Exhibit No. 1.) 
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Said agreement was amended in writing under date of 
June 19, 1963, so as to increase the monthly rental to be 
paid by A & G Partnership. (D’s PT Exhibit No. 2.) 


Subsequently, the Redevelopment Land Agency increased 
the rental charged by it for the parking area, and after 
December 15, 1963, A & G Partnership paid $7,012 per 
month direct to the Land Agency until March, 1964, and 
thereafter, during the months for which they paid, to D 
Columbia Plaza. 


In March, 1964, the Land Agency increased the rental 
of said parking area due it from Columbia Plaza to $27,- 
408.31 per month. 


Utilization of said area for parking was terminated on 
or about January 27, 1965. 
Plaintiffs were issued shares of stock in defendant, Co- 
lumbia Plaza Corporation, as follows: 
Kingdon Gould, Jr. 65 shares 


Mary T. Gould 65 shares 
D. F. Antonelli, Jr. 130 shares 


260 shares 


There are 1,000 shares of stock in defendant Corporation 
outstanding. 


Complaint 
Count I: 


Piarwtirrs assert that their agreement to sell the land 
to the Redevelopment Land Agency was based in part on a 
representation by defendant that defendant and the Land 
Agency would enter into an agreement whereby defendant 
would purchase the land from the Agency for a price in 
excess of $5,000,000; that it was also represented to plain- 
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tiffs by defendant that their right to be paid $685,000 out of 
50° of net earnings would be junior only to first mortgage 
financing; that as the result of these representations plain- 
tiffs agreed to sell to the Land Agency; 


That on or about November 29, 1961, defendant did 
enter into the agreement with the Agency, which provided, 
among other things. that the D would purchase the land 
in question in fee simple from the Agency for a price in 
excess of $5 million: that on or about Jan. 31, 1964, D and 
the Agency, without P’s consent terminated the purchase 
agreement and entered into a 99-year lease agreement with 
an annual rent of $328,875.78; 


That by reason of the termination of the purchase agree- 
ment and the signing of the lease agreement, P’s right to 
be paid $685,000 became not only junior to first mortgage 
financing but also junior to the rental obligations to the 
Agency. 


Ps’ contend that termination of the purchase agreement 
breaches D’s obligation under the Oct. 3, 1961 agreement 
in that the net earnings to which Ps must look for payment 
of the $685,000 will be substantially reduced, that the lease 
unjustly enriches D and other shareholders of D; that Ps 
are injured as creditors of Ds, and accordingly, under 
Count 1, they seek a declaration that they have a lien on 
the property to the extent of $685,000, or a judgment com- 
pelling D to exercise its option to purchase the land under 
its lease from the Agency. 


Cocst II: 


Ps, shareholders, assert that they purchased their stock 
in Columbia Plaza Corporation based upon representations 
by D Columbia Plaza that the land in question would be 
purchased from the Land Agency and that Ps would not be 
ask to invest any additional money; that said representa- 
tions cannot be fulfilled unless the land is purchased ; that 
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accordingly the value of P’s common stock in D corpora- 
tion is diminished by failure of D to purchase said land. 
Under Count II, Ps, as stockholders, ask that D be ordered 
to exercise its option to purchase the land in question un- 
der the lease agreement of January 31, 1964. 


Count ITI: 


Count III asks for a judgment declaring that the charter 
amendment approved January 30, 1964, to conform with 
the provision of the lease agreement of January 31, 1964 
(quoted at page 5 under UnpispuTep Facts) is either in- 
applicable to or unenforceable against plaintiffs. 


Count IV: 


Under Count IV, plaintiffs seek an accounting of the 
net earnings to date* which defendant corporation has re- 
ceived under its lease agreement with the Land Agency, 
asserting that, under the agreement of Oct. 3, 1961, be- 


tween Ps and D, Ps have a right to 50% of said net earn- 
ings of D up to $685,000. 


DEFENDANT denies that Ps are entitled to any of the 
relief prayed. 


D denies that Ps signed their agreement to sell the land 
in reliance upon the representation that D would repur- 
chase the land from the Land Agency, and denies such 
representation was made. JD denies that the lease of Jan. 
31, 1964, between D and the Land Ageney was made over 
objection of Ps, but asserts that consent of Ps thereto was 
not required. 


D denies that it was represented that Ps’ right to be paid 
$685,000 out of 50% of D's net earnings would be junior 
only to first mortgage financing. D contends that evidence 
of said alleged representation is inadmissible under the 


* The complaint asked an accounting to the date thereof, D consents to the 
amondment to ask an accounting to date, 
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parol evidence rule, under Par. 7 of the contract of Oct. 
3. 1961 between Ps and D, and under the Statute of Frauds. 
D further contends in this connection that Ps are attempt- 
ing to create by parol an interest in real estate in viola- 
tion of the Statute of Frauds. D denies that Ps signed any 
of the agreements in reliance on said alleged representa- 
tions. 


D denies that Ps have, or will ever have, a right to be 
paid $685,000, or any part thereof, out of 50% of the net 
earnings of D, junior only to the first mortgage financing, 
and contends that Ps do not, either as secured creditors 
or as minority stockholders, have any right to control the 
conduct of D’s business or to control, extra-judicially or 
in this judicial proceeding, the question of whether D should 
lease or purchase the land involved from the D. C. Rede- 
velopment Land Agency. D asserts that control of the 
conduct of D’s business and of the question whether to 
lease or purchase was and still is in the majority stock- 
holders and in the majority of the Board of Directors of D. 
D further asserts that, aside from the economic question 
involved, namely, whether it is more economical to lease 
than to purchase the land involved, there are financial con- 
siderations, that is to say, whether D has the financial 
ability to purchase the land at a price in excess of $5,000,- 
000 or the financial ability to lease it for 99 years at an 
annual rent of $328,875.78; that obviously these questions 
of economics and financing are not questions within the 
control of Ps, either as unsecured creditors or as minority 
stockholders of D. 


D further asserts that Ps have not shown, or attempted 
to show, that financial and economic considerations did 
not require D to lease the land rather than to purchase it. 


D denies that Ps’ claim of $685,000, or any part of it, 
would be secured on the land even if D should purchase the 
land instead of leasing it. 
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D further denies that the net earnings of D will be re- 
duced under the lease agreement as compared with net 
earnings which would have existed under the purchase 
agreement, but contends that, even if this were true, Ps, as 
unsecured ereditors and minority stockholders, would have 
no right to have D compelled by judicial decree to purchase, 
instead of lease, the land involved. 


D asserts that Ps’ rights are contractual rights and are 
no broader or greater than the terms or provisions of the 
contract, that said contract does not create a lien, equitable 
or otherwise, in favor of Ps, but on the contrary contains 
language inconsistent with and contrary to the idea of a 
lien on D’s property. 


D further asserts that the representations alleged by Ps 
to have resulted in their signing of the contract to sell the 
land are not alleged to have been fraudulent representa- 
tions; that on their face thev relate to future actions to be 
taken by D and are not representations of then existing 
facts, and therefore cannot form a basis for a claim for re- 
lief on the ground of fraud and deceit. D further asserts 
that if said alleged representations could form a basis for an 
action for fraud and deceit, Ps would not be entitled either 
to the relief sought or to any general relief; that, if a con- 
tract is produced by fraud and deceit, the defrauded party 
must elect to have rescission and cancellation of the con- 
tract or damages resulting from the fraud and deceit, but 
he cannot have both and is limited to one or the other of 
those remedies. 


D further asserts that its promise to pay Ps $685,000 
was without consideration and has been satisfied in part. 


D therefore denies that Ps are entitled to any of the 
relief sought in Counts T and IT. 


As to Count IT, D further asserts that Ps do not show 
that they have exhausted, or even attempted to exercise, 
their remedies as stockholders within D corporation; and 
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D denies that the value of Ps’ stock has been reduced by 
D's leasing, instead of purchasing, the land, and asserts, 
even if such allegation were true, Ps, as minority stock- 
holders of D, would not be entitled to control the internal 
affairs of D corporation and the conduct of its business 
through this judicial proceeding, which in effect seeks to 
have the action of the majority of the stockholders and the 
majority of the board of directors reversed without any 
grounds therefor. 

For and as additional defenses to Counts I and II, D 
says that the claims set forth in Counts I and II and each 
of them are barred by (1) the Statute of Frauds (D.C. 
Code, Sec. 12-302 and 12-303, 1961 ed.) and (2) the judg- 
ment in favor of defendant in C.A. No. 2275-64, this Court. 
(This is an amendment to the Answer to which Ps consent.) 


As to Count III, D asserts: Count HI does not set forth 
a proper case for declaratory judgment. There is no al- 
legation of any existing dispute between Ps and D in rela- 


tion to the subject matter of the declaratory judgment 
sought. D has neither asserted that the amendment to its 
charter is applicable to Ps’ rights under the agreement of 
October 3, 1961, nor asserted that such amendment deprives 
Ps of their rights, as creditors, to enforce payment of the 
$685,000 which D agreed to pay them in that agreement. 


As to Count IV, D asserts: In relation to Count IV, as 
in relation to Count I of the complaint, D contends that its 
promise to pay P the amount of $685,000 was without con- 
sideration and that said amount has in part been satisfied, 
and that, if it is owed by D to Ps, that amount will not be- 
come due and payable until the Urban Renewal Project 
has been constructed upon the land and D commences to 
receive rents therefrom and has ‘‘net earnings’? as defined 
in the agreement of October 3, 1961, between Ps and D. 
At that time said amount will become payable on an esti- 
mated basis semi-annually, and, if an FHA loan is obtained, 
subject to the requirements of the FHA regulations. At 
the time D’s answer was filed herein an application for an 
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FHA loan was pending, which since that time has been 
granted. 


D asserts that it has from time to time rendered to Ps 
a full and complete accounting of its receipts, disburse- 
ments, accrued receivables and accrued liabilities, showing 
no ‘net ineme’’ as defined in the contract of October 3, 
1961, between Ps and D. 


Counterclaim 
Count I: 


D asserts that on October 3, 1961, Ps Kingdon Gould and 
Antonelli, then stockholders of D, Columbia Plaza Corpora- 
tion, entered into two written agreements, one with the 
other stockholders of D and the other with D corporation, 
whereby, for good consideration, Ps agreed to cooperate 
in every respect to the end that D should be designated 
redeveloper of the Columbia Plaza Urban Renewal Project, 


including the lands sold to the Land Agency by Ps and 
leased back by D corporation; 


That aside from and in addition to their said agreements, 
Ps, during the period from about November 29, 1961, to 
date, were under a duty not to interfere with D's contracts 
of Nov. 29, 1961, and Jan. 31, 1964, with the Land Agency, 
D being designated redeveloper of the Columbia Plaza 
Urban Renewal Project; 


That notwithstanding Ps’ said agreements and duty to 
D, Ps Kingdon Gould, Jr. and Antonelli, from on or about 
March, 1962, to this time, have failed and neglected to do, 
and have [willfully, knowingly, wantonly and maliciously]* 
taken various and divers actions which were and are con- 
trary to and inconsistent with their said agreements and 
duty to D, and contrary and inconsistent with D‘s con- 


* Tho bracketed language constitutes AMENDMENTS to the counterelaim 
TO WHICH PS DO NOT CONSENT. The Examiner includes it only as a 
request for leave to so amend. 
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tractual rights and interest, [and contrary to and incon- 
istent with D’s civil rights and interest]*, namely: 


(1) They gave testimony before Subcommittee No. + of 
the House Distriet Committee which had for its pur- 
pose termination of the whole Columbia Plaza Urban 
Renewal Project and restoration of all the land to 
the former owners, including Ps; 


(2) They employed a lobbyist for the same purpose; 


(3) They wrote a letter in which Antonelli resigned as 
a Director of D Corporation and criticized the con- 
duct of Columbia Plaza Corporation’s business, ¢ir- 
culating said letter among various persons whose 
concern it was not, including the Chairman of said 
Subcommittee No. + of the House District Committee ; 


(+) They filed Civil Action No. 2275-64, this Court, to 
have the whole Project declared illegal ; 


(5) They wrote a letter to the Federal Housing Ad- 
ministration, Redevelopment Land Agency, and 
Housing and Home Finance Adminstration, which 
had for its purpose interference with D’s contracts 
with those agencies; 

(6) They used obstructionist tactics in meetings of the 
stockholders and Board of Directors of D Corpora- 
tion ; 

(7) They interfered with D’s obtaining of building per- 
mits for the Project, financing, and certification of 
title; 

(8) They have interfered with the Project in other re- 
spects to the same end, and have done nothing to 
cooperate with D in development of the Project. 


D asserts as a result, D has sustained substantial damages 
and still is sustaining substantial damages by reason of Ps’ 
said acts. 
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D claims special damages in the amount of $1,382,222.33 
during the thirteen months preceding March, 1964, due 
to delays caused by Ps’ acts, as follows: 

13 months’ rent paid to Land Agency $ 356,282.03 

13 months’ interest payments on notes 

to John McShain 31,940.30 

6% increase in estimated building cost 

of $17,558,000 994,000.00 


$1,382,222.33 


Under Count I of the Counterclaim, D asks judgment for 
compensatory damages in the amount of $1,382,222.33, with 
interest at 6% from February 1963, plus costs. 

Nore: D also sought to ask punitive damages in the amount 
of $1,000,000. Tuis Was An AMENDMENT To THE 
Counterclaim To Wuicu PS Dw Nor Consent. 


Count II or CounTeRcLam: 


D asserts that on or about March 23, 1962, Ps Kingdon 
Gould, Jr., and Antonelli entered into a written agreement 
with D, which was renewed and enlarged from time to time, 
whereby Ps agreed with D to operate automobile parking 
facilities on the land here in issue and other lands within 
the Urban Renewal area under the following terms and 
conditions: 


(1) Ps would pay the monthly rental to the Land Ageney 
and all the direct expenses necessary to carry on 
a parking operation on said real estate; 
Any balance resulting from the monthly operations 
would be divided equally, 50% to said Ps and 50% 
to D; 
Ps would furnish D a monthly operating statement 
no later than 15 days after each monthly termination 
date. 


D asserts that said Ps breached the agreement, in that Ps, 
in addition to all the direct expenses necessary to carry 
on a parking operation, deducted from the monies result- 


48 


ing from the monthly operations, so-called management 
fees totalling approximately $46,757.29 and remitted to 

_ Columbia Plaza Corporation, only 50% of the remaining 
balance resulting from said parking operations ; and in ad- 
tion. Ps deducted therefrom $51.279.79 to pay themselves 
penalties provided for in the contract between and D dated 
Mareh 2, 1961. 

D asserts Ps Kingdon Gould, Jr. and Antonelli are there- 
fore indebted to D in the amount of $54,654.44. 

D asks judgment against said Ds for $54,654.44 with in- 
terest as follows: 


From June 30, 1962 on $ S24.24 


From Sept. 30, 1962 on 1.375.23 


From Dee. 31, 1962 on 2,275.21 D’s 50% of 
From March 31, 1963 1,902.55 eae 
From June 30, 1963 on 1,906.24 management 
From Sept. 30, 1963 on 1,965.07 | fee 

From Dee. 31, 1963 on 2,177.69 
From March 31, 1964 on 

From June 30, 1964 on 2,951.93 
From Sept. 30, 1964 on 2,720.16 
From Dec. 31, 1964 on 2,344.54 
From Jan. 27, 1965 on estimated $00.00 
From June 39, 1962 on 6,410.01 
From Sept. 30, 1962 on 6,143.67 Penaltion ander 
From Dec. 31, 1962 on 6,798.59 $ other contract 
From March 31, 1963 on 8,337.27 deducted by Ps 
From June 30, 1963 on 3,936.25 

Nore: The change in amounts sued for in this Count IT 


are amendments to the Counterclaim to which Ps 
consent. 
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Count III or CounTERCLAm: 


Reasserting the same contract between said Ps and D as 
to operation of parking lots, P asserts that in statements 
rendered from about April 1, 1962, to on or about Dee. 31, 
1964, said Ds deducted various and divers amounts totalling 
$236,669.03" for alleged operating expenses other than 
management fees; that said Ds have never rendered an 
accounting to D Columbia Plaza Corporation concerning 
said deductions totalling $236,669.03* and have never 
rendered a statement of any nature for the period from 
Dee. 31, 1964, to and including Jan. 27, 1965, when the park- 
ing operation terminated. 


Under Count III, D asks for an accounting from said Ds 
concerning each and all of the deductions for alleged operat- 
ing expenses during the period March 23, 1962, to and in- 
cluding Jan. 27, 1965, and demands a money judgment for 
any and all monies which such accounting may disclose 
are due and owing from said Ps to D, with interest at 6% 
from the respective dates such monies became due and 
owing, and costs. 


Count IV or CouNTERCLAIM: 


Under Count IV D realleges said agreement between Ps 
and D with reference to operation of parking facilities, 
and asserts that from time to time after the agreement of 
March 23, 1962, between Ps and D, as additional land was 
made available for parking, the Land Agency increased the 
monthly rental, which was originally $3,689.46 per month, 
so that for some time prior to March 1, 1964, the monthly 
rental was $7,012.00, and effective as of that date, the Land 
Agency inereased the rent from $7,012.00 per month to 
$27,406.31 per month; that Columbia Plaza Corporation has 
paid rent to the Land Agency in the sum of $27,406.31 
per month from March, 1964, to and including January, 
1965 (when the parking operations were terminated) ; 


* (Amendment to counterclaim to which Ps consent.) 
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That Ds Antonelli and Kingdon Gould operated the park- 
ing facilities on said real estate from about March 23, 1962 
to Jan. 27, 1965, and paid D rent of $7,012.00 per month 
on account of such rent from March, 1964, to and including 
Nov. 30, 1964, but failed and refused to pay the balance of 
$20,394.31 per month for that period and $27,406.31 per 
month for December 1964 and January 1965, although re- 
quested to do so. 


D asserts said Ds therefore owe D $238,361.41° on ac- 
count of rent which D paid the Land Agency during the 
period March 1964 to Jan. 1965, inclusive, for which Ps 
have not paid D. 


D asks judgment against said Ds under Count IV for 
$238,361.41° with 6% interest on $20,394.31 from March 1, 
1964, and on like amounts from April 1, May 1, June 1, 
July 1, August 1, Sept. 1, Oct. 1 and Nov. 1, 1964, and on 
$27,406.31 from Dec. 1, 1964, and on a like amount from 
Jan. 1, 1965, and costs. 


Cocxt V or CoUNTERCLAIM: 


D asserts that its promise to pay (all three) Ps the sum 
of $685,000 in Par. 2 of the agreement of Oct. 3, 1961, be- 
tween Ps and D, was without consideration, and that ap- 
proximately $352,387.38 of said $685,000 constitutes pen- 
alties. 


D asks judgment declaring (1) that D’s promise to pay 
Ps $635,000 in Par. 2 of said agreement of Oct. 3, 1961, was 
without consideration and is unenforceable, or (2) that 
$352,387.38 of said amount constitutes penalties and as 
to that amount the promise is unenforceable, and for such 
other and further relief as the Court may deem proper, the 
exigencies of the case may require, and the evidence may 
show D is entitled to, plus costs. 


* (Amendment to counterclaim to which Ps consent.) 
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Count VI or CoUNTERCLAIM: 


D asserts that pursuant to Par. 3 of the «¢ Amended 
Agreement”’ of October 3, 1961, between Ps and D, pro- 
viding for payment by D to Ps of $14,800 cash on October 
4, 1961, and monthly payments of $14,800 each thereafter 
for a maximum period of seven months, in order to assure 
Ps that a contract for purchase of the property by the 
Land Agency at a price of not less than $19 per square 
foot would be finally executed and settlement had there- 
under within specified times (all as more fully set forth in 
the portion of Par. 3 quoted at p. 3 hereof under UNpIsPUTED 
Facts), Ps withheld and received various moneys totalling 
$31,275.79, representing two payments of $14,800 each with 
interest (withheld by Ds Kingdon Gould and Antonelli 
from the parking operations condueted by them under the 
agreements with D referred to at p. 5 under UNDISPUTED 
Facrs), and there was issued to Ps certain stock in D cor- 
poration, namely, 30 shares to Ps Gould and 30 shares to 
D Antonelli, in lieu of money and as and for the payments 
provided for in said Par. 3 of the ‘‘Amended Agreement”’. 


D asks judgment: 


(1) Declaring (a) that the provisions of Par. 3 of said 
agreement relating to D’s agreement to pay Ps said 
sums of money constitute provisions for a penalty; 
and (b) that all sums of money withheld by Ps on 
account of such payments and the 60 shares of stock 
issued by D to Ps in lieu of such payments, con- 
stituted penalties and should be returned to D. 


Such other and further relief as the Court may deem 
proper and the evidence may show D entitled to, plus 
costs. 


Nore: At pretrial D sought to assert a new Count VII, 
an amendment to the Counterclaim To Wxica PS Do NOT 
ConseNT: 


Count VII: 


D asserts that pursuant to the agreement of May 17, 
1960, between D and Ps, under which it was contemplated 
that D would purchase the land here in issue from Ps, D 
made a cash deposit of $50,000 and gave Ps a promissory 
note in the amount of $50,000, both of which were to be 
applied to the purchase price at the time of settlement ; 


That on July 7, 1960, D was authorized to issue to Ps, in 
lieu of said note, 200 shares of common stock in D cor- 
poration; that said stock was issued to Ps shortly there- 
after and Ps surrendered said note to D; 


That at the time of settlement of the sale of said land 
to the Redevelopment Land Agency, D received a refund 
of the $50,000 cash deposit but did not receive a credit for 
or refund of the stock issued to Ps in lieu of the promis- 
sory note representing an additional $50,000 deposit by D 
on account of its proposed purchase of the land from Ps; 


That the issuance of said 200 shares of D’s stock to Ps 
was therefore without consideration. 


D asks judgment declaring said 200 shares of stock is- 
sued to Ps to be without consideration, and for return of 
said stock to D cancellation thereof or for a judgment in 
the amount of $50,000 with interest from March 1, 1962. 


[Counsel were directed by the Examiner to take up with 
the Pretrial Judge D’s request for leave to so amend its 
counterclaim. } 


Answer to Counterclaim 
Coust 1: 


Ps deny all allegations of breach of contract by them or 
violation of any duty owed by them to D, and deny that 
D has sustained any damages as the result of any wrong- 
ful act of Ps. 
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Counts II anv III: 


Ps deny that any accounting on the parking operations 
has been withheld from D, and deny that any sums are due 
and owing to D on account of such operations. Ps further 
deny all allegations of wrongdoing in connection with said 
parking lot operations. 


Count IV: 


Ps deny that as part of their agreement with D concern- 
ing operation of the parking lots they were responsible for 
payment of the rent D owed monthly to the Land Agency, 
and assert their agreement with D called for payment of a 
specified monthly amount, which has in each event been 


paid. 


Count V: 
Ps deny that D’s obligation to pay Ps $685,000 under 


Par. 2 of the agreement of October 3, 1961, was without 
consideration and void. 


Count VI: 

Ps deny that the provision of Par. 3 of the agreement of 
October 3, 1961, for monthly payments of $14,800 by D to 
Ps constituted a penalty, and therefore deny that D is 
entitled to any of the relief prayed under Count VI of the 
counterclaim. 


For all the foregoing reasons, Ps deny that D is en- 
titled to any of the relief prayed under the counterclaim 
or any count thereof. 


SrreviaTioss: 
Faets under **UsprspvtTep Facts’’. 


Ir is stipulated the following may be admitted in evidence 
without formal proof of authenticity, subject to all other 
objections: 


Al) documents on List of Plaintiff’s Pretrial Exhibits, 
attached hereto and made a part hereof except: 


*s PT Exhibit Nos. 
7 $s 

20 +46 

21 46-A 

24 47 

26 47-A 

30 48 

31 48A 

32 


All documents on List of Defendant’s Pretrial Ex- 
hibits, attached hereto and made a part hereof except: 


D’s PT Exhibit Nos. 


‘o. 1—papers initialled by counsel for plaintiffs are 
stipulated authentic without formal proof subject 
to other objections: No Stiputatioy as to documents 
stamped by and initialled by Pretrial Examiner. 


. 10-A and 10-B 
mp bi 
reap 
ais 
. 16-A and 16-B 


Any other documents initialled by both counsel prior to 
trial. 
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In many instances, copies of documents have been marked 
at pretrial, and it is stipulated that these copies, if agreed 
to be authentic herein, may be used at the trial in lieu of 
the originals. 


Counsel agree to exchange on or before December 15, 
1965, the names and adresses of all witnesses known to 
them, including expert witnesses but exclusive of impeach- 
ment witnesses (filing a copy of said list with the Clerk of 
the Court), and if they learn of any additional witnesses 
prior to trial, they will advise the Clerk and opposing coun- 
sel the names and addresses promptly and prior to trial. 


Counsel for plaintiffs agrees to inform counsel for de- 
fendant on or before November 17, 1965, the names and 
addresses of the bookkeeper and accountants for A & G 
Partnership and Parking Management, Inc., with respect 
to the operations of A & G and Parking Management in 
the Columbia Plaza area. 


It being understood that there are now pending negotia- 
tions for purchase of the land in question by defendants, 
Columbia Plaza Corporation, from the Land Agency, coun- 
sel for defendant agrees to inform the Examiner and coun- 
sel for plaintiffs if and when the contract for sale by the 
Land Agency to the defendant is signed. (This pretrial 
order can then be amended as appropriate.) 


The Examiner has requested counsel to come to the 
trial of the case with the maximum authority to settle the 
case which will be allowed them by their principals. 


TriuaL ATTORNEYS: 


For Plaintiffs—Raymond W. Bergan 
For Defendant—Arthur J. Hilland 
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Motion To Grant Amendment to Pleadings Requested at 
Pretrial Hearing 

Defendant Columbia Plaza Corporation respectfully 
moves the Court to grant the amendments to its counter- 
claims requested at the pretrial hearing and contained in 
the Statement of the Assistant Pretrial Examiner on pages 
J4 and 15 and on page 20 and as grounds therefor de- 
fendant says: 


1. That during the course of preparation for the pre- 
trial hearing it became apparent to counsel for defendant 
that the conduct of the plaintiffs Kingdon Gould, Jr. and 
D. R. Antonelli, Jr. has been so varied, oppressive, vexa- 
tious and continuous up to the present time as to warrant 
a claim for punitive damages. The evidence in support 
of defendant’s first counterclaim will prove that but for 
the fact that up to this time the contractor, Jobn McShain, 
Inc., of Philadelphia, has advanced without security in ex- 
cess of Two Million Nine Hundred Sixteen Thousand Four 
Hundred Seventy-one and 63/100 Dollars ($2,916,471.63) 
of its own funds, the urban renewal project involved, the 
first phase of which it is estimated will cost in excess of 
Twenty-three Million One Hundred Thousand ($23,100,000) 
Dollars, could not have gone forward and defendant Co- 
lumbia Plaza Corporation would have lost all of its rights 
as Redeveloper and all of its vast investment in time and 
money. 


2. At the pretrial hearing, when counsel for defendant 
Columbia Plaza Corporation stated the facts and figures 
and claim which he thought were involved in Count VT 
of the counterclaim, the Assistant Pretrial Examiner called 
attention to the fact that that count does not cover the 
facts and figures and claim stated in the amendment re- 
quested on page 20 of the Pretrial Statement and called 
“Count VII’’.. The exhibits’ produced by the plaintiffs as 
well as those produced by the defendant at that pretrial 
hearing support the facts and figures and claim contained 
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in the requested amendment to the counterclaim on page 
20 of the pretrial statement. 


Respectfully submitted, 
Hitianp, Macx & Hocayn 


By:/s/ Artuur J. Hmaxp 
Arthur J. Hilland 
410 Shoreham Building 
Washington, D.C. 20005 
Counsel for Defendant 


Order Granting Defendant’s Motion To Grant Amendments 
to Pleadings Requested at Pretrial Hearing 
This action came on to be heard upon the defendant’s 
motion to grant the amendments to its counterclaims re- 
quested at the pretrial hearing and thereupon, upon con- 
sideration thereof, it is, by the Court, this 17 day of De- 
cember, 1965, adjudged as follows: 


That the defendant’s motion to grant the amendments 
to its counterclaims requested by it at the pretrial hear- 
ing be and the same hereby is granted. 


/s/ MatTHEWs 
Judge 


Amended and Supplemental Counterclaims 
Count I 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition. 


2. Defendant is a corporation duly organized and exist- 
ing under the laws of the District of Columbia. 


3. On or about the third day of October, 1961, plaintiffs 
Kingdon Gould, Jr. and D. F. Antonelli, Jr., who were then 
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4. Notwithstanding the terms and provisions of said 
agreement, plaintiffs Kingdon Gould, Jr. and D. F. Anto- 
nelli, Jr., in addition to all the direct expenses necessary 
to carry on a parking operation on said real estate prop- 
erties. deducted from the monies resulting from the 
monthly operations, so-called management fees totaling 
approximately $46,757.29 and remitted to defendant Co- 
lumbia Plaza Corporation only 50% of the remaining bal- 
ance resulting from the parking operations on said real 
estate. In addition thereto, said plaintiffs deducted there- 
from the sum of $31,275.79 to pay themselves penalties 
provided for in a contract between them and defendant 
dated March 2, 1961. 


3. As a result, plaintiffs Kingdon Gould, Jr. and D. F. 
Antonelli, Jr. are justly indebted to defendant Columbia 
Plaza Corporation in the amount of $54,654.44. 


Wuererore, defendant Columbia Plaza Corporation de- 
mands judgment against plaintiffs Kingdon Gould, Jr. and 
D. F. Antonelli, Jr. in the sum of $54,654.44 with interests 
at the rate of 6% on $924.24 from the 30th day of June, 
1962. on $1,375.23 from the 30th day of September, 1962, on 
$2,275.21 from the 31st day of December, 1962, on the sum 
of $1,902.55 from the 31st day of March, 1963, on the sum 
of $1,906.24 from the 30th day of June, 1963, on the sum 
of $1,865.07 from the 30th day of September, 1963, and on 
the sum of $2,177.69 from the 31st day of December, 1963, 
and on the sum of $2,235.75 from March 31, 1964, and on 
the sum of $2,951.93 from June 30, 1964, and on the sum 
of $2,720.16 from September 30, 1964, and on the sum of 
$2,344.54 from December 31, 1964, and on the estimated 
sum of $800.00 from January 27, 1965, and on the sum 
of $6,410.01 from June 30, 1962, on on the sum of $6,143.67 
from September 30, 1962, and on the sum of $6,798.59 
from December 31, 1962, and on the sum of $8,337.27 from 
March 31, 1963, and on the sum of $3,586.25 from June 30, 
1963, and costs. 
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Count III 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition. 


2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia. 


3. On or about March 23, 1962, plaintiffs Kingdon Gould, 
Jr. and D. F. Antonelli, Jr., entered into a written agree- 
ment with defendant, which was from time to time renewed, 
whereby said plaintiffs agreed with defendant to operate 
automobile parking facilities on certain real estate in the 
District of Columbia for defendant under the following 
terms and conditions: (1) Said plaintiffs would pay the 
monthly rental to District of Columbia Redevelopment 
Land Agency and all of the direct expenses necessary to 
carry on a parking operation on said real estate, (2) any 
balance resulting from the monthly operations would be 
divided equally; that is to say, 50% of the net proceeds 
would be paid to defendant Columbia Plaza Corporation 
and the remaining 50% of the net proceeds would be re- 
tained by plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, 
Jr. and (3) said plaintiffs would furnish defendant a 
monthly operating statement no later than 15 days after 
each monthly termination date. 


4. In statements rendered from on or about the Ist day 
of April, 1962, to on or about December 31, 1964, plaintiffs 
Kingdon Gould, Jr, and D. F. Antonelli, Jr. deducted 
various and divers amounts, totaling $236,669.03, for alleged 
operating expenses other than management fees. Plain- 
tiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. have never 
rendered an accounting to defendant Columbia Plaza Cor- 
poration of and concerning said deductions totaling 
$236,669.03, and have never rendered a statement of any 
nature for the period from December 31, 1964, to and in- 
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eluding January 27, 1965, when the parking operation 
terminated. 


Waenseroze, defendant Columbia Plaza Corporation de- 
mands judgment for an accounting from plaintiffs Kingdon 
Gould, Jr. and D. F. Antonelli, Jr. of and concerning each 
and all of the deductions for alleged operating expenses 
during the period from March 23, 1962, to and including 
January 27, 1965, and further demands a money judgment 
for any and all monies which such accounting may disclose 
are due and owing from said plaintiffs to defendant Co- 
lumbia Plaza Corporation, together with interest at 67% 
from the respective dates such monies became due and 
owing, and costs. 


Count IV 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition. 


2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia. 


3. On or about March 23, 1962, plaintiffs Kingdon Gould, 
Jr. and D. F. Antonelli, Jr. entered into a written agree- 
ment with defendant, which was from time to time renewed, 
whereby said plaintiffs agreed with defendant to operate 
automobile parking facilities on certain real estate in the 
District of Columbia for defendant under the following 
terms and conditions: (1) Said plaintiffs would pay the 
monthly rental to District of Columbia Redevelopment 
Land Agency and all the direct expenses necessary to carry 
on a parking operation on said real estate, (2) any balance 
resulting from the monthly operations would be divided 
equally; that is to say, 507% of the net proceeds would be 
paid to defendant Columbia Plaza Corporation and the 
remaining 30% of the net proceeds would be retained by 
plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. and 
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(3) said plaintiffs would furnish defendant a monthly op- 
erating statement no later than 15 days after each monthly 
termination date. 


4. From time to time thereafter the District of Columbia 
Redevelopment Land Agency increased the monthly rental, 
which was in the original amount of $3,689.46 per month, 
so that for some time prior to March 1, 1964, the monthly 
rental was $7,012.00, and effective as of that date, Dis- 
trict of Columbia Redevelopment Land Agency increased 
the rent from $7,012.00 per month to $27,406.31 per month. 
Columbia Plaza Corporation has paid rent to the District 
of Columbia Redevelopment Land Agency in the sum of 
$27,406.31 per month from March, 1964, to and including 
January, 1965. 


5. Plaintiffs D. F. Antonelli, Jr. and Kingdon Gould, Jr. 
operated automobile parking facilities on said real estate 
from on or about March 23, 1962 to January 27, 1965, and 
have paid to defendant the sum of $7,012.00 per month, on 
account of such rent, from March, 1964, to and including 
November 30, 1964, but have failed and refused to pay the 
balance of $20,394.31 per month for that period and 
$27,406.31 per month for December, 1964, and January, 
1965, although requested so to do. 

6. Plaintiffs D. F. Antonelli, Jr. and Kingdon Gould, Jr. 
owe defendant the sum of $238,361.41 on account of the 
rent which defendant paid to District of Columbia Rede- 
velopment Land Agency during the period from March, 
1964 to January 27, 1965, both inclusive, and for which 
said plaintiffs have not paid defendant. 


Wuererore, defendant Columbia Plaza Corporation de- 
mands judgment against plaintiffs Kingdon Gould, Jr. and 
D. F. Antonelli, Jr. in the sum of $238,361.41 with 6% in- 
terest on $20,394.31 from March 1, 1964, and on like 
amounts from April 1, May 1, June 1, July 1, August 1, 
September 1, October 1 and November 1, 1964 and on 
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$27,406.31 from December 1, 1964, and on a like amount 
from January 1, 1965, and costs. 


Count V 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition, Section 
2201 of Title 28 of the United States Code and Rule 57 
of the Federal Rules of Civil Procedure. 


2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia. 


3. Defendant says that its promise to pay to plaintiffs 
the sum of $685,000, contained in Paragraph 2 of the agree- 
ment of October 3, 1961, between plaintiffs and defendant, 
and referred to in Paragraph 3 of Count I of the Com- 
plaint filed herein, was without consideration, and says 
further that approximately $352,387.38 of said amount of 
$635,000 constitutes penalties. 


Wuererore, defendant prays the Court to enter a declar- 
atory judgment (1) declaring that defendant’s promise to 
pay to plaintiffs the sum of $685,000, contained in Para- 
graph 2 of the agreement of October 3, 1961, between plain- 
tiffs and defendant, was without consideration and is un- 
enforceable, or (2) declaring that $352,387.38 of that 
amount constitutes penalties and that as to that amount 
the promise is unenforceable, and for such other and fur- 
ther relief as to the Court may seem meet and proper, the 
exigencies of the case may require and the evidence may 
show the defendant to be entitled, and costs. 


Count VI 


1. Jurisdiction is founded on Sections 11-305 and 11-306 
of the District of Columbia Code, 1961 Edition, Section 
2901 Title 28 of the United States Code and Rule 57 of the 
Federal Rules of Civil Procedure. 
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2. Defendant Columbia Plaza Corporation is a corpora- 
tion duly organized and existing under and by virtue of the 
laws of the District of Columbia. 


3. Defendant says that the agreement of October 3, 1961, 
between plaintiffs and defendant, recited, among other 
things, that it was a condition of said agreement that a 
certain contract for the purchase of certain real estate in 
Squares 32, 33 and 44 in the District of Columbia by the 
Redevelopment Land Agency at a price of not less than 
$19.00 per square foot, which real estate was titled in 
the names of plaintiffs, would be available within a rea- 
sonable time and in all events would be finally executed by 
all parties not later than April 1, 1962, (unless failure 
to execute was caused by the fault of the plaintiffs) and 
that settlement would be made thereunder not later than 
March 31, 1962 or April 30, 1962, as the case might be, 
all as was provided in Paragraph 1 of said agreement, and 
provided that in order to assure plaintiffs that this require- 
ment would be satisfied, defendant agreed to pay to plain- 
tiffs, ‘‘as an additional payment to them free and clear 
of any other obligation under this agreement, the sum 
of $14,800 cash on October 4, 1961 and $14,800 cash on 
the first business day of each month thereafter for a maxi- 
mum period of seven months, until settlement shall have 
been made under a contract with the Redevelopment Land 
Agency that would pay to plaintiffs not less than $19.00 
per square foot for said property.”’ 


4. Pursuant to the foregoing recitations and provisions 
of said agreement of October 3, 1961, between plaintiffs 
and defendant, plaintiffs withheld and received various 
amounts of money and received in lieu of money certain 
shares of common stock of the defendant corporation as 
and for the penalty provided for in said recitations and 
provisions. 


Wuererorr, defendant prays the Court to enter a declar- 
atory judgment declaring the recitations and provisions 
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of the contract of October 3, 1961, between plaintiffs and 
defendant, relating to defendant’s agreement to pay to 
plaintiffs said sums of money constituted provisions for a 
penalty, and declaring further that all sums of money and 
all shares of stock of defendant corporation received by 
plaintiffs pursuant thereto constituted penalties and should 
be repaid and returned to defendant, and for such other 
and further relief as the exigencies of the case may require, 
to the Court may seem meet and proper and the evidence 
may show the defendant to be entitled, and costs. 


Hruxanp, Mack & Hocan 


By: /s/ ArrHur J. HmLanp 
Arthur J. Hilland 
410 Shoreham Building 
Washington, D. C. 20005 
NAtional 8-7621 
Attorneys for Defendant 


—_— 


Answer to Amended Counterclaims 


Come now the plaintiffs and, as and for an answer to 
amended Counterclaim I and supplemental Counterclaim 
VI, state: 


Answer to Amended Counterclaim I 
First Defense 


Amended Count I of the Counterclaim fails to state a 
claim against plaintiffs Kingdon Gould, Jr. and D. F. An- 
tonelli, Jr. upon which relief can be granted. 


Second Defense 


Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
allege that prior to any alleged breach by them of either 
the stockholders’ agreement of October 3, 1961 or the 
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amended agreement of October 3, 1961 the defendant, and 
others acting in concert threwith, had materially breached 
such agreements. 


Third Defense 


The conduct alleged, even if proven (and the plaintiffs 
do not, by so pleading, admit the allegations of the amended 
Counterclaim), cannot give rise to punitive damages. 


Fourth Defense 


1. Paragraph 1 of the Amended Counterclaim is ad- 
mitted. 


2. Paragraph 2 of the Amended Counterclaim is ad- 
mitted. 


3. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
admit that on or about October 3, 1961 they entered into a 
stockholders’ agreement with others of the defendant and 
an amended agreement with the defendant. Plaintiffs deny 
that paragraph 3 of the Amended Counterclaim adequately 
or accurately describes such agreements and refer to the 
agreements for the terms and conditions thereof. 


4. Paragraph 4 of the Amended Counterclaim is ad- 
mitted. 


5. Paragraph 5 of the Amended Counterclaim is denied. 
6. Paragraph 6 of the Amended Counterclaim is denied. 


7. Paragraph 7 of the Amended Counterclaim is denied. 


Answer to Supplemental Counterclaim VIL 


First Defense 


Supplemental Counterclaim VIT fails to state a claim 
upon which relief can be granted against the plaintiffs, or 
any of them. 
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Second Defense 
Recovery under Supplemental Counterclaim VII is 
barred by the statute of limitations. 
Third Defense 
Recovery under Supplemental Counterclaim VII is 
barred by principles of laches. 
Fourth Defense 
The claim asserted in Supplemental Counterclaim VII 
is barred by the principles of accord and satisfaction. 
Fifth Defense 
1. Paragraph 1 of Supplemental Counterclaim VII (set 
forth at page 20 of Pretrial Order) is denied. 
2. Paragraph 2 of Supplemental Counterclaim VII (set 
forth at page 20 of the Pretrial Order) is admitted. 
3. Paragraph 3 of Supplemental Counterclaim VII (set 
forth at page 20 of Pretrial Order) is denied. 
4. Paragraph 4 of Supplemental Counterclaim VII (set 
forth at page 20 of Pretrial Order) is denied. 


Waereroee, plaintiffs pray that Amended Counterclaim 
I and Supplemental Counterclaim VII be dismissed. 


Wruuuss, Wappen & Ste 
By: /s/ Raymonp W. BERrcan 
Raymond W. Bergan 
1000 Hill Building 
Washington, D. C. 20006 


Anent, Fox, Kintser, Plorgin & Kann 


John J. Sexton 
1000 Federal Bar Building 
Washington, D. C. 20006 


Counsel for Plaintiffs 
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Interrogatories to the Defendant Columbia Plaza Corporation 

The following interrogatories are propounded pursuant 
to Rule 33 of the Federal Rules of Civil Procedure. They 
must be answered in writing and under oath by an officer or 
agent of the defendant corporation within the time provided 
by that Rule. 


1. With reference to Amended Counterclaim I, state the 
following: 


(a) Each act of the plaintiffs which the defendant as- 
serts was contrary to and inconsistent with the 
plaintiffs’ agreements and duty; 


(b) Which of the plaintiffs was responsible for each 
action specified in response to interrogatory 1(a) 
herein; 


(c) Which agreement is alleged to have been violated 
by each act specified in response to interrogatory 
1(e) herein; and 


(d) The witnesses known to the defendant for each 
such action specified in response to interrogatory 
1(a) herein. 


2. With respect to Supplemental Counterclaim VII, state 
the following: 


(a) Whether the defendant relies on any contract or 
written agreement as the basis for this counter- 
claim ; and 


(b) If so, state which such agreement and the parties 
thereto. 


/s/ Raxmonp W. BERGAN 

Raymond W. Bergan 

1000 Hill Building 
Washington, D. C. 20006 
Counsel for Plaintiffs 
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Answer to Interrogatories Propounded to Defendant on or 
About December 27, 1965 


For answer to the interrogatories propounded on or 
about December 27, 1965, defendant says: 


Answer to Interrogatories 1. (a), (b) and (¢): 


1. Plaintiffs Kingdon Gould, Jr., and D. F. Antonelli, Jr. 
have attempted to have the defendant’s Urban Renewal 
Project legislated out of existence and to that end employed 
as lobbyists, Phinney, Hallman and Pulley and Robert A. 
Hall, 617 First National Bank Building, Dallas, Texas, and 
caused them to register as such, on their behalf, in the office 
of the Clerk of the United States House of Representatives 
on or about March 4, 1964. 


2. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr. 
have attempted to have the defendant’s Urban Renewal 
Project litigated out of existence and to that end employed 
the law firms of Williams, Wadden & Stein, Esquires, and 


Arent, Fox, Kintner, Plotkin & Kahn, Esquires, and caused 
them to file on behalf of the plaintiffs against the defendant 
and others, Civil Action No. 2275-64 in this Court, in which 
they sought, among other relief, to have this Court declare 
the Columbia Plaza Urban Renewal Project invalid and 
without foundation in law and sought to have this defend- 
ant enjoined from carrying out any of the provisions of the 
project plan, and sought to have the District of Columbia, 
its agencies, agents, and employees, enjoined from issuing 
any licenses or permits for the construction or operation 
of the Columbia Plaza Urban Renewal Project, and sought 
to have the District of Columbia Redevelopment Land 
Agency directed to reconvey to the plaintiffs and others 
the property involved which formerly had been owned but 
sold and conveyed by them to the District of Columbia 
Kedevelopment Land Agency. As shown by the record in 
Civil Action No. 2275-64 a summary judgment was granted 
and entered of record in favor of defendant Columbia Plaza 
Corporation and the action was dismissed as to the remain- 
ing defendants. 
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3. Plaintiffs failed to cooperate with the defendants dur- 
ing hearings of Sub-committee No. 4 of the United States 
House of Representatives Committee on the District of 
Columbia which hearings had for their purpose, among 
others, termination of the Columbia Plaza Urban Renewal 
Project and restoration of all the land involved therein to 
the former owners, including the plaintiffs. 


4, On or about December 13, 1963 the plaintiff D. F. 
Antonelli, Jr. wrote a letter to Mr. Frank Luchs, then Presi- 
dent of the defendant corporation in which he tendered his 
resignation, effective immediately, as Vice President and 
Director of Columbia Plaza Corporation and criticized the 
conduct of Columbia Plaza Corporation’s affairs, and 
caused copies of said letter to be mailed to Honorable John 
Dowdy, Chairman of the above mentioned Sub-committee 
No. 4, Mr. Haydon Garber, General Counsel of the above 
named Sub-committee No. 4, Mr. Neville Miller, Chairman 
of the Board of the District of Columbia Redevelopment 
Land Agency, Mr. Phil Doyle, Executive Director of the 
District of Columbia Redevelopment Land Agency, Mr. 
George Reiseling, General Counsel of the District of Colum- 
bia Redevelopment Land Ageney and Mr. John McShain. 


5. On or about June 16, 1965 the plaintiffs Kingdon 
Gould, Jr. and D. F. Antonelli, Jr. caused one of their at- 
torneys, Raymond W. Bergan, Esquire, to write a letter 
to the Federal Housing Administration and to send copies 
thereof to the District of Columbia Redevelopment Land 
Agency and Housing and Home Finance Administration. 


6. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr., 
as directors and stockholders of the defendant corporation, 
used obstructionist tactics in meetings of the stockholders 
and meetings of the Board of Directors of the defendant 
corporation. 


7. Plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr., 
interfered with defendant’s obtaining of building permits 
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for the project, financing and certification of title by title 

companies of the land involv ed and title insurance thereon. 


S. The plaintitfs* Amended Contract of October 3, 1961 
with the defendant required them to cooperate in every 
respect to the end that the defendant Columbia Plaza Cor- 
poration should be designated as a redeveloper of the Co- 
lumbia Plaza Urban Renewal Project but none of them has 
done so. 


. The plaintiffs were required by the Stockholders 
Spreement of October 3, 1961, between them and the other 
stockholders of the defendant Columbia Plaza Corporation 
to use their best efforts to cause Columbia Plaza Corpora- 
tion to be and to continue to be operating in good faith 
as redeveloper of the Columbia Plaza Urban Renewal Proj- 
ect but none of the plaintiffs has done so. 


10. The plaintiff D. F. Antonelli, Jr., as an officer, direc- 
tor and stockholder, was under a duty to work for and 
advance the best interests of the defendant Columbia Plaza 
Corporation but he failed to do so and attempted to pro- 
mote and advance the personal interests of the plaintiffs 
when they were in conflict with the interests of the defend- 
ant Columbia Plaza Corporation. 


11. The plaintiff Kingdon Gould, Jr., as a director and 
stockholder of the defendant Columbia Plaza Corporation, 
failed to perform his duty to work for and advance the 
best interests of the defendant Columbia Plaza Corporation 
and attempted to promote and advance the personal in- 
terests of the plaintiffs when they were in conflict with the 
interests of the defendant Columbia Plaza Corporation. 


12. The plaintiffs filed this action. 


3. The plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, 
ce have interfered with the Columbia Plaza Urban Re- 
newal Project in other respects and with the affairs of Co- 
lumbia Plaza Corporation as will be shown by and reason- 


73 


ably inferred from all the facts and circumstances that will 
be shown by the evidence at the trial of this case. 


Answer to Interrogatory 1. (d): The witnesses known 
to the defendant for the plaintiffs’ actions specified in re- 
sponse to Interrogatory 1. (a) are listed in the defend- 
ant’s witness list filed simultaneously with these answers. 


Answer to Interrogatory 2. (a) and (b): The defendant 
relies on the agreement marked at pretrial as plaintiffs’ 
Exhibit No. 8. 

CotumBia Puaza CoRPoraTion 


By: /s/ Doxaup A. Hurst 
Donald A. Hurst 
Secretary and Treasurer 


District or COLUMBIA, SS: 


Donald A. Hurst, being first duly sworn, on oath says 
that he has read the foregoing Answers, by him subscribed 
on behalf of Columbia Plaza Corporation as the Secretary 
and Treasurer thereof, and known the contents thereof, and 
that he verily believes the same to be true. 


/s/ Doxatp A. Hursr 

Donald A. Hurst, 
Secretary and Treasurer of 
Columbia Plaza Corporation 


Subscribed and sworn to before me this day of 
January, 1966. 


Notary Public in and for the 
District of Columbia 


My Commission Expires: ............ 
Hruanp, Mack & Hogan 


By: /s/ Artuur J. Hmianp 
Arthur J. Hilland 
Attorneys for Defendant 
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Addendum to Order 
April 21, 1966 


This order supplements the pretrial order of November 
10, 1965, bringing the undisputed facts and contentions of 
the parties up to date. 


-PPLEMENTAL UNDISPUTED Facts: 


On February 2. 1966, by special warranty deed of con- 
verance from the District of Columbia Redevelopment Land 
Ageney to Columbia Plaza Corporation, the defendant ac- 
quired the fee simple title to all the land involved in the 
Columbia Plaza Urban Renewal Project Area and in Count 
I and Count II of the complaint in the above entitled action. 


PiarstirFs’ contentions are amended as follows: 


Inasmuch as the land in question has been purchased by 
Columbia Plaza Corporation from the District of Columbia 
Redevelopment Land Agency, Counts J and II of P’s com- 
plaint become moot, and pages 7 and the first paragraph of 
page $ with respect to P’s claims under Counts I and II 
are stricken, except insofar as they may be referred back 
to by the recital of P’s contentions as to the remaining 
counts of the complaint. 


The recital of D’s answer to Counts I and II insofar as it 
relates to those specific counts is also stricken. 


—— 


As to the amendments to the counterclaim permitted by 
order of December 7, 1965: 


Derexpast CotemBia Piaza CorPoRATION makes the fol- 
lowing additional claims under its counterclaim: 


Cocst I: 


Amended to include requested amendments reflected at 
pages 14 and 15 of original pretrial order, namely inclusion 
of allegation that alleged acts were “contrary to and in- 
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consistent with D’s civil rights and interests’’, and were 
done ‘‘wilfully, knowingly, wantonly and maliciously’’, and 
to ask $1,000,000 punitive damages. 


Count VII (new): 
As set forth at page 20 of original pretrial order. 


Puarntirrs’ ANSWER To AMENDMENTS 
To CouNTERCLAIM: 


As to the amended Count I, in addition to the defenses 
at p. 21 of orig. order, plaintiffs deny that the alleged acts 
were done wilfully, knowingly, wantonly and maliciously or 
were contrary to and inconsistent with D’s civil rights and 
interests, and deny that D is entitled to punitive damages 
under any circumstances. 


In further defense as to the amended counterclaim I. Ps 
assert that the said count fails to state a claim against them 
upon which relief can be granted in that the agreement to 
cooperate to the end that defendant be designated rede- 
veloper of the Columbia Plaza Urban Renewal Project was 
included in the stockholders’ agreement to which D Colum- 
bia Plaza Corporation was not a party, and the only recital 
with respect to cooperation by Ps which was contained in 
the October 3, 1961 agreement between them and D Colum- 
bia Plaza Corporation was a recital in the ‘‘Whereas’’ 
clauses of said agreement and not a covenant therein. 


Plaintiffs raise the further defenses that prior to any 
alleged breach by Ps of either the stockholders’ agreement 
of October 3, 1961, or the amended agreement of October 
3, 1961 of plaintiff and defendant, defendant, and others 
acting in concert with defendant, had materially breached 
said agreement by transforming the agreement between 
Columbia Plaza Corporation and the Redevelopment Land 
Agency from a purchase arrangement into a lease ar- 
rangement. 


As to the new Counterclaim VII, Ps admit the receipt of 
200 shares of common stock of D corporation in lieu of the 
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note which was surrendered to defendant, but deny that 
said note was to be applied to the purchase price at the 
time of the settlement of the proposed sale of the land by 
Ps to D, and deny that said 200 shares were issued to Ps 
without consideration. 


Ps make the further defenses to Count Vil: 


Recovery thereunder is barred by the statute of limita- 
tions and/or laches. 

Ds claim under Count VII is barred by the principles 
of accord and satisfaction, namely, by virtue of 
agreements between the parties subsequent to July 
7, 1960 (references to specific dates of agreements 
to be furnished; see STIPULATIONS). 


Ps therefore deny that D is entitled to any recovery un- 
der Count VII of the counterclaim. 
ScppLemENTAL STIPULATIONS: 


Additional Uspispurep Facts recited at page 1 of this 
addendum. 


Counts I and II of the complaint are moot. 


Counsel for Ps will furnish the dates of the agreements 
referred to in defense of Counterclaim VII (as accord and 
satisfaction) on or before May 2, 1966 to the Pretrial Ex- 
aminer for insertion herein and to counsel for defendant. 


If such agreements have not already been presented for 
identification, they will be exhibited to counsel for defend- 
ant for possible stipulation and counsel will return to the 
Pretrial Examiner for inclusion of some reference thereto 
in this addendum. 


Counsel state that no additional witnesses are known to 
them by virtue of the amendments to the counterclaim. 

In his further pretrial statement, counsel for Ps re- 
quested permission to serve further interrogatories prior 
to trial to seek further specific information in respect of 
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answers 3, 6, 7, 13 of D filed herein on January 20, 1966 
to interrogatories propounded to D on or about December 
27, 1965. 


In view of the fact that motions concerning interroga- 
tories are now referred to the Pretrial Examiner under 
Rule 9 of this Court, the Examiner treated P’s request to 
file further interrogatories as a motion to compe] better 
answers to the enumerated interrogatories and determined: 


Further answer to Interrogatories No. 3 and 6 should 
be denied. 


As to Interrogatory No. 7, the Examiner directed counsel 
for D to inform counsel for Ps on or before May 9, 1966, 
whether D contends Ps Gould and Antonelli interfered with 
D’s obtaining of building permits for the project, financing 
and certification of title, and title insurance in any other 
respects than stated in the other answers to interrogatories, 


and if so, how. 


As to Interrogatory 13, counsel for D stated that the 
‘other respects”? in which D contends Ps Gould and An- 
tonelli interfered with the Columbia Plaza Urban Renewal 
Project and the affairs of Columbia Plaza Corporation are 
such acts as may be shown by the evidence adduced with 
respect to the specific acts alleged in the other answers to 
interrogatories, plus any additional acts as may be brought 
out on examination of Ps Gould and Antonelli at the trial, 
the nature of which are now unknown to counsel for D and 
the defendant. On such representation, the Examiner de- 
nied further answer to Interrogatory No. 13. 


Tria, ATTORNEYS: 
Raymonp Beraan 
Counsel for Plaintiffs 


Artuur J. Himuanp 
Counsel for Defendant 


i) 


LAW OFFICES 
WILLIAMS & WADDEN 
1000 HILL BUILDING 

wasunctoy, p. c. 20006 


METROPOLITAN S-6565 


May 2, 1966 
Miss Elizabeth Bunten 
Assistant Pre-Trial Examiner, 
United States District Court 
for the District of Columbia 
United States Court House 
Washington, D.C. 20001 


Re: Gould v. Columbia Plaza Corporation, 
Civil Action No. 575-64 


Dear Miss Bunten: 


Following the Supplemental Pre-Trial in the above-cap- 
tioned case on April 2, 1966, counsel for the plaintiffs was to 
identify for you, and for inclusion in the Addendum to the 
Pre-Trial Order, the agreement or agreements to which we 
had reference in the Fourth Defense to the defendant’s 
Supplemental Counterclaim VIL. 


Please be advised that the agreements primatily relied 
upon in that defense are the contract of March 2, 1961 and 
the Amended Agreement of October 3, 1961, previously 
marked as Plaintiffs’ Pre-Trial Exhibits No. 2 and 3. 


Respectfully, 


Rayrmonp W. BERGAN 
Raymond W. Bergan 


ce: Arthur J. Hilland, Esquire 
John J. Sexton, Esquire 
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Motion for Judgment Notwithstanding Findings and Conclu- 
sions, for a New Trial, or for Amendment of Findings, 
Each in the Alternative 


Come now the plaintiffs, Kingdon Gould, Jr. and D. F. 
Antonelli, and move this Court for judgment on Counts II 
and IV of the Counterclaim, notwithstanding the entry of 
findings and conclusions to the contrary, or for a new trial, 
each in the alternative. As yet another alternative, the 
plaintiffs move that the findings with respect to Count IV 
of the Counterclaim be amended as further particularized 
herein so as to give credit for certain payments already 
made. 


As grounds for this motion, all as is more fully set forth 
in the memorandum annexed hereto and made a part hereof, 
the plaintiffs state: 


1. With respect to Count II, the Court erroneously failed 
to give any weight to the contemporaneous interpretation 


of the parties of the parking contracts in question; such 
contemporaneous construction requires that judgment be 
entered for the plaintiffs on Count II of the Counterclaim, 
as a matter of law; and 


2. With respect to Count IV, the Court (a) utilized an 
erroneous quantum meruit basis for determining the fair 
rental value for 200,352 square feet of land for parking 
purposes between March 1, 1964 and January 25, 1966, and 
(b) failed to consider Plaintiffs’ Exhibit 20 which showed 
that rental payments ran from the 15th day of one month 
to the 15th day of the succeeding month; thereby indicating 
tender of rent through January 15, 1965. The only por- 
tion not paid, therefore, at whatever rate utilized, is that 
period from January 16th to January 27, 1965, not, as the 
Court held, the entire month of January. 


Wuererore, plaintiffs pray that the Court award judg- 
ment for them on Count II of the Counterclaim and recon- 
sider with respect to Count IV of the Counterclaim and 
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recompute the liability thereon or, in the alternative, grant 
a new trial with respect to both Counterclaims II and IV. 


Wauuums & ConNoLiy 
By: Rarmonp W. BERGAN 
Raymond W. Bergan 


1000 Hill Building 
Washington, D.C. 20006 


Arent, Fox, KrstNer, PLOTKIN 
& Kaun. 
By: Jon J. Sexton 
1000 Bar Building 
Washington, D.C. 20006 
Counsel for Plaintiffs 


Plaintiff's Reply Memorandum and Objections to Form of 
Judgment 

The plaintiffs, having fully set forth their position in a 
memorandum filed in this Court on May 2, 1967, offer noth- 
ing further in the light of the defendant’s opposing memo- 
randum filed on May 12, 1967. The plaintiffs, however, do 
object to the form of judgment submitted by the defendant, 
particularly in that the proposed judgment, with respect to 
Counts Il and IV of the Counterclaim reflects the imposition 
of costs against the plaintiffs. 

The taxation of costs in this Court is governed by 28 
U.S.C. £1920, Rule 54(d), F.R.C.P., and by Rule 26 of the 
General Rules of this Court. The Court has broad disere- 
tion in the award of costs. Rule 54(d), F.R.C.P., provides 
in pertinent part: 

“Except when express provision therefore is made 
either in a statute of the United States or in these rules, 
costs shall be allowed as of course to the prevailing 
party unless the court otherwise directs; ...?? (Km- 
phasis supplied) 
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Thus, in a normal civil action the Court may in its desere- 
tion withhold the taxation of costs. In actions sounding in 
equity, the Court has complete discretion whether to tax 
costs and, if so, against whom they should be taxed. 15 
D.C.C.E. 701, 14; Cahill v. Bryan, 87 U.S. App. D.C. 271, 
273, 184 F. 2d 277, 279 (1950). In Adlung v. Gotthardt, 103 
US. 195, 196, 257 F. 2d 199, 200 (1958), the Court of Appeals 
for this Circuit held that ‘‘[T]he assessment of costs is, in 
part, a matter grounded by statute; in part by usage.’’ The 
‘‘usage’’ in this Circuit is best illustrated by Brown v. Mac- 
Farland, 22 App. D.C. 412, 414 (1903) : 


“In courts of equity, an allowance of costs has always 
been discretionary with the courts as part of the gen- 
eral remedy which they administer. They generally 
follow the rule of the common law, and allow costs to 
successful litigants as part of the decree in their favor; 
but in many cases costs are required to be paid out of 
some fund; or they are apportioned between the parties, 
or each party is required to pay his own costs, or some- 
times even the successful party is required to pay 
them.’’ 


Illustrative of the latter is Ruby Lee Minar, Inc. v. Ham- 
mett, 60 App. D.C. 241, 53 F. 2d 149 (1931), in which costs 
were awarded to the losing party. 


It is, in fact, difficult to tell in this case which party won 
and which party lost. The original complaint contained 
four counts, the first two of which were rendered moot by 
actions of the defendant corporation in doing voluntarily 
that which the complaint sought to have it compelled to do. 
The remaining two counts of the complaint were dismissed 
voluntarily prior to trial. The Counterclaim contained 
seven counts of which Counts III and VI and a portion of 
Count I were dismissed voluntarily by the defendant either 
before or during the presentation of its case. The case 
procecded to trial on four counts and a portion of Count I. 
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If one were to judge which party prevailed on the counts 
which actually were tried, the plaintiffs prevailed on three 
counts and lost on only two. In terms of the amount of 
money sought in the three counts on which the plaintiffs 
prevailed, that amount was far in excess of the amount 
sought, and even further in excess of the amount acquired, 
by the defendant on the two counts on which it prevailed. 
We make no point of this other than as illustrative of the 
fact that it is difficult indeed to determine the prevailing 
party. In a case of somewhat similar result, Steel Const. 
Co. v. Louisiana Highway Commission, 60 F. Supp. 183, 
193 (E.D. La.) (1945), the Court wrote: 


“‘T think nine-tenths of this record is fairly attributable 
to matters in which the plaintiff has been unsuccessful, 
and that the costs should be apportioned on the basis 
of ninety percent against the plaintiff and ten percent 
against the defendant.”’ 


We do not seek any such precise mathematical apportion- 
ment. The plaintiffs simply suggest that in a case of this 
type this Court has, and should exercise its, discretion to 
require each party to bear his own costs, bearing in mind 
the Chambers Opinion of Mr. Justice Frankfurter, in 
English v. Cunningham, 4 L.ed. 2d 42, 45 (1959), that— 


‘*4 Court should be the most sensitive of fiduciaries. 
In sanctioning fees and other expenditures it will be 
guided by frugality and not generosity.”’ 


Wuuums & Connouiy 


By: Raymoxp W. Bercan 
Raymond W. Bergan 
1000 Hill Building 
Washington, D. C. 20006 
Counsel for Plaintiffs 
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Order Amending Finding of Fact and Conclusion of Law and 
Denying Plaintiffs’ Motion for Judgment Notwithstanding 
Findings and Conclusions, For a New Trial, or For Amend- 
ment of Findings, Each in the Alternative 


This action came on to be heard upon the plaintiffs’ 
motion for judgment notwithstanding the findings of fact 
and conclusions of law, for a new trial, or for amendment 
of the findings of facts, each in the alternative, and there- 
upon, upon consideration thereof, it is, by the Court, this 
6th day of June, 1967, adjudged as follows: 


1. That Finding of Fact numbered ‘‘61.’’ be, and the 
same hereby is, stricken, and the following is substituted 
therefor: 


61. The Court finds the following figures: 


Rent March 1, 1964 to December 31, 1964 at 
$14,950.14 per month $149,501.40 


Rent Jan. 1, 1965 to Jan. 27,1965 ............ 13,455.12 


Tora, Rent Dvr March 1, 1964, to Jan. 27, 
$162,956.52 


Rent Pam Mar. 1, 1964 to Jan. 27, 1965 ...... 66,614.00 
Batance Rent Dve March 1, 1964 to Jan. 27, 
$ 96,342.52 


\% Net operating profit from 3/1/64 to 1/27/65 

due defendant: 3465.26.25 5.0 2acisecwiere oe aters 246.02 
\Y% Net operating profit paid by plaintiffs to 

defendant during same period $ 


Overpayment by plaintiffs to defendant on 
net operating profit for period 3/1/64 to 

$ 32,557.76 

Rent due 3/1/64 to 1/27/65 2.2.2... 0.0.2 eee 96,342.52 
Less overpayment % net profit 3/1/64 to 
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From the foregoing the Court concludes that the defend- 
ant, Columbia Plaza Corporation, is entitled to judgment 
against the plaintiffs, Kingdon Gould, Jr. and D. F. 
Antonelli, Jr., in the sum of $63,784.76, with interest thereon 
from January 27, 1965 and all costs accrued from March 
1, 1966. 


2 That Conclusion of Law numbered ‘‘5.”’ be, and the 
same hereby is, stricken, and the following is substituted 
therefor: 


5. Cocsterctarm IV. Defendant is entitled to recover 
from plaintiffs, Kingdon Gould, Jr. and D. F. Antonelli, Jr., 
the sum of $63,784.76, with interest thereon from January 
27, 1965, and all costs acerued from March 1, 1966. 


3. That the plaintiffs’ motion for judgment notwith- 
standing the findings of fact and conclusions of law or 
for a new trial be, and the same hereby is, denied. 


Gerorce L. Hak, Jz. 
Judge 


Judgment 
This action came on to be heard, and thereupon, upon 
consideration thereof, it is, by the Court, this 6th day of 
June, 1967, adjudged as follows: 
1. That the plaintiffs recover nothing of or from the 
defendant on their complaint, or on any count thereof. 


2. That the defendant recover nothing of or from the 
plaintiffs, or any of them, on its Counterclaims I, UI, V, 
VI and VU, or on any of them. 
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3. That the defendant recover of and from the plaintiffs, 
D. F. Antonelli, Jr. and Kingdon Gould, Jr., the total sum 
of $77,601.49, with interest at the rate of 6 per cent per 
annum from June 30, 1962 on $824.24, from September 30, 
1962 on $1,375.23, from December 31, 1962 on $2,275.21, 
from March 31, 1963 on $1,902.55, from June 30, 1963 on 
$1,906.24, from September 30, 1963 on $1,865.07, from 
December 31, 1963 on $2,177.69, and from February 28, 
1964 on $1,490.50, and from January 27, 1965 on $63,784.76, 
and all costs accrued from March 1, 1966. 


Grorce L. Hast, Jz. 
Judge 


Notice of Appeal 


Notice is hereby given this 5th day of July, 1967, that 
the plaintiffs, Kingdon Gould, Jr. and D. F. Antonelli, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 6th day of June, 1967, in favor of defendant 
Columbia Plaza Corporation against said plaintiffs; that 
is to say, from Paragraph 3 of said judgment which pro- 
vides that the defendant recover from plaintiffs the sum 
of $77,601.49, with interest, as specified in the judgment on 
Counts II and IV of the Counterclaim. 


Rarmonp W. Bercan 
Raymond W. Bergan 
1000 Hill Building 
Washington, D. C. 20006 
Counsel for Plaintiffs 
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Notice of Appeal 


Notice is hereby given this — day of June, 1967, that 
the defendant, Columbia Plaza Corporation, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
6th day of June, 1967 in favor of the plaintiffs, Kingdon 
Gould. Jr. et al. against said Columbia Plaza Corpora- 
tion: that is to say, from Paragraph 2 of said judgment 
which provides that the defendant recover nothing of or 
from the plaintiffs, or any of them, on its Counterclaims 
J. V, and VU, or any of them. 


/s/ Antutr J. Hianp 
Arthur J. Hilland 
Attorney for Defendant 
921 Cafritz Building 
1625 I Street, N.W. 
Washington, D. C. 20006 
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Unitrep States District Court 
For THE District or CoLUMBIA 


Civil Action No. 575-64 
Krxepon Govt, Jr. et al., Plaintiffs, 
vs. 

Cotumpra Piaza Corporation, Defendant. 


Washington, D. C. 
Monday 
April 10, 1967 


The above-styled cause came on for hearing before Tue 
Honoraste Grorce L. Hart, Jr., United States District 
Judge, at 10:00 o’clock a.m. 


APPEARANCES : 
On behalf of the Plaintiffs: 
Raymonp W. Berean, Esq. 
Joun J. Sexton, Esq. 
On behalf of the Defendants: 
Arruur J. Hitianp, Esq. 
James E. Hoaay, Esq. 


TRANSCRIPT OF PROCEEDINGS 


(Afternoon Session.) 


The Court: All right, Mr. Hilland. 

Mr. Hilland: Your Honor, at this time I wish to offer 
in evidence portions of the depositions of the plaintiffs, 
Kingdon Gould, Jr, and D. F. Antonelli, Jr., relating 
to counterclaim No. 1. 

I don’t know how Your Honor prefers to have depositions 
presented. 

The Court: Well, normally I prefer to have them read 
from the stand where you have a jury, but it is kind of 


NN 


silly if there is just a Judge. Tam perfectly competent to 
read them. 

What is the date of these depositions? Maybe I can find 
them. 

Mr. Hilland: April 10, 1964. I think there are two volumes. 
One is a little thicker than the other. 

The Court: April 10, 1964. The first one I find is Salkeld. 

Mr. Hilland: This one is marked Kingdon Gould, Jr. 

and D. F. Antonelli, Jr. 
3 The Court: Here they are. 
Now. how much of them do you want to offer, all 
of them? 

Mr. Hilland: No, Your Honor. 

From the beginning on page 6, line 2, through the last 
line of that page. 

The Court: Yes. What else? 

Mr. Hilland: Do you wish to have me give the Court 
time? 

The Court: What I am trying to do is find out how much 
you want me to read. If it is an awful lot, then I will ad- 
journ until tomorrow and read them. If it is just a little 
bit, I will read them right now. 

Mr. Hilland: I would say it is a substantial amount. 

The Court: Give me what you want, and we will de- 
termine then what we will do. 

Mr. Hilland: Beginning page 14, line 2, through line 17. 
Ends with the word Yes, on page 14. 

The Court: All right. 

Mr. Hilland: Begin page 17, line 5. 

The Court: Have you got some markers down there? 

Page markers. All right. What else. 
Mr. Hilland: Begin page 17, line 5, through line 16 
on the same page. 

The Court: Mr. Luchs was in attendance, is that the 
end of it? 

Mr. Hilland: Yes, Your Honor. 

The Court: All right. 
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Mr. Hilland: Begin page 20, line 10, and end at line 12 
on the same page. In other words, one question and one 
answer. 

The Court: All right. 

Mr. Hilland: Page 61, line 20. 

The Court: That reads how? 

Mr. Hilland: Now, Mr. Antonelli. Line 20, on page 61. 

The Court: All right. To where? 

Mr. Hilland: Through line 2, on page 62. 

The Court: <All right. 

Mr. Hilland: Page 91, line 3, through line 10 on page 91, 
same page. 

The Court: That’s No, I didn’t think that is right? 

Mr. Hilland: No, it begins with the 3rd line, Mr. Gould. 

The Court: I know, but what is the 10? 
Mr. Hilland: 10 is with them. 
The Court: All right. Next? 

Mr. Hilland: Page 93, line 1, through line 20, ends with 
the words, various occasions. 

The Court: All right. 

Mr. Hilland: Your Honor, may I go back to page 3? I 
see I missed something there. 

The Court: Yes, sure. 

Mr. Hilland: Page 3, line 8, through line 10, on page 4. 

The Court: What is that, he is? 

Mr. Hilland: Yes, sir. 

The Court: All right. 

Mr. Hilland: Page 96, line 10, begins, Are vou familiar? 

The Court: Yes, : 

Mr. Hilland: Through line 8 on page 97. It ends with 
Mayflower Hotel. 

The Court: All right. 

Mr. Hilland: Page 95, line 15, begins Was Mr. Antonelli 
present? 

Mr. Bergan: Line what, Mr. Hilland? 

Mr. Hilland: Line 15, and go through line 20 of 
Page 98. Ends with the word Yes. 
The Court: All right. 
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Mr. Hilland: Page 99, line 5, in the so-called Horton Bill. 

The Court: Yes. 

Mr. Hilland: End line 20, with the word Yes, on the same 
page. 

The Court: Is that after Phinney? 

Mr. Hilland: That is after Hall. 

Mr. Hilland: The next one is 105, begin line 13, about the 
middle of the page, have they been. 

The Court: Yes. 

Mr. Hilland: Through line 6 on page 107, which ends 
with the word Antonelli. 

The Court: That would be myself and Antonelli? 

Mr. Hilland: Yes, sir. 

The Court: All right. 

Mr. Hilland: Same page, line 18, if General Phinney. 

The Court: Yes. 

Mr. Hilland: End line 4, page 108, with the first sentence 
in that, I would say yes. 

The Court: That is about 90 per cent of it I would 

say yes. 
Mr. Hilland: Yes, sir. 
The Court: Well, I will read the whole answer. 

Mr. Hilland: I have no objection, but I don’t think it 
relates to anything important. 

The Court: All right. 

Mr. Hilland: The next page is 113, line 17, about three 
quarters down, Would you tell us. 

The Court: Yes. 

Mr. Hilland: Through line 16 on page 114, ends with 
the words And I are working towards. 

The Court: All right. 

Mr. Hilland: Page 114, line 22, thast’ the last question. 
Through line 3 on page 116. It ends with the word attorney. 

The Court: Yes. 

Mr. Hilland: We begin on the same page, line 18, with 
the words At the time. 

The Court: All right. 
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Mr. Hilland: Through line 13, on page 118. 

The Court: ends with what, Letter of resignation? 

Mr. Hilland: The answer actually to it is No, would you 
like to ask why Mr. Antonelli sent it? 

The Court: All right. 
8 Mr. Hilland: Then the next one is 128, line 21, 
which is the last question on the page. Through line 
6, on Page 129, it ends with the words Something like that. 

Page 130, line 3 with the words, Have you had. 

The Court: Yes. 

Mr. Hilland: Ends on the same page, line 13, it’s a little 
more than mid-way, with the words Given you. 

The Court: All right. 

Mr. Hilland: And then we go to Mr. Antonelli's deposition 
on 132, line 12. Will you please state, it begins. Right after 
I started interrogating, Would you please state your name 
and address? 

The Court: All right. 

Mr. Hilland: Through page 133, line 7. 

The Court: To list them. 

Mr. Hilland: To list them; yes, sir. 

The Court: All right. 

Mr. Hilland: 183. 

The Court: We made progress that time. 

Mr. Hilland: Yes, sir. Line 1 through line 2, one ques- 
tion, one answer. 

The Court: All right. 

Mr. Hilland: Same page, line 11, begins Have you re- 

tained? 
The Court: Yes. 
Mr. Hilland: Ends with the answer, Yes. 

Then to page 190, line 2, and to 191, line 10, middle of 
the page, That is true. 

The Court: Wait a minute. All right. 

Mr. Hilland: 192, line 17, about three-quarters down 
the page. 

The Court: What does it say? 
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Mr. Hilland: I show you Defendant's Exhibit No. S, which 
is Mr. Antonelli’s letter of resignation. 

The Court: Yes. 

Mr. Hilland: And end page 197, line 15, with the word 
Yes. 

The Court: As of this moment, yes? 

Mr. Hilland: Yes. 

Page 212, begin line 15 with the words In other words. 

The Court: Yes. 

Mr. Hilland: End the same page, line 21, with the words 
That is correct. 

The Court: All right. 

Mr. Hilland: Page 213, line 3, with the word Well. 

Line 14, same page, I approve of it. 
10 The Court: I approved of it? 
Mr. Hilland: I approved of it, yes. 

That is all at this time in connection with counterclaim 
No. 1, that is all of the deposition I wish to read. I may 
use some of it for other counterclaims. 

The Court: Now, Mr. Bergan, while I am reading that, 
is there something you want me to read in it? 

Mr. Bergan: I guess not, Judge. I don’t have any ob- 
jection if you read the whole deposition, but I haven’t 
got any specific question and answer to point out to you 
with reference to this. 

The Court: Well, I will admit those parts requested. 


203 +Proceedings 
The Court: Mr. Hilland? 
Mr. Hilland: Mr. Tillinghast, please. 


Thereupon, 


Charles Frederick William Tillinghast 


was called as a witness on behalf of the Defendant, was 
duly sworn, and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your full name and address. 
A. Charles Frederick William Tillinghast, Queenstown, 
Maryland. 

Q. What is your age? A. Sixty-two. 

Q. What is your occupation? A. Civil engineer. 

The Court: Mr. Tillinghast, would you please spell your 
last name. 

The Witness: T-i-]-l-i-n-g-h-a-s-t, 


By Mr. Hilland: 


Q. Are you a graduate civil engineer? <A. Graduate of 
Lehigh University. 
204 Q. What year? <A. 1930. 
Q. Where are you employed? A. John MecShain, 
Incorporated. 

Q. For how long have you been so employed? <A. I 
believe it would be about 29 vears. 

Q. In what capacity? A. As engineer. 

Q. Did you have anything to do—have you had any- 
thing to do with the construction of the project known as 
Columbia Plaza? A. I was the engineer-superintendent 
that started the job. 

Q. On what date did vou begin? A. That construction 
began on Thursday, January 28th, 1965. 
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The Court: Wait a minute. Is Columbia Plaza that group 
of buildings we have been talking about? 

Mr. Hilland: Yes, they are. 

The Court: All right. 


By Mr. Hilland: 


Q. Will you state the location of the Columbia project? 
A. Yes. It is bounded by Virginia Avenue, well, actually, 
it is on the corner of Virginia Avenue and 23rd, North- 

west. 
205 Q. How many buildings are under construction 
now? A. There are five buildings under construe- 
tion now. 

Q. In what stages are they of construction? A. Well, 
they are under roof and in the process of being finished 
now. 

The Court: There is one of them right by the freeway 
that has just been started, hasn’t it? 

The Witness: That is the one—the last one that was,— 
well, it was the latest one started. 

The Court: Well, it isn’t under roof yet, is it? 

The Witness: No, that’s not under roof, not that one. 


By Mr. Hilland: 


Q. Mr. Tillinghast, what is the date of the application 
of Columbia Plaza Corporation for a building permit for 
the Columbia Plaza Urban Renewal project? A. Well, the 
filing was done on August 25th, 1964. The filing for applica- 
tion, August 25th, 1964. 

Mr. Hilland: May J have this marked and this marked? 

The Deputy Clerk: Defendant’s Exhibits 60 and 61 
marked for identification. 


(Whereupon, Defendant’s Exhibits 60 and 61 were marked 
for identification.) 


206 By Mr. Hilland: 


Q. Tillinghast, I hand you what has been marked 
as Defendant’s Exhibit No. 60 for identification and ask 
you whether you can identify that? A. Yes, I can. 

Q. What is it? A. This is the filing application, the 
filing application. 

Q. Is that the receipt for it? A. This is the receipt, ves. 

Q. And can you identify what has been marked for 
identification as Defendant’s Exhibit No. 612 A. This is 
the filing permit, the issuing of the filing permit. You want 
the date? 

Q. Yes. <A. January 26, ’65. 

Q. And what was the date of the application? A. The 
date of the application was August 25th, ’64. 

Mr. Hilland: I offer these in evidence, Your Honor. 

The Court: Do you have any objection? 

Mr. Bergen: I have no objection. 

The Court: They will be admitted without objection. 

The Deputy Clerk: Defendant’s Exhibits No. 60 and 
207 61 received into evidence. 

The Court: May I see them, Mr. Hilland? 

Mr. Hilland: Your witness. That is all. 

Mr. Bergen: May I see them, Your Honor, when you 
are finished with them? 

The Court: Yes. Just a second. 


(Pause.) 
Cross-examination 


By Mr. Bergen: 


Q. Mr. Tillinghast, did you file this application your- 
self? I don’t mean did you physically carry it down. A. 
No, I physically did not, but I received them on the job 
and posted them in the construction office. 

Q. Now, what does this permit, I will hand these back 
to you, what does this permit you to do? A. This permits 
us to start construction. 
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Q. Is that the eomplete building permit? In other words, 
ean you go ahead and complete the entire building? A. Yes. 

Q. Had you previously fled, or do you require—— 

The Court: Well, wait a minute. 

Complete building, by that do you mean all five build- 

ings? 
208 Mr. Bergen: Yes. 
The Court: Would that permit you to build all 

five buildings? 

The Witness: Yes, as far as I understand, this covers 
the entire area. 

The Court: All right. 


By Mr. Bergen: 


Q. Did you have an excavation permit?) A. We may 
have had an excavation permit. 

Q. Do you know whether one is required in the District 
of Columbia? A. Well, sometime they issue one pre- 
vious to the building permit. 

Q. Have you had previous experience with construction 
in the District of Columbia, Mr. Tillinghast? A. Yes. 

Q. Is it not a fact that in the District of Columbia on 
occasion partial permits are issued? For example, permit 
for excavation, then a permit to drive pile? A. Yes, that 
is $0. 

Q. Prior to the time the final permit is issued? A. Yes. 

Q. Do you know whether one was applied for in 
2999 thiscase? A. Well, I’m not sure, it could have been, 
there could have been one. 

Q. In your experience, Mr. Tillinghast, what does the 
District of Columbia Department of Licenses do between 
the time that an application for a permit is filed and the 
time that such a permit is issued? Do you know what 
steps take place within the Government of the District 
of Columbia? A. Well, the drawings are filed, all the 
drawings are filed, and they are supposedly examined by 
the District Government. 
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Q. And does this examination—— 

The Court: Do you think they aren’t? 

The Witness: Well, recently—I will say this: That I 
believe that a lot of the burden of the mathematical review 
is taken over by the designing engineer with his authorized 
staff that’s given him by the District of Columbia. And 
J think a lot of that has been eliminated from the District 
office. 


By Mr. Bergen: 


Q. Do you recall what the practice was in 1964? A. I 
believe it was the same as that. 

Q. In any event, somebody reviewed the plans? 
210 +A. Oh, yes, yes. 

Q. And they review the plans from mechanical 
and structural and electrical—— A. Well, they are put 
in the office for that purpose. 

Q. Yes. And all this takes some period of time, normally? 
A. Well, yes, sometimes. 

Q. Do you have any judgment as to the normalness of 
time that it would take the District of Columbia to—or 
the District of Columbia Government to review the plans 
and issue the permits that are necessary for a project of 
this magnitude? 

Mr. Hilland: I object to that. That is too general, Your 
Honor. 

The Court: Oh, I think it is all right. I will overrule 
the objection. 

The Witness: No, I wouldn’t know how long it took 
them to do it. I think that depends o nthem. 


By Mr. Bergen: 


Q. But it does take some time to do this normally? A. 
Well, I would say sometime, ves. 
Mr. Bergen: I have nothing further, Your Honor. 
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211 
Redirect Examination 


By Mr. Hilland: 


Q. Mr. Tillinghast, the fact that that filing fee for 
the application was $1500, and the issuance of the permit 
was $54,000 additionally, would that indicate that the per- 
mit is for the entire project? A. That would indicate, 
I am certain, that that would indicate for the entire project. 

Q. Yes. Now, when you say there may have been—— 

Mr. Bergen: I didn’t hear that last answer. 

The Court: I think all the answer was that he was cer- 
tain it was for the entire project. 

Wasn’t that it? 

Mr. Hilland: Yes, Your Honor. 

The Court: All right. 


By Mr. Milland: 


Q. When you testified on cross-examination that there 


may have been, or Columbia Plaza may have had an 
excavation permit, you are not quite sure, there could 
have been, do you mean by that answer that you do know, 
or don’t know? A. I am not quite sure whether there 
was an excavation permit, or not, but I believe there was. 
Q. Well, would that have been included in the whole 
212 permit? A. What do you mean, in the whole per- 
mit now? 

Q. In the permit for the entire project. A. Well, I 
think that probably that may have come previous to this. 

Q. Do you know as a fact that it did, or didn’t or don’t 
you know? 

The Court: Well, he said he thought so, Mr. Hilland. 

The Witness: I believe there was 

The Court: Wait a minute. He said he though so, but 
he wasn’t sure. I don’t think you get any more than that. 

Mr. Hilland: That is all. 

The Court: Anything else? 
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Mr. Bergen: May I ask one or two questions that I 
overlooked asking on cross-examination, your Honor? 
The Court: You may. 


Recross Examination 
By Mr. Bergen: 


Q. Mr. Tillinghast, when you filed the application, when 
the application was filed with the District of Columbia, 
what must be filed with it? A. The drawings. 

213 Q. Just the entire blueprints? A. Yes. 
Q. For the entire project? A. Yes. 

Q. These are the final blueprints, the final drawings? 
A. I would say yes. 

Q. Well, do you know in this case whether the final 
drawings were filed with the application? A. Well, not 
having taken the drawings down there, I wouldn’t know. 
It’s generally the custom for the drawings to be sent. I have 
taken others down. 

Q. Do you have any knowledge in this instance when the 
final drawings were completed? A. No, no. 

Mr. Bergen: Thank you. 

Mr. Hilland: That is all. Thank you. 

The Court: Mr. Tillinghast, the first day of excavation, 
when was that? 

The Witness: The first day was January the 28th. 

The Court: 1965? 

The Witness: ’65, yes. 

The Court: Thank you very much. You may step 

down. 
214 Is there any reason why this witness should not 
be excused? 

Mr. Hilland: No, Your Honor. 

Mr. Bergen: I have none. 

The Court: You may be exeused. Thank you. 


(Witness excused.) 


100 


Mr. Hilland: Is Mr. Reeves in Court? 
Mr. Fitzpatrick, will you take the stand, please? 


Thereupon, 

B. T. Fitzpatrick 
called as a witness on behalf of the Defendant, was duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you state your name and address? A. B. T. 
Fitzpatrick, 22 West Irving Street, Chevy Chase, Maryland. 

Q. What is your age? A. Fifty-nine. 

Q. What is your occupation? A. I am a lawyer. 

Q. Are you in private practice? A. Yes, I am. 
215 Q. In the District of Columbia? A. Yes, sir. 

Q. You are a member of the Bar of this Court? 
A. Tam. 

Q. For how long have you been a member of the Bar 
of this Court? A. Since 1933. 

Q. For how long have you been in private practice of 
law in the District of Columbia? A. Since 1955. 

Q. Have you any specialty? A. I do mostly FHA work. 

Q. Prior to engaging in the private practice of law, did 
you have any government service? A. Yes, I did. 

Q. What? A. Well, I was with various housing agencies 
in the Government for about 21 years, the last from 1947 
to 1955, I was General Counsel and Deputy Administrator 
in the Housing and Home Finance Agencies. 

Q. What relationship has it to the Federal Housing 

Administration? A. The Federal Housing Admin- 
216 istration is included as one of its constituents which 
is under the Administrator. 

Q. Have you been counsel in any capacity for the de- 
fendant, Columbia Plaza Corporation? A. Yes, I have. 
I have been representing them on FHA matters, and matters 
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relating to the District of Columbia Redevelopment Land 
Agency. 

Q. Can you tell the Court on what date Cclumbia Plaza 
Corporation—on what date Columbia Plaza Corporation 
made application to the Federal Housing Administration 
for an FHA insurance loan commitment? A. Yes. There 
were three applications. The original application was filed 
on March 19, 1964. The first amended application was 
filed on January 5, 1965. And the second amended applica- 
tion on November 1, 1965. 

Q. And when was the FHA commitment granted? 
A. The first commitment was issued on February 19, 1965, 
and the second commitment November 3, 1965. 

Q. And was one ever granted on the October 1, 1965 
application? A. Yes. That is the November 3, 1965 com- 
mitment, and that is the one on which the loan was closed. 

Q. When the FHA issues a commitment to insure a loan, 
on a housing project, does it require any title insurance? 

A. Yes. It normally requires that mortgagee’s title 
217 insurance—normally requires a mortgagee’s title 

insurance policy, and usually the mortgagee itself 
requires such a policy. 

Q. In the case of Columbia Plaza Corporation, did the 
FHA require a title insurance policy on Lot $4 in Square 
33? A. Yes. 

Q. Now, did you have anything to do on behalf of Co- 
lumbia Plaza Corporation with obtaining title insurance 
on Lot 84 in Square 33? A. Yes, I did. 

Q. What? A. Well, I had a number of discussions with 
Lawyer’s Title Insurance Company, which was orig- 
inally—had been selected to furnish the policy, and who 
had been approved by the permanent mortgagee, New 
York State Employee’s Retirement System. 

And we had from them a binder, or a form of the Ppoliey, 
indicating two exceptions would be set forth in Schedule B. 
One of those exceptions related to this suit. 
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Q. When you say “this suit,” you mean what? A. The 
suit by Gould and others against Columbia Plaza and the 
stockholders. 

The other one was the suit in which the District 
218 of Columbia Redevelopment Land Agency was named 
as a defendant as well as, I think, Columbia Plaza. 

Q. Do you remember the nature of that? 

The Court: Wait just a moment. 

Are you familitary with the nature of these two suits, 
and by any means perhaps the numbers of them? 

The Witness: I think I have that in my file. 

The Court: Well. give me the numbers of the suits you 
are referring to, please. 

The Witness: Civil Action No. 575-64. 

The Court: That is the suit we are now trying. 

The Witness: And Civil Action 2275-64. 

The Court: 2275—— 

The Witness: 64. 

The Court: All right. 


By Mr. Hilland: 


Q. Mr. Fitzpatrick, was it acceptable to the Federal 
Housing Administration to accept title insurance with those 
two exceptions? A. No, it was not. 

Q. Do you know on what date the building permit was 
issuned for the Columbia Plaza Corporation project? 

A. A copy of the permit, which I have, shows it was 
219 issued on January 26, 1965. 
Q. Do you know on what date the construction 
began? A. January 28, 1965. 

Q. Now, as of that time, had the Federal Housing Ad- 
ministration settled, or closed as you use it in your practice, 
hat it issued—had the initial closing of its insurance on 
the commitment? A. No, sir, it had not. 

Q. And do you recall why that initial closing was held 
up—strike that. 
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On what date did that initial closing occur? A. On 
February 2, 1966. 

Q. Do you remember the reason it did not occur until 
that time? 

Mr. Bergen: If Your Honor please, if there is something 
in writing on this, I think that would be the best evidence 
rather than Mr. Fitzpatrick’s recollection. 

The Court: I don’t know. 

Do you have any written notice of this closing? What is 
a closing, anyway? 

The Witness: This, sir, is when all of the documents in- 
volved in the insured loan transactions are in executed 

form and delivered to the mortgagee and the first 
220 disbursement on the loan is made. 

In terms of an FHA insured loan, it means that 
all of the various conditions which FHA and the mortgagee 
have imposed, have been complied with by the borrower. 

The Court: Then, a closing is actually when it becomes 


effective and binding? 
The Witness: That is correct, sir. When the actual first 
disbursement is made. 


By Mr. Hilland: 


Q. And that date was February 2, 1966? A. That is 
correct. 

The Court: Wait a minute. 

Do vou have any papers on them? 

Mr. Hilland: I have in the office, Your Honor, but they 
would shock you. They are about three or four inches thick. 

The Court: Do you have any question about it, about 
the date? 

Mr. Bergen: No, I don’t quarrel with the date. 

The Court: All right. 

Mr. Hilland: T can get them for you, Your Honor. They 
fill a whole file. 

The Court: He says he does not quarrel with the 
221 = date. Unless we hear something to the contrary, we 
will take it as of February 2nd, 1966. 
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Q. Now, Mr. Fitzpatrick, do you know who provided 
the money to commence construction of the Columbia Plaza 
Project prior to the initial closing with the Federal Housing 
Administration? 

Mr. Bergen: I object on the grounds of hearsay, Your 
Honor. 

The Court: Well, I don’t know whether it is hearsay, or 
whether it isn’t. It depends on how close his connection with 
it is. 

You may establish what his connection was and how he 
knows it, if he actually knows it. 


By Mr. Hilland: 


Q. Do you have personal knowledge of who provided the 
money? A. Yes, I do. Actually, in terms of the February 
2 closing, Mr. McShain had to provide further money to 
close and as far as I know, all of the money was furnished 


by John McShain, Inc. 
Q. Go ahead. A. I have also had the responsi- 
222 bility of arranging to ultimately issue the notes of 
the corporation to evidence the borrowing that was 
made by Columbia Plaza Corporation from John MeShain, 
Ine. 
The Court: This money was used to finance a building 
prior to the closing by FHA? 
The Witness: That is correct, sir. This, in effect, was 
to meet the construction payrolls. 


By Mr. Hilland: 


Q. Was there any limitation on Columbia Plaza Corpora- 
tion with respect to the date it must have commenced con- 
struction of the project? A. Yes, sir, there was. 

Q. And by whom, or by what agency was that time limita- 
tion placed on Columbia Plaza Corporation? A. The limi- 
tation actually was contained in the lease agreement he- 
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tween the District of Columbia Redevelopment Land 
Agency and Columbia Plaza Corporation. 

Q. Is that the lease of November 29, 19612 A. IT couldn’t 
give you the date of the lease without refreshing my 
memory. I did not look at that. 

Q. Strike that date. January 31, 19642 A. I can’t give 
from memory. It is the only lease agreement. 

The Court: Just a moment. You have an_ exhibit 

here? 
223 Mr. Hilland: Yes, it is in evidence, Your Honor. 
What is the exhibit number? January 31, 1964. 
Mr. Bergen: It is Exhibit No. 4. 


By Mr. Hilland: 


Q. Mr. Fitzpatrick, I show you defendant's Exhibit No. 4, 
which is the lease to which vou referred, and ask you if 
you will point out to the Court where that time limit is in 
that lease? .A. It’s in Section 603 of the lease agreement. 

The Court: 603? 

The Witness: Yes, sir. 

The Court: What is it? 

The Witness: It provides that you must commence the 
construction of the improvements no longer than nine 
months of the date of the execution of the agreement. 


By Mr. Hilland: 


Q. What was the date of the execution? A. January 
31, 1964. 

Q. Have you computed the date on which that nine 
months expired? A. That would be in the end of Sep- 
tember, 64. 

The Court: Tt would be the end of October, wouldn't 

it? 
224 The Witness: October, T guess, yes. 
We note a note from the District of Columbia Re- 
development Land Agency that we had passed the date 
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and that if we did not commence construction within the 
90 day default period we would then be in default under 
the lease agreement and they had the right to terminate 
the agreemnt. 


By Mr. Hilland: 


Q. When did that 90 day period. A. The letter is 
from the Redevelopment Land Agency and that was dated 
November 2. 1964, and I would make that the 90 day period 
would run out on January 30th, 1965. 

Q. May I have that letter, please? 


( Handing.) 


Mr. Hilland: Would you mark this, please? 
The Deputy Clerk: Defendant’s Exhibit No. 62 marked 
for identification. 
(Whereupon, Defendant’s Exhibit No. 
62 was marked for identification.) 


By Mr. Hilland: 


Q. Mr. Fitzpatrick, I hand you what has been marked 
Defendant's Exhibit No. 62 for identification, and 
225 ask you if you can identify it? A. Yes, I can. 

Q. What is it?) A. It is the letter from the Execu- 
tive Director of the District of Columbia Redevelopment 
Land Agency notifying Columbia Plaza Corporation if they 
failed to commence construction within 90 days from the 
date we would be in default and the Agency can terminate 
the lease. 

Mr. Hilland: I offer it in evidence, Your Honor. 
By Mr. Bergen: No objection, Your Honor. 
The Court: It will be admitted. 
The Deputy Clerk: Defendant’s Exhibit No. 62 marked 
in evidence. 
(Whereupon, Defendant’s Exhibit No. 
62 was received in evidence.) 
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The Court: Let me see it. 
Mr. Hilland: Your witness. 


Cross-Examination 
By Mr. Bergen: 


Q. Mr. Fitzpatrick, as I understand your testimony, the 
first application to the Government lending agency was 
made in March of 1964? A. Yes, sir, March 19, 1964. 

Q. And there was a first amendment made on 
226 January 5 of 1965 A. Yes. 

Q. What was the difference between the two? 
A. Well, the main difference between the two was that 
of the first—of the original and the first amended, was the 
original asked for a loan of $17,628,000, and the amended 
application asked for a loan of $21,000,000. 

The reason for that, sir, is that in the intervening period 
the law was changed where the maximum mortgage would 
be $20 million when we first filed, and was raised to $30 
million subsequently, so we had filed to take advantage of 
the new law to get an increase in the loan. 

Q. And there was a commitment, did you say, on Feb- 
ruary 19, 1965? A. Yes, sir. 

Q. By the FHA, or by whatever the agency: A. FHA. 

Q. What is a commitment? A. A commitment is in 
effect a contract between the FHA and the mortgagee and 
the mortgagor, that the FHA will insure the loan made by 

the private lender. 
a § Q. And what further is necessary from a com- 
mitment to the actual receipt of the funds in practice? 
A. You have to go through all of the—get all of your 
closing papers in order, this is the file which Mr. Hilland 
referred to, and you have to bring into the FHA your 
closing drawings. 

In other words, when they issne the commitment the 
drawings may be in what they call the commitment stage, 
and they will require this to be in more final form before 
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they will permit you to actually close the loan and begin 


ains the master set of the signed drawings. 

_ And these are different than the ones which might 

be referred to as the original drawings, or the com- 

298 mitment drawings? A. They could be, because the 

FHA may require as part of its processing, changes 

made to conform to their minimum property standards and 
things like that. 

Q. Do yon recall whether they were different in this in- 
stance? A. No, sir, I have no personal knowledge. 

Q. Now, the second amendment made in October of 1965? 
A. Yes, sir. 

Q. What did that do, Mr. Fitzpatrick? A. That in- 
creased our request for a loan from m$20,321,000 to 
$22,700,000. 

The Court: Now, wait a minute. I thought your first 
amount was $21 million. 

The Witness: Yes, sir. 

The Court: Then you said $21 million-some-thousand a 
minute ago. 

The Witness: I think I said 

The Court: First one was $17,628,0001 

The Witness: Right. 

The Court: The second was $21 million even? 

The Witness: Yes, sir. 

The Court: And $22,700,000? 

The Witness: Yes, sir. 
229 The Court All right. 
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By Mr. Bergen: 


Q. Now, clear me up on this, if vou would: Which of 
these applications was the closing on, would it have been 
on the last amendment? A. The last amendment and the 
second FHA commitment, the one of November 23, 1965, 
which was $22,557,000. 

Q. That is the one you closed on in early 1966? A. Yes, 
sir. 

Q. Now, what happened, Mr. Fitzpatrick, to the original 
March 1964 application between then and January of 1965 
when the first amendment was filed? A. It was simply 
in the case of being processed within the FHA. This 
normally takes some time—sometimes nine to 10 or ll 
months. 

Q. The delay was not unusual in this situation? A. No, 

I would say that the time that the local office of the FHA 
used in this case, I don’t think vou could say it was 
exceptional. 

Q. Now, the first amendment was filed in January of— 
January 5 of 1965, and the commitment given February of 
1965, and then several months later the second amendment 

was filed in October of 1965, and a commitment given 
230 in November of 1965? A. That's correct. 
Q. And the final closing was in ? A. Feb- 
ruary 2. 

Q. February of 19662 A. Of 1966. 

Q. Now, I believe you indicated that there was some diffi- 
culty with the title insurance as a result of, or because of 
pending litigation. How was that resolved, if you know? 
A. Yes. It was finally resolved when several representa- 
tives of the corporation ultimately went to District Title 
Company and raised with them the question as to whether 
they would be willing to issue a poliey without taking ex- 
ception and ultimately they finally agreed that they would, 
and they did. 

Q. And do you know when this oceurred, sir? A. Well, 
it oceurred— 
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Q. That's not an exact date, but in referenee— A. 
Around the latter part of September or the first part of 
October, because my files showed that we did meet with 

those people the latter part of September. 
231 Q. OF 1965? A. Of 1965. 

And it was to the best of my recollection a couple 
weeks after the meeting before they notified us that they 
would be willing to issue such a policy. 

Q. Was this before the second amendment was filed? 
A. Yes, this was, the meetings were held in September of 
“6D and the second amendment was filed on October 1. 

Q. Of 1965! A. 65. 

Q. So, this was in between the time you had received 
the commitment in February of °65, based upon your first 
amendment? A. That’s right. 

Q. And before you had filed a second amendment upping 
the process? A. Yes, sir. 

Q. Was there any concern, Mr. Fitzpatrick, expressed 
to you by FHA officials arising from the long term lease 
of the land which Columbia Plaza had entered into in 
February or January of 1964? A. No, actually, under the 
procedures FHA had approved the lease. 

Q. Now, there came a time, did there not, Mr. Fritz- 
932 patrick, if you know, when the Columbia Plaza Corpo- 

ration bought the project, bought the land in 
question? A. Bought the title, yes, sir. 

Q. Did you have anything to do with this? A. Yes. 
That was handled simultaneously with the loan closing. 
We had shifted then from a lease basis to a fee basis. 

Q. And the loan closing was February of 19662 A. Yes, 
sir. 

Q. Can you recall when, approximately, prior to that 
time you had begun working on the purchase rather than 
the lease of the land in question? A. Well, I think we 
began those discussions with the District of Columbia De- 
velopment Land Agency in August of 64, July or August 
of "64. 
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I know that the actual decision and the formal notice to 
the RLA that we did intend to exercise the option was given 
by letter of December 27, 1965. 

Q. Iam sorry, I missed that date. A. December 27, 1965. 

Q. But you had been working on this some months 

prior? A. We had been working on it prior. Part 
233 of the problem was whether the RLA was going 

to impose the 10 per cent penalty clause where we 
had to pay an additional 10per cent, and this discussion 
had gone back and forth with the RLA until I think it was 
early in December when they, after discussing the matter 
with the Federal Urban Renewal Administration, advised 
us formally that they were going to require the payment 
of the 10 per cent. 

Q. But what 10 per cent is this that we are talking about, 
sir? <A. It’s a provision in the lease agreement that if 
you didn’t exercise your option within a specified period 
you would have to pay an additional 10 per cent of the 
basic value of the ground. 

The Court: Was December 27 within the period when 
the penalty was not on? 

The Witness: No, that would be after the period. The 
dispute with the RLA was as to whether we had been—as 
a practical matter estopped from ever exercising our option 
since they would not be able to convey title to us free and 
clear because of the pending litigation. 


By Mr. Bergen: 


Q. Well, in the latter part of 1965, what pending litiga- 
tion would have affected this? A. This suit. The 
234 other suit as I recall it, the appeal period expired 
around September Sth or 10th, so that went out of 
the way then, but this one was still pending. 
Q. Have you examined the papers in this action, Mr. 
Fitzpatrick? A. No, T have not. 
Q. Well, I won’t ask that question. 
What was the period within the option, what was the 
option period within which this 10 per cent would not be 
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exereised, or Would not be applied? A. It's governed by 
Section 401 of the lease agreement, and the period within 
whieh the penalty would not be charged is nine months from 
the date of the execution of the agreement. 

Q. And the agreement, again, is dated?) A. January 31. 

Q. OF 1964? So, had the lease agreement, had the option 
been exercised between January 31 and October 31 of 1964, 
the 10 per cent would not have been A. That’s right. 

Q. Do you reeall, or does your file reflect, when the other 
civil action that we are talking about, 2975-64, was filed? 

A. When it was filed? 
235 Q. When it was filed. A. No, I don’t believe 
it does. 

Q. You say your file does not?) A. Does not. 

The Court: When was it filed? 

Mr. Bergen: September 16, 1964, Your Honor. 

The Court: What was the date of the decision, final de- 
cision in the matter which was not appealed? I might as 
well make a note of that. 

Mr. Bergen: July 1, 1965. 

The Court: All right. 

Mr. Bergen: I have nothing further, Your Honor. 


Redirect Examination 
By Mr. Hilland: 


Q. Mr. Fitzpatrick, you said that several representa- 
tives of Columbia Plaza Corporation went to the District 
Realty Title Insurance Corporation to make an applica- 
tion for title insurance on Lot 84 in Sqnare 33. 

Do you know whether or not Columbia Plaza Corporation 
had sought title insurance on that title to that lot between 
the time Lawyer’s Title Insurance Corporation of Rich- 
mond reported the two exceptions you told about, and the 

time you went to District Realty Title Insurance 
226 Corporation? A. I did’nt attend the meetings, but 
I understood from you and Mr. Salkeld 
Mr. Bergen: I think that becomes hearsay, Your Honor. 
The Court: Objection sustained. 
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By Mr. Hilland: 


Q. What representatives went with yout to District 
Realty Title Corporation? A. Mr. Salkeld and you. 

Q. Is there any way you can fix the date that you and 
Mr. Salkeld and I went to the District Realty Title In- 
surance Corporation? A. I have a letter dated September 
28, 1965 from Spencer Fitzgerald acknowledging that the 
matter had been referred to him and saying he would give 
us a prompt answer, so it would be shortly before Sep- 
tember 28th. 

Q. Do you recall that that was after Civil Action 2275-64 
had been disposed of in this court, and the time for appeal 
had expired? <A. Yes, sir. 

Mr. Hilland: That is all. 

Mr. Bergen: IT have nothing further. 

The Court: You may step down. 

Is there any reason why this witness should not 
237 be excused? 
Mr. Bergen: No, sir. 
Mr. Hilland: No, Your Honor. 
The Court: You may be excused. 


(Witness excused.) 
Mr. Hilland: Mr. Maki. 


Thereupon 
W. V. Maki 


called as a witness on behalf of the Defendant, was duly 
sworn, was examined, and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Would you please state your name and address? 
A. W. V. Maki. I live at 5331 Belt Road, Northwest, in 
the district. 

Q. Now—— 

The Court: How is your name spelled? 


The Witness: M-a-k-i. 
The Court: All right. 


By Br. Hilland: 


Q. What is your age? A. I am 42. 
238 Q. What is your occupation? A. Title Officer with 
Lawyer's Title Corporation of Richmond. 

Q. How long have you been so employed? A. Fifteen 
years. 

Q. Are you a member of the Bar of this Court? A. Yes, 
I am. 

Q. For how long have you been? A. Since 1950 or 51. 

Q. Did your company receive an application from Co- 
lumbia Plaza Corporation for title insurance on Lot $4, 
Square 33? A. Yes. 

Q. When? 

The Court: Is all this property one lot? 

Mr. Hilland: It is now, Your Honor. 

All of them were combined into one lot. 

The Court: Is that the 400,000, or the 200,000 square 
feet? 

Mr. Hilland: That is 368 thousand-and-some feet, Your 
Honor. 

The Court: All right. Go ahead. 

You received it when? 

The Witness: We received it on February 4, 1964. 


By Mr. Hilland: 


Q. And what was the action of your company on 
that application? A. We issued a binder to a proposed 
lender on the 3rd of February, ’64. 

The Court: What? 

The Witness: No, it went out the same day, that’s right, 
on February 4, 64. We had all the titles run. It was prac- 
tically an instantaneous title. 


By Mr. Hilland: 


Q. Now, what was your report at that time, February 
4, 19641 A. We reported leasehold state estate in the 
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Columbia Plaza Corporation and the usual exceptions for 
construction loan binder, easements, specifications of the 
Columbia Plaza Urban Renewal Project Area, survey ex- 
ception, and some old covenants. 

Q. In whom did you report the fee simple title? A. In 
the District of Columbia Redevelopment Land Agency. 

Q. At that time did you report any pending law suits? 

A. Not at that time. 
240 Q. All right. Now, later did you? A. In February 
of 1965 we issued a proposed policy for the trust 
that was then on record. 

Q. And what exceptions did you have in it in relation 
to any pending law suits? A. We had exception 6 and 7 
in Schedule B, which took exception to the possible effect 
of Civil Action 575-64 and Civil Action 2275-64. 

Q. Were those exceptions acceptable to the Federal 
Housing Administration? A. No, they weren't. 

Q. Now, as a result of that report, did Columbia Plaza 
Corporation continue to do business with your company? 
A. Up until about 

Q. I mean in this particular transaction? A. No, they 
cancelled the case with us. 

Mr. Hilland: Your witness. 

The Court: When did they cancel? 

The Witness: It was September of 1965. 


Cross-examination 
By Mr. Bergen: 


Q. What does it mean when you say you issued a 
241 ~=—sbinder in February of 19642 A. A binder reflects 
the status of the title, and our requirements if we 
are to issue a policy insuring the loan, the sponsor corpora- 
tion intends to make. 
Q. And at that point you were ready to go forward and 
issue the loan, or rather issue the policy? A. Yes, ves. 
Q. What occurred between February 1964, if anything, 
and February of 1965, when you issued the proposed policy 
with the exceptions? A. These suits were filed. 
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Q. No, I'm sorry. I mean—I didn’t mean to ask that. 

What, if anything, did Lawyer’s Title of Richmond do 
on this application in that period of time? A. We didn’t 
do anything until a request was made for a policy on the 
basis of the trust that had been recorded. Then we ran 
down to pick up the trust and then running the title down 
to pick up the trust we also picked up these two pending 
civil actions. 

Q. You were not asked subsequent to February of 1964 
to issue the insurance on any loan up until February of 
1965, is that a fair statement? A. Yes, that’s right. 

Mr. Bergen: I have nothing further. 


242 Redirect Examination 
By Mr. Hilland: 


Q. Did you say the application was withdrawn Sep- 
tember 1965? A. Withdrawn, yes, in that we found District 
Title had a title on it. 

Q. Do you recall any efforts on behalf of representa- 
tives of Columbia Plaza Corporation to get your company 
to insure the title without those two exceptions? A. Cer- 
tainly. 

Q. Who made those efforts? A. You did, Mr. Fitz- 
patrick. 

Q. Thank you. And did we succeed or fail? <A. Failed, 
I’m afraid. 

Mr. Hilland: Thank you. 

The Court: Anything further? 

Mr. Bergen: Nothing further, Your Honor. 

The Court: Any reason why this witness should not be 
excused? 

Mr. Bergen: No, Your Honor. 

Mr. Hilland: No. 

The Court: You may be excused. 


(Witness excused.) 
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243 Mr. Hilland: Is Mr. Reeves in Court? 


Thereupon, 
Roscoe Reeves. Jr. 


called as a witness on behalf of the Defendant, was duly 
sworn, was examined and testified as follows: 


By Mr. Hilland: 


Q. Will you state vour name and address, please? A. 
Roscoe Reeves, Jr., 14500 Melinda Lane, Rockville, Mary- 
land. 

Q. What is your age?’ A. Thirty-five. 

Q. What is your occupation? A. Architect with Keys, 
Lethbridge & Condon. 

Q. For how long have you been an archictect? A. I have 
been registered since approximately 1960. 

Q. Were you with that firm in the fall of 1964? A. Yes, 
sir. 

Q. Did you file an application on behalf of Columbia 
Plaza Corporation for a building permit for the Columbia 
Plaza Project? A. I personally didn’t, but I have know]- 

edge of it being filed. 
244 Q. Now, after that application was filed, did you 
have any contacts with any officials of the District 
of Columbia Government to get a building permit or any 
delay in the issuance of a building permit resulting from 
any litigation? A. Yes, sir. 

Q. What did vou do? <A. We filed for the permit in 
August of ’64, and no work except for some preliminary 
review by the elevator department was done until some 
time in November, and at that time Mr. Keys and myself 
went down to meet with Mr. Ilgenfritz. I think this was 
16 November ’64, to discuss the RLA letter setting a 
deadline. 

And at that time we discussed how we were going to 
proceed with the review of the drawings in order that the 
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permit may be, or could be, obtained by the deadline 
indicated. which was the latter part of January "65. 

At that time we agreed that we would certify the elec- 
trieal and structural plans so they did not have to be 
reviewed and that we would afford as much cooperation 
as possible which in the form that I stayed down at the 
District Building for most of the month of January and 
part of December to aid the engineering section in their 
review of the drawings. 

Q. Did you personally pick up the building permit 
245 when it was issued? A. Yes, sir, I did. 
Q. On what date?) A. That was on 26 January °65. 

Mr. Hilland: Your witness. 


Cross-examination 
By Mr. Bergen: 


Q. Mr. Reeves, you and Mr. Keys went to see Mr. 
Iigenfritz in November of “64? A. Yes, sir. 


Q. And following November of "64, I believe you said 
November 16, approximately? A. Yes, sir, it was actually 
that date. 


I never saw it—but he said he would afford full coopera- 
tion by the full department to the architect to enable this 
permit to be given by the end of January. 
Q. Now, you have had some experience in the District 
Building, have you not, Mr. Reeves, with respect to the 
approval of plans?’ A. Some, yes. 
245 Q. And other projects. 

What types of approval, and by what departments 
are normally called for? A. Well, you have to have ap- 
proval from zoning; you have to have approval from the 
license and inspections, which are based on approvals 
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in this particular instance from the Redevelopment Land 
Agency; the Fine Arts Commission; and I believe the 
Board of Zoning and Adjustment also had to approve this 
particular project. 

Q. Did you have all of those in this case prior to the 
time you went to the District Building in November 64? 
A. I can’t be certain. I think the Board of Zoning Adjust- 
ment had approved the drawings. But I don’t recall whether 
we had gotten RLA approval or the Fine Arts approval 
at that time. 

Q. The approval of the schedule of the building itself? 
A. That’s right. 

Q. For the buildings? A. We had preliminary approval, 
but not final approval, because at various stages of the 
project we had to file for approval with these agencies. 

Q. Now, do you recall when the very first time was that 
you filed for approval with any of these agencies? A. I 

would have to refresh my memory on those dates. 
247 Q. Do vou have something—— A. They stretched 

back into 63; I believe we had filed with the Fine 
Arts several times. 

Q. Do you have something with you on which you can 
refresh your recollection? A. No, sir, I do not. 

Q. Did you do these filings, were you familiar with them? 
A. No, I did not know—I did not do those filings. 

Q. Prior to the filing of the application in August of 
1964, now this is the application for the building permit, 
is it, sir? A. That’s correct. 

Q. Prior to that time are you able to say whether all 
of the filings had been made with these various commissions 
which vou described? A. Yes, sir, all the routine filings 
had been made. 

Q. Fine Arts Commission and Board of Zoning Adjust- 
ment? A. That’s right. 

Q. And I believe you said you were not able to state 
whether all of the permits had been issued by those 
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agencies? A. Well, in most cases I think they have 
248 to file under the Shipstead-Luce Act and things of 

that kind which go along with the filing for a building 
permit. 

I can't be precise about the details, but everything fol- 
lowed as it should follow in the process of getting a permit. 
This had been going on simultaneously with the review 
of the drawings. 

The Court: Mr. Bergen, you said permits. They don’t 
give permits, they give approval, don’t they? 

Mr. Bergen: I think that is probably right, Your Honor. 
I used the word inartfully. 


By Mr. Bergen: 


Q. But didn’t you say, Mr. Reeves, that the final draw- 
ings had not been filed with the Board of Zoning Adjust- 
ment? A. No, I did not say that. I said that we had 
filed at various stages of the process with them, and we 
had filed these drawings, I believe, during 64, and had re- 
ceived approval prior to the initiation of the full seale 
review of the building, drawings of the building |» rinit. 
I think it was subsequent to the application, thonel. for 
a building permit in August that we received this approval. 

Q. I see. Now, this full-scale review which vou describe, 

that takes place at the District Building, does it, 
249 in various branches of the department of licenses 
and inspection? <A. Yes. 

Q. What branches must approve—review and sive their 
approval? A. Well, generally under the engineering see- 
tion they have a plumbing department, a structuural engi- 
neering department, an electrical engineering departinent, 
elevator department, boiler fuel burning equipment depart- 
mnt, fire marshall, all of these departments have to review 
the drawings. In addition, the zoning board has to review 
the drawings, the highway department has to review the 
drawings, and in the case where you are governed by 
other laws and so forth, other agencies outside of the 
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District Building have to review the drawings, which in 
this case were theFine Arts Commission and the Redevelop- 
ment Land Agency. 

Q. This all takes place after the application for build- 
ing permit is filed at the District Building? A. It can. 

Q. And did it in this case, if you recall? A. I believe it 
did. Though, if I may add, at various points we—and I 
don’t know the exact dates, we did have to file drawings 
with the Redevelopment Land Agency to keep them up- 

to-date as to how the project was progressing. These 
250 may have preceded the application for building 
permit. 

Q. You think that filing may have taken place prior to 
August of °642 A. I would have to refresh my memory 
on that. 

Q. Again, you don’t have anything with you on that on 
which you can do that? A. No, sir. 

Q. Mr. Reeves, you indicated that you stayed at the Dis- 
trict Building the better part of January, and perhaps a 
large part of December. 

What was your purpose in doing that? A. Well, after 
Mr. Ilgenfritz assigned the personnel, they reviewed the 
drawings and came up with a list of questions about the 
drawings, and when they had these together, then T went 
down and made the corrections to the drawings and dis- 
cussed those variations from the Code which they had 
‘ronght up to try to resolve them. 

Q. These were personnel from the various branches from 
with the Department of Licenses and Inspection? A. Yes. 

Q. Who raised some question with cither the electrical 

or mechanical, or structural, or elevator, or something 
951 of that type? A. Yes. 

Q. On the plans. And this review began in Novem- 
ber of °64, following your mecting with Mr. Ilgenfritz? 
A. Yes. 

Q. And when did you begin spending time at the Dis- 
trict Building? A. T believe it was the latter part of 
December. I remember it was juust before Christmas time 
being down there. 
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Q. And had you been in contact with personnel from 
Mr. Ilgenfritz’ department between the time of your meet- 
ing with Mr. Keys and Mr. Ilgenfritz in mid-November 
and the time you went down there in December? A. Yes, 
at certain times. I don’t remember the details, but there 
was some contact 

Q. The process of review and inspection was proceeding 
during that period of time? A. Yes. 

Q. And it finally culminated in the issuance of a building 
permit some time in late January of 65? <A. I believe 
26 January “65. 

Mr. Bergen: I have nothing further, Your Honor. 

Mr. Hilland: That is all, Your Honor. 
252 The Court: Any reason why the witness should 
not be excused? 

Mr. Hilland: No, Your Honor. 

The Court: Mr. Bergen? Any reason why the witness 
should not be excused? 

Mr. Bergen: No, Your Honor. 

The Court: You may be excused. Thank you. 


(Witness excused.) 
The Court: We will take a 15 minute recess. 
(Thereupon, a short recess was then taken.) 


The Court: All right, Mr. Hilland. 
Mr. Hilland: Mr. Hurst, would you take the witness 
stand, please? 
Thereupon, 
Donald A. Hurst 


ealled as a witness on behalf of the Defendant, was duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Would you please state your name and address? A. 
Donald A. Hurst, H-u-r-s-t, 6737 Newbold Drive, Bethesda, 
Maryland. 
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Q. What is yourage? A. Forty-two. 
253 Q. What is your occupation? A. Senior Vice 
President in Charge of Shannon & Luchs Company. 

Q. For how long have you been so employed? A. Seven- 
teen years. 

Q. Have you any connection with Columbia Plaza Corp- 
oration, defendant in this case? A. I am Secretary-Treas- 
urer and a stockholder. 

Q. How long have you been a stockholder? A. Since 
the inception of the corporation. 

Q. For how long have you been Treasurer? A. Since 
the inception of the corporation. 

Q. How long have you been Secretary? A. Approxi- 
mately two vears. 

Q. Were you connected with Columbia Plaza in March 
1964, when this law suit was filed? A. Yes, sir. 

Q. As a result of this law suit, did Columbia Plaza Cor- 
poration retain counsel? A. Yes, sir. 

Q. And whom did it retain? A. The firm of Hilland, 
Mack & Hogan; sir. 

Q. Has my firm continued to represent Columbia 
254 Plaza Corporation since that time? A. Yes, sir. 

Q. Would you outline what our work has consisted 
of since then until now? A. Your firm? 

Mr. Bergen: Exeuse me. I don’t see the materiality of 
this. 

The Court: I don’t either, Mr. Hilland. What are you 
getting at? 

Mr. Hilland: IT want to show that it was in connection with 
this law suit and other law suits and other problems 
created by the plaintiff that this ease— 

The Court: You are not suing for a fee in this suit? 

Mr. Hilland: No, that’s right. 

The Court: I don't see the materiality. I guess vou did 
everything that needed be done in your usual efficient and 
able manner. 

Mr. Hilland: Thank yon, sir. 

Mr. Bergen: And I ean testify to that, Your Honor. 


12+ 
By Mr. Hilland: 


Q. Mr. Hurst, the evidence so far shows that Mr. 

255 Kingdon Gould, Jr. became a director of Columbia 

Plaza Corporation on March 17, 1964. Is he still a 
director? A. Yes, sir. 

Q. Has he been a director at all times between March 
17. 1964 and the present time? A. Yes, sir. 

Q. In connection with the parking operations which A&G 
partnership. composed of Kingdon Gould, Jr. and D. F. 
‘Antonelli, Jr.—strike that question. 

Has the partnership of A&G, consisting of D. F. Antonelli 
and Kingdon Gould, Jr. furnished Columbia Plaza any 
report of the parking operation facilities for the period 
December 31, 1964 to January 27, 19642 A. No, sir, they 
have not. 

Q. Has it paid Columbia Plaza Corporation anything, or 
any part of the proceeds of that parking operation during 
that period or for that period?? A. No, sir, they have not. 

The Court: What count are you on? 

Mr. Hilland: Count 2, Your Honor. 

The Court: Doesn't that relate only to the management 
fee? Is there an additional accounting sought under that? 

Mr. Hilland: Count 4, I beg Your Honor’s pardon. 
256 It was Count 4. 
The Court: All right. 
Now, when was this period you said? 
Mr. Hilland: December 21, 1964 to January 27, 1965. 


By Mr. Hilland: 


Q. Is the latter date the date on which the parking opera- 
tion ceased on Lot $4 in Square 332 A. Yes, sir. 

Q. Have you received any rent for that period of time? 
In other words, January of 19651 A. No, sir, we have not. 

Q. Did you receive from Mr. Antonelli and Mr. Gould 
any rent for the month of December 19642 A. We received 
a check in the amount of $7,012.00. It was indicated on the 
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stub of the check that was for payment of rent in full for 
the month. 

Upon advice of counsel we did not deposit this check to 
our account. 

The Deputy Clerk: Defendant’s Exhibit No. 63 marked 
for identification. 


(Whereupon, Defendant’s Exhibit No. 63 marked for 
identification.) 


257 The Court: There is no real dispute of fact with 
regard to Count 2 and 4, are there? Isn’t that pri- 
marily a matter of law and arithmetic? 

Mr. Hilland: Yes, Your Honor. 

The Court: Is that correct? 

Mr. Bergen: I think that is essentially correct, Your 
Honor. You say no dispute of fact. I suppose interpretation 
of the phrase direct expense is more a legal question than 
a factual question. 

The Court: Yes, I think so. 

Mr. Bergen: I think with that exception, I would agree 
with what the Court is saying. 

The Court: Well, you mean as to whether or not a 
management fee is an expense? 

Mr. Bergen: Right. 

The Court: I guess perhaps you would want testimony 
that that is an usual and customary charge in the business. 

Mr. Bergen: Yes, sir. 

The Court: I see. All right. 


By Mr. Hilland: 


Q. Mr. Hurst, I show you Defendant's Exhibit No. 63 
for identification. Is this the check and check stub to 
258 which you referred? A. Yes, sir. 
Q. And what is the language that you referred to 
as the reason you did not accept and cash that check? A. 
It reads: “Total rental on Lot S4, Square 33.” 
Mr. Hilland: I offer this in evidence, Your Honor. 
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The Court: Any objection? 

Mr. Bergen: No objection. 

The Court: It will be admitted. 

The Deputy Clerk: Defendant's Exhibit No. 63 received 
into evidence. 

(Whereupon, Defendant's Exhibit No. 63 received in 
evidence.) 


By Mr. Hilland: 


Q. Prior to March 1964, to whom did the partnership, 
strike that. 

Prior to March 1, 1964, to whom did A & G partnership 
pay the rent of $7,012 a month? A. The District of 
Columbia Redevelopment Land Agency. 

Q. Now, when did that partnership commence paying 
$7,012 a month to Columbia Plaza Corporation? A. In 

March of 1964. 
259 Q. And from March 1964 to and including the 
month of January 1964, how much rent did A&G 
partnership pay to Columbia Plaza Corporation? <A. In- 
eluding January of °65 or "642 

Q. I said from March 1, 1964 to the end of January 1965, 
how much of that rent did they pay? A. They paid rent 
at the rate of $7,012 a month for the months of March 
through November of 1964. 

Q. Did they pay anything for December? A. The check 
we have already referred to. 

Q. They paid nothing for January? A. That’s correct. 

Q. And during that period of time, from March 1, 1964, 
to the end of January 1965, how much rent did Columbia 
Plaza Corporation pay to District of Columbia Redevelop- 
ment land Agency? A. $27,406.21 per month. 

Q. What was that for? 

The Court: What was that for? 

The Witness: That was paid to the Redevelopment Land 
Agency. 
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The Court: Yes. 

The Witness: It was for rental to them on the 
260 ground comprising Columbia Plaza project. 

The Court: Was that the 380-some thousand, or 
400,000-——— 

The Witness: Yes, sir. 

The Court: Did plaintiffs oceupy, or rent all of that? 

The Witness: To my personal knowledge, I wouldn’t 
know, sir. 

The Court: All right. 

Mr. Hilland: Your Honor, I think when Mr. Bergen 
stated 400,000 square feet, he was talking in round numbers. 
The total is actually 368,000. 

Mr. Bergen: He is right, Your Honor. I was using 
400,000 because the arithmetic was easier. It was easier 
to use one-half than four-sevenths. 

The Court: Mr. Hilland, I have been under the impres- 
sion that the plaintiffs occupied all of the property on 
which you were paying rent to the Redevelopment Land 
Agency. Apparently that is not true, is it? 

Mr. Hilland: I don’t know, Your Honor. I have always 
under the impression they oceupy all of it. 

Your Honor will remember there was a series of leases, 

the first rental, as I recall it, amounted to about 
261 $3600 a year. Then as the land became valuable, the 

lease was changed, and eventaully the last lease 
which happened to be a long-term lease, covered the entire 
area. 

The Court: Now, when the $7,012 rental was first put on, 
what did that cover? 

Mr. Hilland: It covers 200,000 and a few feet more. 

The Court: And that was what the plaintiff actually 
used for parking? 

Mr. Hilland: 1 don’t know, Your Honor. What they used 
when the new lease was made effective March 1, 64, I have 
always understood they oceupied the whole business. 

The Court: Well, I guess we've got to find that out. 


128 


Mr. Hilland: In other words, Your Honor, what Mr. 
Bergen said yesterday came as a complete surprise to me. 

The Court: Well, I take it you all will work that out 
before the case Is over? 

Mr. Hilland: I have talked to— 

The Court: Because if you don’t I sure will be up in the 
air. 

Mr. Hilland: Assuming I have time, Your Honor, or 
have the opportunity: Your Honor, I hope will give it to 
me, I have contacted one Witness who has some knowledge 

of it. 
262 The Court: I will give you all the time you want. 
I would think that you and Mr. Bergen can get to- 
gether and possibly agree on that. 

Mr. Bergen: The fact of the matter, Your Honor, is 
that beginning in March of 1964 we had not one more 
parking space that was utilized than prior thereto. 

The Court: Now, when the original lease, for some 
$3,000 was given by RLA, how much land did you have 
according to your theory? 

Mr. Bergen: Somewhat less than 100,000 square feu. 
In fact, I think the exhibit which is in evidence reflects 
that. 

The Court: Without the exhibit a minute, it then went 
up and finally reached a figure of $7,000? 

Mr. Bergen: Right. 

The Court: Did that only include increased land, or was 
that increased land plus an increased rate, or just an in- 
creased rate? 

Mr. Hilland: Both, Your Honor. 

Mr. Bergen: The $7,000 figure reflected both. It went 
in stages from $3,000 to $5,000 to $7,000 and when it went 
from $3,000 to $5,000, those are round figures, there was 
some change involved, when it went from $3,000 to $5,000 

it involved only the addition of some acreage. When 
263 it went from $5,000 to $7,000, it involved both increase 
in acreage and a slight increase in price per acreage. 
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The Court: When you reached $7,012, how many square 
feet were you renting from RLA? 

Mr. Bergen: Two hundred thousand and a couple hundred 
feet. 

The Court: And how much was the plaintiffs using for 
parking lot? 

Mr. Bergen: Less than that, if the Court please, because 
streets and alleys had not been closed. The exact square 
footage I am not in a position to give you. 

The Court: In any event, whether the streets and alleys 
were closed, they were in effect claiming the whole of the 
200,000? 

Mr. Bergen: The lease agreement with the RLA is 
premised on 200,000 some-odd square feet, at least the 
document shows that. 

The Court: Weren't they using everything Columbia 
Plaza at that time had? 

Mr. Bergen: No. Columbia Plaza had—well—— 

Mr. Hilland: Not at that time. 

Mr. Bergen: Columbia Plaza, of course, had—that was 

the only portion of the Columbia Plaza Urban Re- 
264 newal area on which there was a lease and occupancy 
agreement. Put it that way. 

The Court: All right. 

Mr. Bergen: There was other portions of the land which 
was not suitable for parking operations, it fell off too 
abruptly as you got down to the back corner of the land. 

The Court: But plaintiffs were paying all the rent that 
Columbia Plaza was paying, weren't they? 

Mr. Bergen: Columbia Plaza wasn’t paying any rent 
up until March of 

The Court: All the rent they were liable for? 

Mr. Bergen: All the rent that was being paid, we were 
paying. 

The Court: And that was all the rent Columbia was liable 
for, wasn’t it? 
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Mr. Bergen: I think that’s right. Excuse me just a 
moment. 

Mr. Hilland: Yes, that’s right, Your Honor. 

Mr. Bergen: Yes. I didn’t intend to bring this up at this 
point. 

The Court: You didn’t bring it up, I brought it up. I am 
puzzled. 

Mr. Bergen: There is a difference between rent on 
265 the one hand and use and occupancy agreement on 
the other hand. 

The Court: Well, what is the difference? 

Mr. Bergen: The difference is in dollar value. For ex- 
ample, when the Redevelopment Land Agency rents to 
the Columbia Plaza Corporation the 376,000 square feet 
of the entire urban renewal area, the yearly rent is premised 
upon the completed value of the property, plus the im- 
provements. 

The use and occupancy agreement under the statute 
is simply an agreement whereby a prior owner of land 
utilizes land in a redevelopment area pursuant to the per- 
mission of the RLA. It’s at a lesser rate of return. 

The Court: Well, as far as our purposes are concerned, 
I don’t think it makes much difference whether you call 
it use and occupancy, or rental. But when your figure 
was at $7,012, that was a figure, I take it, that the defendant 
was liable to RLA for, wasn’t it? 

Mr. Bergen: After the use and occupancy agreement had 
been signed, yes. Had no use and occupancy agreement 
been signed, then no. 

The Court: Wasn’t it signed before the $7,012 was 

fixed? 
266 Mr. Bergen: The $7,012 was fixed in the use and 
occupancy agreement with the RLA. 

In other words, what I am trying to get across, and I 
am obviously not articulating it very well, it wasn’t as if 
the RLA came to the Columbia Plaza Corporation and said, 
now, you have to rent 100,000 or 200,000 square feet of 
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land. Following that Columbia Plaza came to us and said, 
will you run a parking lot on it. 

It was a simultancous transaction whereby the Re- 
development Land Agency says there is X number of 
square feet available for use and occupancy for parking 
lot at .032 cents a square foot, or whatever the figure 
happened to be, this use and occupancy agreement was 
entered into and at that point the land became available 
for use at this figure. It’s not as if portions of land were 
being made—— 

The Court: Who did it become to the use of? 

Mr. Bergen: The use and occupancy agreement was 
signed by the RLA on the one hand, and by Columbia 
Plaza Corporation on the other hand, and specified a 
square footage and a rent. 

The Court: All right. At that point, then, for approxi- 
matey a couple hundred thousand square feet, more or 

less, Columbia Plaza became obligated to pay $7,012 
267 a month to RLA, didn’t it? 
Mr. Bergen: Yes, sir. 

The Court: And, in turn, Columbia had an agreement 
with the plaintiffs whereby they paid $7,012 for the use 
and occupancy in addition to an agreement to share the 
profits? 

Mr. Bergen: Right. 

The Court: And at that time there was involved ap- 
proximately 200,000 square feet? 

Mr. Bergen: Correct. 

The Court: Now, there comes a time when there is a 
rental agreement, I take it, under your theory entered 
into, and the rent then is some $27,000 a month, correct? 

Mr. Bergen: Right. 

The Court: But that was for more property, wasn't it? 

Mr. Bergen: Yes, sir. 

The Court: That was for something like—— 

Mr. Bergen: 360,000 square feet. 

The Court: All right. But the plaintiffs didn't oceupy 
all of that 368,000, did it? 
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Mr. Bergen: We continued to occupy only the 200,000 
some-odd square feet. 

The Court: So that if your client were liable 
268 for the value of the property, what Columbia was 
paying, then under your theory they would only 

be liable for 20/36ths of the rental, approximately? 

Mr. Bergen: About four-sevenths, I think, would be the 
maximum figure. Yes, 20/36ths. We have an accountant 
right here who could do the arithmetic. Five-ninths my 
associate tells me. 

The Court: All right, five-ninths. 

That, I take it, Mr. Hilland, comes as a surprise to you? 

Mr. Hilland: Yes, sir. 

The Court: That it wasn’t the same property involved 
all the way through? 

Mr. Hilland: Not that. That they weren’t occupying the 
whole business. I realize that the number of square feet was 
being increased with each lease, but that they weren’t 
using it all, no. 

The Court: You don’t know they weren’t using it all? 

Mr. Hilland: That’s right. And I am not sure that is 
a fact now, from what I have talked to one witness. 

The Court: Well, it may not be, I don’t know. But at 

least that is the plaintiff’s contention. 
269 Mr. Hilland: Yes, sir. 
The Court: And that is something that we have 


names of two persons at RLA who periodically inspected 
this property, I am told, and who would have personal 
knowledge. I learned that from a former employee of 
Columbia Plaza Corporation, former secretary 

The Court: Did the gross income from the operation 
increase by sufficient amounts to indicate that instead of 
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occupying a couple hundred thousand square feet, they 
were occupying almost twice that much? 

Mr. Hilland: I have not looked to see, Your Honor. 

The Court: All right. Let’s keep this in mind. We have 
got to get it cleared up. 

Mr. Bergen: Would Your Honor consider recessing now? 
I hate to interrupt this examination, but by recessing now 
for lunch I can take up a matter on this precise point 

The Court: Well, I guess so. 

Mr. Bergen: There is something I would like to talk 

to Mr. Hilland about, and some other people also. 
270 The Court: Well, it suits me. We can come back 
at 1:45. 

Mr. Hilland: Your Honor, I can’t find the March 2, 1961 
agreement as an exhibit. 

Mr. Bergen: The parking agreement? 

Mr. Hilland: No, the second agreement between the 
parties, March 1. I wanted to ask this witness one question 
about that agreement. 

The Court: But you can’t find it? 

Mr. Hilland: I can’t find it in the list of exhibits. 

The Court: March 1? There is a March 2, 1961. 

Mr. Hilland: March 2 of ’61. 

The Court: Now, I have here a copy that was attached 
to the pre-trial. Has that been offered? 

Mr. Bergen: I don’t believe you offered that March 
agreement. 

The Court: I don’t think you did. I would like to have 
these things in chronological order, and you said you had 
already marked them some other way and you put the 
third agreement in first, I think. 

Your first exhibit is the amended agreement of 10/3/61, 
so you don’t have the agreement of March 2 in. 

Here is a copy if you want to use it, and mark it 
271 as an exhibit. 
Mr. Hilland: All right. Thank you, Your Honor. 

If you will mark it, please? 
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The Deputy Clerk: Defendant's Exhibit No. 64 for 
identification. 


(Whereupon, Defendant's Exhibit No. 64 was marked 
for identification.) 


Mr. Hilland: I don’t know whether he has any cross- 
examination of Mr. Hurst, or not. 

Mr. Bergen: If he just has some identification of this 
document, I reserve my cross-examination until after lunch. 

Mr. Hilland: I just want to ask him one question. 

Your Honor, I offer in evidence Defendant’s Exhibit 
No. 64 which is the agreement of March 2, 1961. 

The Court: Any objection. 

Mr. Bergen: No objection. 

The Court: Admitted. 

The Deputy Clerk: Defendant’s Exhibit No. 64 received 
into evidence. 


(Whereupon, Defendant’s Exhibit No. 64 was received 


in evidence.) 
By Mr. Hilland: 


Q. Mr. Hurst, Paragraph 14 of Defendant’s Ex- 

272 hibit 64, which is the agreement of March 2, 1961 

between Mr. and Mrs. Gould and Mr. Antonelli of 

the one part, and Columbia Plaza Corporation of the sec- 

ond part, provides: “Settlement under this agreement shall 

be at such date after execution hereof and prior to May 17 
1963, as sellers may select.” 

My question, Mr. Hurst, is this: Between March 2, 1961, 
the date of that agreement, and October 3, 1961, which 
is the date of the amended agreement, marked De- 
fendant’s Fixhibit 1 in this case, did Mr. Antonelli and 
Mr. and Mrs. Gould ever notify Columbia Plaza Corpora- 
tion that they selected a date for settlement under that con- 
tract in accordance with that provision of that contract? 
A. No, sir. 

Mr. Hilland: Your witness. 
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The Court: Let’s take the cross-examination after the 
recess. 
We will recess until 1:45. 


(Thereupon, at 11:50 o’clock, a.m. the Court recessed 
then for lunch until 1:45 o’clock, p.m., at which time Court 
reconvened. ) 


273 Afternoon Session 
(1:45 o’clock, p.m.) 


Thereupon 
Donald A. Hurst 


resumed the witness stand, and testified further as follows: 
Cross-Examination 
By Mr. Bergen: 


Q. Mr. Hurst, what offices do you hold in the Columbia 
Plaza Corporation, sir? A. I am Secretary-Treasurer. 

Q. And you are a stockholder, are you not? A. Yes, sir. 

Q. Have you been a stockholder since the inception of 
the corporation? A. Yes, sir. 

Q. Have you been an officer since the inception of the 
corporation? A. Yes, I have been Treasurer since the 
inception. 

Q. As the Treasurer of the corporation, do you know 
what the capitalization of Columbia Paza Corporation is? 
A. Yes, sir. 

Q. What is it? A. $1,000 of stock. 
274 Q. And do you know whether each person who 
received stock in the Columbia Plaza Corporation 
paid one dollar a share? 

Mr. Hilland: I object. This is beyond the scope of the 
direct examination. 

The Court: Well, IT guess it really is. 

Mr. Bergen: It probably is, Your Honor. 

The Court: The only purpose would be to make this man 
come back. Why don’t you make him your witness? 
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Mr. Bergen: I don’t have any objection to that. I dislike 
to have to eall him back. 
The Court: All right. Make him your witness. 


Thereupon 
Donald A. Hurst 


called as a Witness on behalf of the Plaintiffs, and having 
been previously duly sworn, testified as follows: 


Direct Examination 
By Mr. Bergen: 


Q. The question was, I think, Mr. Hurst, whether you 
know whether everyone who has acquired stock in the 
Columbia Plaza Corporation paid one dollar a share for 
the stock certificate? 

Mr. Hilland: Objection. That is not relevant to 

275 any issue involved. There is a contract in evidence 

with respect to any stock involved, the 200 shares, 

to have a valuation of $50,000 at settlement under the 
March 2, 1961 contract. 

The Court: I will permit the question. 

The Witness: I would have to refer to the records, Mr. 
Bergen, to answer the question, if everyone did. 


By Mr. Bergen: 


Q. Well, did you pay one dollar a share? A. I did, yes. 

Q. Mr. Hurst, let me bring you back to what is in evi- 
dence as Defendant’s Exhibit No. 27, a group of parking 
reports, I guess, or statements. You have seen them before, 
have you not? A. Yes, I have. 

Q. When they were sent to the Columbia Plaza Corpora- 
tion, to whose office were they sent? A. To my office. 

Q. Did they arrive in your office? A. Yes. 

Q. And were they accompanied by a disbursement of 
some sort, a check from Antonelli and Gould, or from PMI? 
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A. They were either accompanied by a check, or I 
276 believe in one or two cases the check came in at a 

later date, but not necessarily at the time of the 
statement. 

Q. Did you examine each of the statements as they 
arrived in your office? A. What do you mean by examined? 
I looked at them. 

Q. Did you review them? A. I ascertained that the 
check was in the amount required by the statement, yes, sir. 

Q. Now, if I can refer you, sir, to—well, the first one, 
for the period April 1 through June 30 of 1962, do you 
not on that particular parking statement agree—see a de- 
duction for management fee? A. Yes, sir. 

Q. And are you able to say there is a similar deduction 
on each of the other statements? A. I believe there is, yes. 

Q. Did you note these when they arrived in your office? 
A. I would presume so, yes. 

Q. Did you ever call it to the attention of Mr. Antonelli, 
or Mr. Gould? A. I don’t recall any specific instances, but 
perhaps I might have mentioned it. 

Q. Do you recall whether you ever picked up the 

277. ~—« telephone and called either Mr. Antonelli and Mr. 

Gould and said, what is this management fee that 

jou are deducting? A. I don’t have a direct recollection 
of that, no. 

Q. All right, sir. 

With respect to the checks which were received in your 
office, Mr. Hurst—let me withdraw that question and ask 
this: 

Do you recall drawing the deduction for management fee 
to the attention of anyone within the Columbia Plaza Corpo- 
cation organization, I mean, other than Antonelli and 
Gould? A. I believe that I would have drawn it to the 
attention of other officers of the corporation. 

Q. Do you have any specific recollection of who this might 
have been? A. Well, T am sure that at the time the de- 
duction was drawn to the attention of Mr. Luchs. 
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Q. When did Mr. Luchs die, approximately? A. 1964. 
May of 1964. 
Q. In the spring of 1964, was it not? A. Yes. 
_ Now, incidentally, Mr. Hilland advised me before, 
before Your Honor came on the bench, and I think I am 
quoting him correctly, that you are going to drop 
78 Count 6 of the Counterclaim? 
Mr. Hilland: Yes, Your Honor. 
Mr. Bergen: Some of that examination would go to that 
count. 
The Court: All mght. 


By Mr. Bergen: 


Q. Now, Mr. Hurst, I am going to show you what has 
been marked in evidence as Defendant’s Exhibit No. 64, 
and that is the agreement of March 2, 1961, Your Honor. 

And ask you if you would read to yourself paragraph 6 
of that agreement. 

The Court: March 2, 1961? 

Mr. Bergen: Yes, Sir. I think it is the one that Mr. Hilland 
put in just before we recessed, No. 64. 

The Court: That is the only copy we have. 

Mr. Bergen: I have an extra copy. 

The Court: Which paragraph? 

Mr. Bergen: Paragraph No. 6, sir, and it is on page 8, 
beginning at the bottom of page 8. 

The Court: All right. 


By Mr. Bergen: 


Q. Now, if I may refer you also to Paragraph 20(e) on 
page 16 of the same agreement, and ask you to read that. 
All right, sir. Do you recall those provisions, at 

79 least the substance of those provisions? A. Yes. 
Q. Do you recall that in accordance with Para- 
graph 6, Columbia Plaza Corporation was to pay to Anto- 
nelli and Gould, beginning in July, the monthly amount 
of $25,000 per month, but that in accordance with Para- 
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graph 20(e) the obligation to pay that was suspended for 
a period of time? <A. Right. 

Mr. Bergen: Mr. Murray, would you please mark this 
as Plaintiffs’ Exhibit 1. 

The Deputy Clerk: Plaintiff’s Exhibit No. 1 marked for 
identification. 


(Whereupon, Plaintiffs’ Exhibit No. 1 was marked for 
identification. ) 


By Mr. Bergen: 


Q. Mr. Hurst, let me show you what has been marked 
as Plaintiffs’ Exhibit No. 1 and ask vou if you recognize 
that, sir? A. Yes, sir. 

Q. Do you recognize that? <A. Yes, sir. 

Q. Did you receive that letter? A. Yes, I did. 
280 Q. That is your signature at the bottom of that 
letter? A. Yes, it is. 

Mr. Bergen: Your Honor, I offer Plaintiffs’ Exhibit 1. 


Normally I read it, but it is short. May I hand it up? 
The Court: Any objection? 
Mr. Hilland: No objection. 
The Court: It will be admitted. 
The Deputy Clerk: Plaintiffs’ Exhibit No. 1 received. 


(Whereupon, Plaintiffs’ Exhibit No. 1 was received in 
evidence.) 


The Court: All right. 
By Mr. Bergen: 


Q. Now, the effect of that letter, Mr. Hurst, Plaintiffs’ 
Exhibit 1, was it not, was that beginning in October of 1961, 
Columbia Plaza Corporation was to begin paying $20,000 a 
month to Mr. Antonelli and Mr. Gould? A. Yes, that's 
what it says. 

Q. All right, sir. 

At that time did Columbia Plaza Corporation have $20,000 
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available to make these payments? A. I don’t have 
281 the records to know whether they did at that time, 
Mr. Bergen. 
The Court: Will the witness get closer to the microphone? 
The Witness: I said I'd have to refer to the records, 
Mr. Bergen. 


By Mr. Bergen: 


Q. Do you have any recollection as to whether at or 
about that period of time Columbia Plaza Corporation ever 
bad in the bank $20,000 at any given time? A. There were 
times when it had $20,000, or more, yes, sir. 

Q. Now, let me show you, Mr. Hurst, Defendant’s Exhibit 
No. 1 which is in evidence, and that is, Your Honor, the 
amended agreement of October 3. 

The Court: Yes. 


By Mr. Bergen: 


Q. And refer you to Paragraph 6 of that agreement. 


A. Paragraph 6? 
Q. I'm sorry, I meant page 6, paragraph 3. <A. Yes. I 
have read it. 
Q. All right. 
Now, you are aware, I take it, Mr. Hurst, that the rental— 
that the purchase price per square foot was in 
989 excess of $19.20? A. Yes, sir. 

Q. So that the net effect of that paragraph was 
that the payments of $14,800 for October, November and 
December were waived, but that they were to be paid 
beginning in January, and until the time of settlement? 
A. Yes. 

The Court: Did that take the place of the $20,000? 

Mr. Bergen: Yes, sir. I really shouldn’t be testifying, 
but that is the effect of it, sir. 

The Court: Well, these contracts aren’t the easiest thing 
J ever saw to read and understand. 
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Mr. Bergen: If I can testify two sentences more, I think 
Mr. Hilland will agree with me, the difference between 
$20,000 and $14,800 is that since the Plaintiffs themselves 
were owners of 26 per cent at this time, the $14,800 repre- 
sented 74 per cent of the $20,000. 

The Court: What was either figure supposed to repre- 
sent, something in lieu of interest? 

Mr. Bergen: It represented, it could be taken to repre- 
sent either of two things, Your Honor. I really can’t tell 
you how it was negotiated. It could represent carrving 

charges on the land, or it could represent, you have a 
283 total $4 million deal here is what the total sales price 

came to, six per cent interest would be $240,000, 
or $20,000 a month. 

I think either way the arithmetie works out to about 
the same thing. 

The Court: All right. 


By Mr. Bergen: 


Q. Now, Mr. Hurst, did there come a time when you 
tendered the $14,800? 

Mr. Bergen: Would vou mark that, please, as Plaintiffs’ 
Exhibit No. 2? 

The Deputy Clerk: Plaintiffs’ Exhibit No. 2 marked for 
identification. 


(Whereupon, Plaintiffs’ Exhibit No. 2 was marked for 
identification.) 


The Witness: I believe the $14,800 was deducted from 
the parking lot fees that were due the corporation. 


By Mr. Bergen: 


Q. I show you what has been marked as Plaintiffs’ Ex- 
hibit No. 2 for identification, and ask you to look at that 
and tell me if you can identify it? A. Yes, sir. 

Q. What do you identify that to be, Mr. Hurst? -A. It 
is a letter that I wrote to Mr. Gould and Mr. Antonelli 
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relative to the payments that were due for the 
28t months of January and February of 1962. 
Q. Relative to the payments that were due from 
Columbia Plaza to them? A. Yes, sir. 

Mr. Bergen: I offer Plaintiffs’ Exhibit No. 2. 

The Court: Any objection? 

Mr. Hilland: Your Honor, the only reason I would object 
to that is I think it is a waste of time to go through it. 
This was the way the two items of $14,800 were going to 
be handled, but were not handled because they arranged 
to handle them in the way the witness has already testi- 
fied, by deductions from the parking lot facilities. 

The Court: Well. Mr. Hilland, I don’t know enough about 
this case, yet, to know what is a waste of time and what 
isn’t. 

When we have two able counsel in the case, and I there- 
fore assume when they offer something it is later going 
to become important, so I will admit it. 

Mr. Hilland: I can't imagine, in other words, from my 
point of view, it is in the realm of waste of time. 

The Court: I know, but you all may see this case dit- 
ferently one from the other. 

It will be admitted. 
286 The Deputy Clerk: Plaintiff's Exhibit No. 2 re- 
ceived in evidence. 

(Whereupon, Plaintiffs’ Exhibit No. 2 received in evi- 
dence.) 

The Court: Let me see it. 

Mr. Bergen: It relates to the $14,800, but I am putting 


it in for another purpose, if the Court pleases. 
The Court: All right. 


By Mr. Bergen: 


Q. Now, that check for $14,300 referred to in that letter 
was returned to you, was it not? A. I believe so, yes. 
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Q. And subsequently, did you tender to Mr. Antonelli 
and Mr. Gould a check for part of the—or a check for the 
interest due on that amount? 

The Court: Due on what amount? 


By Mr. Bergen: 


Q. Or the $14,800, if the Court please. A. I don’t recall 
whether that was tendered, or not, Mr. Bergen. 

The Deputy Clerk: Plaintiffs’ Exhibit No. 3 and 4 marked 
for identification. 


(Whereupon, Plaintiffs’ Exhibits 3 and 4 marked for 
identification. ) 
287 By Mr. Bergen: 


Q. I show vou what has been marked as Plaintiffs’ 

Exhibit No. 3 for identification, and ask you if you know 
what that is. A. Yes, I recognize the letter. 

Q. That is a letter which you wrote to Mr. Gould and 


Mr. Antonelli tendering an interest payment on the $14,800? 
A. Yes, sir. 

Mr. Bergen: I offer Plaintiffs’ Exhibit No. 3, if the 
Court please. 

Mr. Hilland: No objection. 

The Court: Admitted. 

The Deputy Clerk: Plaintiffs’ 3 received in evidence. 


(Whereupon, Plaintiffs’ Exhibit No. 3 received in evi- 
dence.) 


By Mr. Bergen: 


Q. And I hand you now, Mr. Hurst, what has been marked 
as Plaintiffs’ Exhibit No. 4 for identification, and ask you 
if vou know what that is, sir? A. Yes, sir. 

Q. Is that a letter which you received from Mr. 
288 Antonelli or Mr. Gould?’ A. Yes, it is. 
Q. All right, sir. 
Mr. Bergen: I offer Plaintiffs’ Exhibit No. 4. 
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The Court: Any objection? 

Mr. Hilland: No objection. 

The Court: Admitted. 

The Deputy Clerk: Plaintifts’ Exhibit No. 4 received. 


Whereupon, Plaintiffs’ Exhibit No. + received in evi- 
os 
dence.) 


By Mr. Bergen: 


Q. Pursuant to that letter, Mr. Hurst, the A & G part- 
nership, or Antonelli and Gould provided quarterly state- 
ments to the Columbia Plaza Corporation with respect to 
the parking operation, rather than monthly statements as 
they had originally agreed to do? A. That is correct. 

Q. And you did tell us that you reviewed those monthly 
statements and do not have any specific recollection of call- 
ing to the attention of either Mr. Antonelli or Mr. Gould 
the 10 per cent management fee: is that correct? A. That’s 
what I have testified. 

Q. All right, sir. 
Let me show you what is in evidence, Mr. Hurst, 
as Defendant's Exhibit No. 5, and see if you can 
identify that. Perhaps you cannot. It’s in evidence as a 
Defendant’s exhibit. I will ask you if you would look at 
that, please, sir. 

It is a fact, is it not, Mr. Hurst, that in that letter you 
call the management fee to the attention of Mr. Gould? 
A. Yes. I didn’t recall it before, but it appears that I did. 

Q. That letter is dated in June of 19647 A. Yes, sir. 

Q. Do you havea recollection of anything in writing prior 
to that time calling the management fee deduction to the 
attention of Mr. Gould or Mr. Antonelli? A. Not without 
looking at my files, Mr. Bergen. 

Q. Can you recall what, if anything, happened at or 
shortly prior to the time that that letter was written which 
happened to cause you to write such a letter? A. Well, 
this was shortly after the increase in the rent to the RLA. 


145 


Q. Do you recall that it was also shortly after 
990 Antonelli and Gould had filed this law suit? A. It’s 
a matter of record when they filed the law suit, 

so this is shortly afterwords. 

Q. Do you recall having any conversations, I am not 
going to ask you the substance of them, but do you recall 
having any conversations with respect to this 10 per cent 
management fee prior to writing this letter, either with 
your superiors at Columbia Plaza Corporation, or with 
the Counsel for the Corporation? A. I presume it was 
discussed. 

Q. All right. 

Mr. Bergen: I have no further queustions, Your Honor, 
except I would like to ask Mr. Hurst to return with the 
records of the Columbia Plaza Corporation to show its 
bank balances during the period of time that we are talking 
about. 

The Court: Do you have the bank statements? 

The Witness: Do we have them? Yes, sir. 

The Court: Well, why don’t we put him on telephone call? 

Mr. Bergen: I can call him back as part of our case. 

The Court: Well, suppose you get together the bank 

statements. 
291 The Witness: Which period of time, Mr. Bergen? 
Mr. Bergen: The corporation was formed in March 
of 1961, was it not? 

The Witness: No, May of 1960. 

Mr. Bergen: From there through January of 1965. 

The Witness: Copies of the bank statements; is that 
correct? 

Mr. Bergen: Does it show a running balance? 

The Witness: Oh, yes. 

Mr. Bergen: Actually if he could send them down, we 
can stipulate to them. 

The Witness: Do you want photostats, or the original 
statements, or what? 

The Court: Suppose you give photostats to Mr. Hilland. 
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The Witness: All right. 
The Court: Do you have any cross-examination? 


Cross-Examination 
By Mr. Hilland: 


Q. Mr. Hurst, do you have that first quarterly state- 
ment you were interrogated about? A. Yes, sir. 

Q. What is the management fee in that report? 
292 A. Somewhat under seven per cent, between six and 
seven. 

Q. Six per cent, wasn’t it? A. A little over six, about 
six and a half. 

Q. In a later report, didn’t they adjust it and increase 
it up to 10 per cent? A. Yes. 

Q. For that report, too? A. Yes, sir. 

They made an adjustment at a subsequent date. 

Q. In other words, they started out charging six per 
cent and later on they added four more per cent and made 
it ten? A. That’s correct. 

Q. Including the first quarterly report where it showed 
only six; is that right? A. Yes, they up-dated that also. 

The Court: You are referring to Defendant’s Exhibit 
what? What is the number? 

The Witness: 27. 

The Court: 27. 


By Mr. Hilland: 


Q. Mr. Bergen interrogated you about interest and 
293.‘ taxes provided for in the agreement of March 2, 1961 
in Paragraph 6 and Paragraph 20(e). 

Were those interests and taxes paid by Columbia Plaza 
Corporation? A. There was stock issued to Messrs. 
Antonelli and Gould for those payments. 

Q. What else was paid to them for those? A. There was 
a note of $35,000, which I believe was in the March agree- 
ment, which was in payment of interest or carrying charges, 
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and that I believe was later incorporated in the $685,000 
contract obligation in the October 3rd, ’61 agreement. 

Q. And what did the $14,800, the two items represent? 
A. That represented the carrying charges, or interest, as 
you will have it, for January and February of 1962. 

Mr. Hilland: That’s all, Your Honor. 

The Court: Anything else? 


Redirect Examination 
By Mr. Bergen: 


Q. Was that note for $35,000 ever delivered, Mr. Hurst? 
A. I don’t recall, Mr. Bergen. I know it was eliminated in 
the October agreement, but I don’t know if it was de- 

livered. 
294 Q. Now, back to the management fee just for a 
moment on the operating statements—— A. Yes, 
sir. 

Q. If you would turn to the operating statement for the 
period October 1 through December 31, 1962——_ A. Yes, 
sir. 

Q. And if you would look at that tone, sir, is that the 
one of the operating statements to which you refer in 
which the management fee was revised upwards? A. It 
wasn’t revised upwards in this period, this one is at 10 
per cent. 

Q. I am referring to one of the footnotes? A. Yes, one 
of the footnotes indicates that fees for prior periods were 
increased. 

Q. That’s the matter to which T have reference? A. 
Right. June 30th and September 30th. 

Q. Now, would you look at the operating statement for 
the period January 63 to March of ‘63, and do you find 
any adjustment for previous management fees on that one? 
A. No, they have been adjusted previously. 

Q. So, the operating statement which you received some 
time after the end of the October t oDecember °62 quarter 
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was the last one which contained an adjustment on 
295 sit for the management fees, is that a fair statement, 
Mr. Hurst? A. That's correct. It was subsequent 
statements that contained the 10 percent management fee. 
Q. And even when you received the operating statements 
which showed the management fee being adjusted, you have 
no specific recollection other than the letter which I showed 
you in 1964, of calling it to the attention of Mr. Antonelli 
or Mr. Gould? A. That’s correct. 
Mr. Bergen: I have nothing further, Your Honor. 
Mr. Hilland: That is all I have, Your Honor. 
The Court: You may step down. 


(Witness excused.) 
Mr. Hilland: Mr. Kane, would you take the stand, please? 


Thereupon 

Harry J. Kane, Jr. 
called as a witness on behalf of the Defendant, was duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Please state your name and address? A. Harry J. 
Kane, Jr., 1422 H Street, Northwest. 
296 Your age? A. Sixty-four. 
Q. Your occupation, sir. A. President, Columbia 
Real Estate Title Insurance Company. 

Q. How long have you been President of that company? 
A. Ever since 1953. 

Q. How long have you been connected with that com- 
pany? A. Since 1925. 

Q. In the summer—late summer, during the summer of 
1964, did Mr. James Salkeld of Columbia Plaza Corpora- 
tion make an application to your company for title in- 
surance on Lot 84, Square 337 A. Whether he made a 
formal application, or not, I am not certain, and at that 
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time 1 don’t believe the property now known as Lot 84 was 
designated as Lot 84, but he had discussions with us about 
the examination. 

Q. Did I also have discussions with you about it? 
A. Yes, you did. 

Q. As a result of his and my application to you for title 
insurance on that property, what action did you take? 

A. Well, there was pending at the time this litiga- 
297 tion, and it was submitted to me for examination, 

and I did so. As a matter of fact, I was in Rehoboth 
Beach at the time when this came in, and I came to the con- 
clusion that we could not examine the title with this litiga- 
tion pending. 

Q. When you say this litigation —— A. I don’t mean we 
couldn’t examine it, we could not insure for the purposes 
that we were being requested to insure it. 

Q. Can you state by number the litigation to which you 
referred? A. Well, this Civil Action 575-64. 

Q. And what was the other one? A. Civil Action 2275-64. 

Q. How was this property known—strike that. 

It is known now as Lot $4, Square 33, is it not? A. Yes. 

Q. How was it known at that time? A. Well, there were 
several lots involved. I couldn't tell you, because I didn’t 
bring the information with me. 

Q. They have been combined into this one lot and square? 
A. That’s right. 

Q. Asa result of that, did your company issue any 
298 title insurance? A. We did not. 
Mr. Hilland: Your witness. 


Cross-Examination 
By Mr. Bergen: 


Q. Mr. Kane, can you be a little more precise as to the 
time at which you were approached by either Mr. Salkeld 
or by Mr. Hilland, or both, with respect to this matter? 
A. Lean tell vou that the date of my final decision as com- 
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municated to my office from Rehoboth was August 26, 1965. 

Q. 19652 A. That's what it says here. 

The Court: August 24, 1965? 

The Witness: Well, let’s see. It started in May, March, 
1964. This may be an error. It must have been "64, because 
in Civil Action 2275 there had been some rejudgments 
entered against some of the defendants and the right to 
appeal had not expired in “65. So, it must be August 26, 1964. 


By Mr. Bergen: 


Q. That's the approximate time on which you notified 

your office to notify and inform Mr. Hilland, or Mr. Salkeld 

that you could not enter—— A. That’s right. 
299 Q. The insurance for the property? A. That’s 
right. 

Q. Now, can you work backwards from that, Mr. Kane, 
to determine when approximately it was that they came 
to you and asked you to do it? A. It’s a little difficult for 
me, becanse of the years we have been handling that prop- 
erty on several occasions. I guess we have examined the 
title dozens of times before it was owned by these parties, 
and it had been very often which is the practice when 
a transaction is pending, that they will come in and talk 
to us in advance. So, it is difficult for me to pinpoint any 
time. Q. I am a little bit confused, Mr. Kane. 

Let me show you the jacket in Civil Action 2275-64, 
which is one of the pieces of litigation to which you re- 
ferred. A. Yes. 

Q. And the top piece on the jacket is the Complaint which 
indicates it wasn’t filed until September of ’64. A. Sep- 
tember 13, 1964, that’s right. That’s what confused me. 
But the other civil action was filed March 6, I think it is, 

1964. 
300 Mr. Bergen: Your Honor, may we borrow the 
jacket from this case? 


(Handed. ) 
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The Witness: It’s largely on account of this Civil Ac- 
tion 575-64. 

Mr. Hilland: Your Honor, I think I injected this by 
my first question, my question should have been the sum- 
mer of ’65 instead of ’64. 

The Court: Well, I guess. 

Mr. Hilland: The law suit was filed in September of 
’64 and it was in the summer of ’65—— 

The Court: Would it be your recollection, Mr. Kane, that 
these matters took place in ’65 rather than ’64? I believe 
that you originally refused to issue the isurance on August 
24, 65? 

The Witness: I said I would not issue it on August 
26, 1965. 

The Court: August 26th of ’65. So, then when Mr. Hil- 
land asked the question, did he come in the summer of 
64, would it be in accord with your recollection it must 
have been the summer of 65? 

The Witness: That’s right. 

The Court: All right. 
301 The Witness: My records so indicate; sir. 


By Mr. Bergen: 


Q. We are talking about the summer of 1965, then, 
rather than the summer of 1964. All right, sir. 

Does your record reflect that with respect to Civil Ac- 
tion 2275-64 that summary judgment had been granted 
all of the defendants in July, the first of July of 1965? 
A. There was a summary judgment for Defendant No. 
2 on July 2nd. There was a summary judgment for De- 
fendent No. 2 on July 7th, and there was a summary judg- 
ment for Defendant 1, 3, 4,5 and 6 on July 15th. 

Q. And was the basis on which you considered, or de- 
clined to issue the insurance at least in some—at least 
insofar as Civil Action 2275-64 is concerned, is only that 
the period of the appeal, the period for noticing an ap- 
peal had not expired? A. I would say that was one reason, 
yes, but this other suit worried me more than that one. 
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Q. Did you examine the papers in Civil Action 575-641 

A. Yes, sir. 

Q. Did you examine the papers in Civil Action—did 
you do it, Mr. Kane or did somebody in your office do it? 

It was done by others, and me. It was sent to me 
302. in Rehoboth. 
Q. I hand you a file which I borrowed from the 
Court on Civil Action No. 575-64 and ask you what about 
this file eaused you not to issue a title binder?) A. About 
that file? 

Q. Yes, sir. Just the simple pendency of a law suit against 
the corporation? A. No, sir. Let me say I did not examine 
this specific file. 

Q. I understand. A. Our examiners take them off from 
day to day, and we have duplicates in our office of these. 

Q. Yes, sir. A. And it was that which I examined. 

No, what—you want me to go into my reasons? 

Q. Yes, sir. I would like to know what it was about the 
pendency of this that caused you not to issue a title binder? 
A. Well, the problem was that the plaintiff alleged in this 
action that this property had been agreed to be sold to the 
Redevelopment Land Agency for a basic price of $4 mil- 
lion, and that there was an understanding that there was 

an additional amount of $685,000 which was to be 
303. paid out of the first 50 per cent of the earnings, T 
think, of the building, or the project. 

Taking into consideration the fact that there was to be 
financing, I suppose in the nature of a construction loan 
in the neighborhood of $5 million, and that thereafter that 
setup had been changed and there was a leasehold estate 
instead of a fee to be granted to the Columbia Plaza Cor- 
poration and the mortgage was to be placed on the lease- 
hold estate so that the rent which I believe was something 
like $325,000 a year would be a prior charge to the princi- 
pal and interest payments dune under the mortgage which 
would be taken ont before there would be a determination 
of net operating income, which would mean in effect that 
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the $685,000 charge being claimed by the plaintiff would 
be—it was a question of whether it was a superior len 
to the rent, or whether it was going to be a junior lien. 

The mortgagee, of course, would require us to insure 
that his lien, or its lien would be the paramount lien on 
the leasehold estate, not subject to any charge. And it 
was obvious to me that we were buying a law suit if we 
jumped one way or the other. 

Q. So, if I understand what you are saying, and I am 

not really sure I do, through no fault of your own, 
304 sir, but if I understand what you are saying, are 

you saying that it was the existence of the obliga- 
tion from the Columbia Plaza Corporation to Antonelli 
and Gould of this $685,000 and the problem of determining 
how and when it was to be paid? A. Yes. I was being put 
in the place of a Court Appeals, you might say, to deter- 
mine what the priorities were between these parties. 

Q. Did you examine, as a part of vour research, the con- 
tract document as a result of which this claim for $685,000? 
A. I examined all the exhibits which were filed with the 
complaint and I believe there were some filed with the 
counterclaim. 

Q. Were vou provided with any of the contract docn- 
ments by the people at the Columbia Plaza Corporation, 
if you recall? A. Just insofar as they were exhibits to 
the complaint. There was an agreement and two amend- 
ments filed as well as exhibits. IT considered them. 

Q. You did review the contract documents? A. Yes, sir. 

Q. Your file reflects one of the ones you reviewed 
305 was an amended A. Dated October 30, °61. 

Q. Do vou have any recollection that that is the 
document that vou examined? A. No, sir. I have seen 
hundreds of them. 

Q. Tam sure you have, sir. 

Again, Mr. Kane, it was the existence of this contract 
claim for $685,000 which caused you the difficulty and 
raised the quenustion in your mind as to whether you should 
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issue a title policy on this project? A. Yes. I have—my 
note which I dictated over the phone says so far as Civil 
Action 575-64 is concerned, one object of this suit is to 
destroy the leasehold estate, and therefore we cannot in- 
sure the validity of any mortagage on the leasehold estate. 

In other words, one of the prayers was for a declara- 
tory judgment, I believe. I havent looked at this action 
for some time, to oblige the parties to go through on the 
original plan and to take the fee title, rather than lease- 
hold estate. 

Q. Yes, sir. A. If that happened, of course, if you de- 

cided that should be the way, I would be interested. 
306 Q. You recognize, of course, that Columbia Plaza 

Corporation ultimately did get a fee hold estate in 
the property? A. I have read in the paper that they did. 
I didn’t have anything to do with it. 

Q. You didn’t have anything to do with the insurance 
of that title? A. No. 

Mr. Bergen: I have no further questions of Mr. Kane. 

Mr. Hilland: No further questions. 

The Court: Mr. Kane, what were they trying to do, 
get a title insured title on the leasehold estate? 

The Witness: Yes. Not on the leasehold estate, it was 
a mortagagee’s policy on a mortgage which would be secured 
on a leasehold estate. 

The Court: Rather than the fee? 

The Witness: That’s right. See, the way the deal was 
originally set up was that the property was to be acquired 
in fee simple and the plaintiffs were to receive $685,000 
in addition to the price that they had agreed to sell the 
property to the Redevelopment Land Agency for, which 

was to be charged on the earnings after the building 

307 was completed. 
Now, in that posture the mortgage loan, construc- 
tion loan, had been placed on the fee simple title, the 
charge would have been subordinated to the lien of the 


mortgage. 
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But then the posture was changed so that instead of 
taking a fee title, Columbia Plaza was to take a leaschold 
estate and in connection with the leasehold estate they 
were to pay rent slightly in excess of $525,000 a year. 

The continuance of a leasehold estate would depend fun- 
damentally on the prompt and punctual payment of that 
rent. If they failed to pay the rent, the leasehold estate 
would fail and therefore the mortgage lien would fail and 
the mortgage lien was a leasehold on the estate. 

Now, the question was whether or not the interest of 
the plaintiffs was impaired by having this obligation of 
$325,000 rent paramount to its claim for the $685,000 addi- 
tional payment due it. The $685,000 was to come out of 
earnings. The $325,000 rent would have to come out of 
earnings, too. But it would be paramount, it would have 
to be paid before there would be any net earnings de- 
terminable. 

The Court: In other words, your problem was that if 
the $685,000 came before the rent 

The Witness: Came after the rent. 

308 The Court: Well, your problem was what? 

The Witness: Well, cither way. If there was a 
fee title there wouldn't be the $325,000 to be taken out as 
rent. 

Tf there was a Ieaschold estate, $325,000 would have to 
come out first before principal and interest on the mortagage 
and then operating charges before there could be a de- 
termination of net profit for the payment of the $685,000. 

My question was, would the rent impair their right. or 
was their right to the $685,000 paramount to the claim or 
obligation to pay rent? 

The Court: Yes. Well, that was what T thought you 
meant. All right. 

Any other questions? 

Mr. Bergen: May T ask another question as a result of 
that? 

The Court: Yes. 
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issue a title policy on this project? A. Yes. I have—my 
note which I dictated over the phone says so far as Civil 
Action 575-64 is concerned, one object of this suit is to 
destroy the leasehold estate, and therefore we cannot in- 
sure the validity of any mortagage on the leasehold estate. 

In other words, one of the prayers was for a declara- 
tory judgment, I believe. I havent looked at this action 
for some time, to oblige the parties to go through on the 
original plan and to take the fee title, rather than lease- 
hold estate. 

Q. Yes, sir. A. If that happened, of course, if you de. 

cided that should be the way, I would be interested. 
306 Q. You recognize, of course, that Columbia Plaza 

Corporation ultimately did get a fee hold estate in 
the property? A. I have read in the paper that they did. 
I didn’t have anything to do with it. 

Q. You didn’t have anything to do with the insurance 
of that title? A. No. 

Mr. Bergen: I have no further questions of Mr. Kane. 

Mr. Hilland: No further questions. 

The Court: Mr. Kane, what were they trying to do, 
get a title insured title on the leasehold estate? 

The Witness: Yes. Not on the leasehold estate, it was 
a mortagagee’s policy on a mortgage which would be secured 
on a leasehold estate. 

The Court: Rather than the fee? 

The Witness: That’s right. See, the way the deal was 
originally set up was that the property was to be acquired 
in fee simple and the plaintiffs were to receive $685,000 
in addition to the price that they had agreed to sell the 
property to the Redevelopment Land Agency for, which 

was to be charged on the earnings after the building 

307 was completed. 
Now, in that posture the mortgage loan, construc- 
tion loan, had been placed on the fee simple title, the 
charge would have been subordinated to the lien of the 


mortgage. 


But then the posture was changed so that instead of 
taking a fee title, Columbia Plaza was to take a leasehold 
estate and in connection with the leasehold estate they 
were to pay rent slightly in excess of $325,000 a year. 

The continuance of a leasehold estate would depend fun- 
damentally on the prompt and punctual payment of that 
rent. If they failed to pay the rent, the leasehold estate 
would fail and therefore the mortgage lien would fail and 
the mortgage lien was a leasehold on the estate. 

Now, the question was whether or not the interest of 
the plaintiffs was impaired by having this obligation of 
$325,000 rent paramount to its claim for the $685,000 addi- 
tional payment due it. The $685,000 was to come out of 
earnings. The $325,000 rent would have to come out of 
earnings, too. But it would be paramount, it would have 
to be paid before there would be any net earnings de- 
terminable. 

The Court: In other words, your problem was that if 
the $685,000 came before the rent—— 

The Witness: Came after the rent. 

308 The Court: Well, your problem was what? 

The Witness: Well, cither way. If there was a 
fee title there wouldn’t be the $325,000 to be taken out as 
rent. 

Tf there was a leasehold estate, $325,000 would have to 
come out first before principal and interest on the mortagage 
and then operating charges hefore there could be a de- 
termination of net profit for the payment of the $685,000. 

My question was, would the rent impair their right, or 
was their right to the $685,000 paramount to the claim or 
obligation to pay rent? 

The Court: Yes. Well, that was what I thought you 
meant. All right. 

Any other questions? 

Mr. Bergen: May IT ask another question as a result of 
that? 

The Court: Yes. 
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By Mr. Bergen: 


Q. Mr. Kane, do I understand it to be your testimony 
that because of Antonelli and Gould were litigating with 
the Columbia Plaza Corporation on the question of the 
priority of the $685,000 over the $325,000 rent, or vice 

versa. that this was what led you not to insure the 
309 title?’ «A. Oh, certainly. I say you were asking me 
to be a Court of Appeals. 

Q. Thank you. A. I had to judge which was going to 
be what. I couldn't issue a $5 million title policy and have 
the Court decide the deed of trust wasn’t a prior lien. 

Mr. Bergen: Thank you, sir. 

The Court: Anything else? 

Mr. Hilland: That is all, Your Honor. 

The Court: You may step down. 

Js there any reason why Mr. Kane should not be ex- 
cused? 

Mr. Hilland: It is all right. 

Mr. Bergen: I have no reason. 

The Court : You may be excused. 


(Witness excused.) 
Mr. Hilland: Mr. Shannon. 


Thereupon 
William Shannon 


called as a witness on behalf of the Defendant, was duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your name and address? 
310 A. William Shannon 
Q. Your address? A. 900-17th Street, Northwest. 
Q. Yourage? A. Fifty-one. 
Q. Your occupation? A. In this case, Counsellor, I am 
President of the Columbia Plaza Corporation, presently so. 
Q. Do you hold an office in any other business? A. I 
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am Chairman of the Board of the Shannon & Luchs Com- 
pany, sir. 

Q. How long have you been connected with Columbia 
Plaza Corporation, the defendant? A. Actually with the 
active affairs of the corporation only since the death of 
my late partner, Frank Luchs. 

Q. Were you a stockholder prior to that time? A. Yes, 
sir, I was. 

Q. Were you a Director? A. I was a Director, I do 
believe, yes, sir. 

Q. And you are a Director now, as well as President? 
A. That is correct, sir. 

Q. In the fall of 1964 did you and Mr. James F. Salkeld 

have occasion to go to see Mr. Ilgenfritz in the 
311 District of Columbia Government? A. Yes, sir, 
I did. 

Q. Can you fix the time, approximately? A. Mr. Hil- 
land, no, I have not taken the opportunity, if you will 
pardon me, I have just returned from a trip out of the 
city, I haven’t refreshed my recollection. I can only go 
approximately in the late fall of 1964. 

Q. And you remember the reason you went to see Mr. 
Ilgenfritz? A. Yes, sir, I do recall very much. 

Q. What was it? A. We had received a phone call, I 
had received a phone call from Mr. Arthur Keys who 
was the Chief Architect on the Columbia Plaza Project. 
He had filed an application for the building permit with 
the District Building. He called quite upset to inform us 
that several weeks had gone by and that the District was 
not taking any action whatsoever to process the building 
permit for the Columbia Plaza. 

Q. All right. 

Did you have a conversation with Mr. Ilgenfritz, you and 
Mr. Salkeld? A. As a result of the call from Keys, I in 
turn called Mr. Tlgenfritz and made an appointment, went 

with Mr. Salkeld to see him, sir. 
312 Q. What did you say to him? A. TI asked Mr. 
Tigenfritz that we had been informed by the archi- 
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tect that the Columbia Plaza Project application was not 
being processed and that we were down there to try and 
find out why and that if something couldn’t be done about 
it. 

Q. Did you find out why? A. I did not find out why, 
sir, no. Mr. Ilgenfritz did say to us at the time that the 
project had not been processed but offered no explanation 
as to why. 

Q. Wow, as a result of your conversation with Mr. Ilgen- 
fritz did you see Mr. Keys again? A. Yes. As a matter 
of fact, Mr. Ilgenfritz promised us when we left him that 
day that he would personally get into the matter and see 
if it were not possible to go ahead and process this ap- 
plication as quickly as possible. I recall that we went 
back to the office and I did in turn eall Keys and told 
him that I felt the results of my visit with Mr. Ilgenfritz 
had been successful and that he should have a man from 
his office follow through on it. 

Mr. Hilland: Your Witness. 


Cross-Examination 
By Mr. Bergen: 


Q. Mr. Shannon, in fact, so far as you know, 

313 Mr. Ilgenfritz did and the other representatives of 

the District Building did go forward with the ex- 

amination of the various papers on file after your visit, 

and shortly thereafter a buliding permit was issued? 
A. Yes, sir. 

Q. In January of the following year? A. To the best 
of my knowledge, yes, sir. 

Q. Now, do you recall approximately the time at which 
Mr. Keys or Mr. Keys’ office filed the architectural plans 
with the District Building? A. No, sir, I do not recall. 
I should not enlighten you on that subject, no, sir. 

Q. Do you recall A. I do recall Keys being upset 
about the fact that no activity had taken place in some 
period of time. 
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Q. Several weeks? A. Several weeks I was told, yes. 

Q. Do you know whether the plans were filed with the 
District Building as soon as they were prepared by Mr. 
Keys, or his office? A. No, sir, I could not answer that 
question. I do not know. 

Mr. Bergen: I don’t believe I have anything 
314 further, Your Honor. 

The Witness: If Your Honor would please, coun- 
sel, if you would permit me, I could make an answer to 
that question. 

The Court: Well, unless one of the attorneys wants an 
answer, we will let it go. 

The Witness: All right, sir. Very good. 

The Court: Anything else? 


Redirect Examination 
By Mr. Hilland: 


Q. Mr. Shannon, in relation to Thanksgiving of the 
fall of 1964, can you relate the time of your and Mr. Sal- 
keld’s conference with Mr. Ilgenfritz? A. Counsel, I would 
be afraid to. It strikes me it was in that vicinity, but I 
wouldn’t want to commit myself. 

Mr. Hilland: That is all. 

Mr. Bergen: Nothing further, Your Honor. 

The Court: Do you want to excuse this witness? 

Mr. Hilland: I am through with the witness, yes, sir. 

The Court: You may be excused. 

The Witness: Thank you, sir. 


(Witness excused. ) 


315 Mr. Hilland: Your Honor, at this time I would 
like to offer a few more extracts of the depositions 
of Mr. Gould and Mr. Antonelli, They are very short. 
The Court: All right. 
Mr. Hilland: I think Your Honor can read them as 
rapidly as they are marked. 
The Court: All right. What page? 
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Mr. Hilland: The first one is on page 22, and this re- 
lates to Counterclaim No. 5 Your Honor. First two ques- 
tions and first two answers on page pad 

The Court: I see, but I don’t understand it. It’s about 
Exhibit No. 4, I don’t even know what it is. 

Mr. Hilland: All right. Number 4, Your Honor, is the 
inter-office communication of Mr. Gould to Mr. Antonelli 
dated July 11, 1961. 

The Court: What does it relate to? 

Mr. Hilland: It is Exhibit No. 50, Your Honor. 

I might add this is the deposition of Mr. Gould. 

The Court: All right. 

Mr. Hilland: The next one is on page 25, the last ques- 
tion on the pages. It’s again line 22, “Did RLA—” it ends 
with the answer on the next page, 26. 

The Court: All right. 
316 Mr. Hilland: The next one is page 26. In other 
words, it ends with the word “computation” on page 
26. 


The Court: All right. 

Mr. Hilland: The next one is page 30, line 12, which is 
the middle of the page, one question and answer, “Would 
you deny”—: 

The Court: He said, neither deny nor agree. 

Mr. Hilland: Page 46, line 8. One question and one an- 


swer begins with, “Well, I think my question’ 

The Court: Wait a minute. Whereabouts is the question? 

Mr. Hilland: It is about a third of the page down. Its 
the second question on page 46. 

The Court: That one question and answer? 

Mr. Hilland: Yes, sir. 

The Court: That doesn’t mean a thing in the world to 
me. 

Mr. Hilland: What T am recounting there, Your Honor, 
I think my question directs to you whether or not you 
ever notified Columbia Plaza Corporation that it was in 
default? Answer, not by letter. 

The Court: Default of what? 
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Gentlemen, you know, you all have spent a lot of 

317. time on this case and I guess you know it back- 

words and forwards. I have got a lot of uncorrelated 

information that has got me so far up in the air I don’t 
know where I am. 

Mr. Hilland: All right. If Your Honor wants to get the 
background of that question you may begin at line 10 on 
page 45. 

The Court: All right. 

Mr. Hilland: The next item is from the deposition of 
Mr. Antonelli on page 140, line 9, begins, “How much 
interest”—it’s about a third of the page down. It’s the 
first question on page 140. 

The Court: How much interest was involved in the 685. 
How far? 

Mr. Hilland: Through those two questions, ends with 
$685,000. 

The Court: All right. 

Mr. Hilland: The next one is page 149, first question and 
answer, ends with the word “correct.” 

The Court: Let me see that exhibit I just had. All right. 

Mr. Hilland: That is all I wish to offer of the depositions 
at this time, Your Honor. 

The Court: Any objection? 
318 Mr. Bergen: No objection, Your Honor. 
The Court: Be admitted. 

The Deputy Clerk: Those additional portions of the 
deposition of Mr. Gould and Mr. Antonelli which are 
Defendant’s No. 40 received into evidence. 


(Whereupon, the portions of Defendant's Exhibit No. 
40 hereinabove referred to were received in evidence.) 


The Court: We will take a recess at this time. 


(Thereupon, a brief recess was taken, following which the 
following proceedings were had:) 


The Court: Mr. Hilland? 
Mr. Hilland: Call Mr. Antonelli. 


Thereupon 


D. F. Antonelli, Jr. 


plaintiff herein, was called as a witness on behalf of the 
Defendant, was duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Hilland: 


Q. Your Honor, may the record show I am calling Mr. 
Antonelli and Mr. Gould as adverse witnesses? 
319 The Court: All right. 


By Mr. Hilland: 


Q. Will you please state your name and address? A. 
D. F. Antonelli, Jr., 1725 DeSales Street, Northwest. 

Q. What is your age? A. Forty-five. 

Q. What is your occupation? <A. President of Parking 
Management, Incorporated. 

Q. And you are one of the plaintiffs in this case? A. 
I am. 

Q. You are business partner of the plaintiff is Kingdon 
Gould, Jr.?. A. I am. 

Q. Did the A & G partnership operate parking facilities 
on Lot $4, Square 33, or portions thereof through January 
27, 1965? A. 27th or 28th, I have forgotten what the 
right date is. 

Q. Do you have an operating statement for that month? 
A. Well, I am sure we have in our accounting records. 

Q. Do you have one with you today? A. No, I don’t. 

Q. Will you obtain it for us, please? A. Yes, 
320 _ sir, I will. 
Q. Did you and Mr. Antonelli—— 

The Court: This is Mr. Antonelli. 

Mr. Hilland: I beg Your Honor’s pardon. 

Mr. Bergen: You should beg Mr. Antonelli’s pardon. 
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By Mr. Hilland: 


Q. Did you and Mr. Gould pay Robert Hall of Dallas, 
Texas a fee of $5,000 to lobby on your behalf in favor of 
the United States House of Representatives Bill No. 9774 
of the 88th Congress, Second Session? A. All I can tell 
you is that Mr. Gould hired Mr. Hall to represent us be- 
fore the House. I don’t know the intimate details of that 
arrangement. Mr. Gould made them all. 

Q. But you do know Mr. Hall was paid $5,000? A. I 
don’t know the exact amount. Mr. Gould handled the ar- 
rangements. 

Q. Do you know that he was paid? <A. As far as I 
know, yes. 

Q. And did you and Mr. Gould also pay the law firm 
headed by General Phinney the sum of $5,000 to lobby 

in favor of that bill in behalf of you and Mr. Gould? 
321 A. Mr. Hilland, I know those laws firms were hired 

and I know they were paid fees, but I don’t know the 
details of the arrangements. 

Q. Was General Phinney from Dallas, too? <A. Yes, 
sir, I believe so. 

Q. And Mr. Hall was from Dallas? A. I believe so, 
sir. I have met them both in Washington. I have never been 
to Dallas. 

Q. Where was Chairman Doughty of Subcommittee 4 of 
the House District Committee from? A. Where was he 
from? 

Q. Yes. A. From the State of Texas. 

Q. In October of 1963, did you and— 

I show you what has been marked as Defendant’s Exhibit 
No. 7 and ask you whether or not you and Mr. Kingdon 
Gould, Jr. and his wife, Mary Gould, filed that application 
with the RLA on or about the date that that paper bears? 
A. Yes, sir, I was one of the signers of this letter. 

Q. You all signed it? A. As far as I know. 
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Q. And in this application, the three of you tendered 

a check on your behalves of $87,037.64 to the RLA, 

322 did you not?) A. Yes, sir. I think that’s the amounut 
in the letter. 

Q. Now, that application was denied by the RLA, was 
it not? A. Yes, sir. I believe in a hearing on November 
19th or 21st. 

Q. Of what year? A. Of 63. 

Q. And following that did you on December 13, 1963 
tender your resignation, represented by Defendant’s Ex- 
hibit No. 9? 

The Court: Resignation from what? 


By Mr. Hilland: 


Q. Resignation as Vice President and Director of Colum- 
bia Plaza Corporation? A. That’s right, sir; I did. 

Q. And did you mail a copy of this letter to all of 
the persons named on the bottom of it as well as to Colum- 


bia Plaza Corporation? A. That’s right. 

Q. Were any of those persons to whom you mailed it 

other than Mr. John McShain in any way a stockholder, 
Director or officer of Columbia Plaza Corporation? 

323. A. Will you let me see the list, sir, and I can tell 
you. 

No, sir, just Mr. MeShain. 

Q. Now, I hand you Defendant’s Exhibit No. 10, which is 
a letter dated December 20, 1963 from Frank J. Luchs, 
President of Columbia Plaza Corporation to all stock- 
holders of Columbia Plaza Corporation and ask you did 
you receive a copy of that communication from Mr. Luchs? 
"4. I am sure I have seen it, sir, but I don’t recall it. 

Q. Now, about the time of that letter were you requested 
by Columbia Plaza Corporation, or officers connected with 
1t, to join with other stockholders to pay certain monies 
to RLA to contribute with other stockholders? A. I 
don’t recall such a letter. 

Q. You have no recollection of that? A. No. 
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Q. In November or December 1963 did you and Mr. 
Gould, with other stockholders of Columbia Plaza Corpora- 
tion, make any contribution to Columbia Plaza Corpora- 
tion for the purpose of providing money to pay over to 
the District of Columbia Redevelopment Land Agency? 
A. No, sir, it wasn’t our obligation to do so. 

Q. Sir? A. It was not our obligation to do 
324 so. 

Q. Well, you were asked to do so, were you not? 
A. I don’t recall being asked to do so. I recall only making 
a voluntary deal with third parties to take Columbia Plaza 
out of its default at that time and to start a new partner- 
ship in order to go forward with the building of the build- 
ings that Columbia Plaza was supposed to go forward with. 

Q. In October 1963, did you testify about Columbia Plaza 
Corporation and Columbia Plaza Urban Renewal Project 
before Subcommittee 4 of the House District Committee 
in the United States House of Representatives? A. Yes, 
sir, I believe that we did, or that I did in October of 1963, 
in response to a subpoena from that committee. 

Q. Did Mr. Gould also testify? A. I don’t believe so. 

Q. Did you testify before the same committee in De- 
cember of 1963? A. I really don’t think so, sir. 

Q. In March of 1964 you filed this law suit that we are 
trying now, did vou not? A. If that’s the date on the 
papers. 

Q. And did you also at the same time employ 

325. Robert Hall and General Phinney to lobby in favor 

of Bill No. 9774 to which I have referred? A. It 

was around that time, sir, but I don’t know the exact date. 
Mr. Gould will probably know them. 

Q. And in September 1965 you authorized the filing of 
Civil Action No. 2275-64 in this court? A. Sir, if that suit 
is dated in September, and I signed it, then I would have 
been a party to it. 

Q. What is your net worth? 
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Mr. Bergen: I object to that question, if the Court please, 
as to its materiality. 

The Court: Well, net worth, the only time that I know 
that it is admissible is when you are seeking examplary 
or punitive damages, but in such cases I guess it is. 

All right. You may answer the question, Mr. Antonelli. 

The Witness: Approximately $13 million. 

Mr. Hilland: Your witness. 

Mr. Bergen: May I see Defendant’s Exhibit 9 and 10? 

The Court: The other one he referred to was 7. 

Mr. Bergen: Yes. It was just 9 and 10 that I wanted to 

check, Your Honor. 


Cross-Examination 
By Mr. Bergen: 


Q. Mr. Antonelli, were you subpoenaed by the Committee 
of the Congress to appear before it and give testimony? 
A. Yes, I was. 

Q. And did you give testimony in response to that sub- 
poena? A. Yes, I did. 

Q. Were you, or the organization of which you were 
a part, subpoenaed to produce various documents before 
the Committee of the Congress? A. Yes, we were. 

Q. And did you submit documents purusant to that 
subpoena? A. Yes, we did, to the best of our ability. 

Q. Did you submit any documents to a Representative 
or Representatives of the Committee of the House of 
Representatives without a subpoena? A. No. 

Q. Did you give any testimony without being subject 
to a subpoena? A. No. 

Mr. Bergen: I don’t believe I have any further questions 

at this time, if Your Honor please. 
327 The Court: You may step down, Mr. Antonelli. 


(Thereupon, the witness left the witness stand 
and returned to the counsel table.) 


Mr. Hilland: Call Mr. Gould, please. 
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Thereupon 

Kingdon Gould, Jr. 
plaintiff herein, called as a witness on behalf of the De- 
fendant, was duly sworn, and was examined and testified 
as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Will you please state your name and address? <A. 
Kingdon Gould, Jr., Laurel, Maryland. 
Q. And what is your age?? A. Forty-three. 
Q. What is your occupation? A. Attorney. 
Q. Are you a member of the Bar of this Court?) A. Iam. 
Q. For how long have you been? A. Since 1952, ap- 
proximately. 
Q. Are you a member of the Bar of any other 
328 court? A. Yes, the State of New York. 
Q. When were you admitted there? A. In 1951. 
Q. And when were you admitted to the Maryland Bar? 
A. In 1956, approximately. 
Q. And are you engaged in the practice of law? A. I 
am. 
Q. And for how long? How long have you been? A. 
Since 1951. 
Q. Here in the District of Columbia? A. Yes. 
Q. Have you ever practiced elsewhere? A, No; essen- 
tially here. S 
Q. Are you also in business? A. Iam. e 
Q. With whom? A. An association with D. F. Antonelli, 
Jr. and John W. Lyon. 
Q. And you have been a partner with D. F. Antonelli, 
Jr. for how long? A. Oh, approximately 10 years. 
Q. And you are a partner with Mr. Antonelli in quite 
a number of enterprises, are you? <A. Yes, and 
329 other people. 
Q. Do you know what the operating net profit was 


168 


on the parking operation on Lot S4, Square 33 for the month 
of January-February, 1965? A. No, I don’t. 

Q. Do you have an operating statement with you? A. 
No, I don’t. 

Q. That operation did continue, did it not, until Jan- 
nary 27, 1965? A. Yes. It terminated immediately after 
we received notice from Mr. Luchs as President of the 
company to yield the ground. 

Q. Did you on behalf of Mrs. Gould and Mr. Antonelli 
pay Robert Hall of Dallas, Texas a fee of $5,000 to lobby 
in favor of House Bill H. R. 9774 about which we have 
been talking? A. No, I did not. 

Q. Who did? A. Nobody did. Let me explain it to you 
this way: I engaged the legal services of General Phinney, 
and I believe that General Phinney subsequently associated 
himself with Mr. Hall. I never paid Mr. Hall directly. 

Q. How much did you pay General Phinney? A. 

$10,000. 
330 Q. And did he inform you that he had split that 

fee 50/50 with Mr. Hall? A. No, I didn’t know 
that. I knew that he was associated with Mr. Hall. I met 
Mr. Hall. But my dealings were with General Phinney 
and I engaged him not for the purpose of, not as you de- 
scribed it, of lobbying, but for the purposes of his legal 
services. 

Q. But he did register as your lobbyist in connection 
with that bilpdid he not? A. Yes, sir, he did. 

The Court?Y{s that 974? 

Mr. Haland: It is H. R. 9774—I always have difficulty 
remembering what Congress. I know it was the Second 
Session. 

The Deputy Clerk: 88th. 

Mr. Hilland: 88th Congress. 


By Mr. Hilland: 


Q. Mr. Gould, I show you Defendant’s Exhibit No. 7, 
which is a communication dated October 31, 1963 addressed 
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to Phil A. Doyle, Executive Director, purporting to have 
spaces for the signatures of you and Mrs. Gould and Mr. 
Antonelli. 
Did all three of you sign that communication? A. 
Yes, sir. 
331 Q. And did you mail it to RLA? A. I believe 
it was hand delivered. 

Q. And did RLA accept or reject that application? A. 
That application was rejected by the RLA. 

Q. With that application you tendered some $87,000 
in the form of a certified check on behalf of you and Mr. 
Antonelli and Mrs. Gould, did you not? A. I don’t re- 
member whether the figure was $87,000 or $68,000. 

Q. It is in the second or third paragraph. <A. Yes, we 
did. And we guaranteed to perform the obligations of 
the Columbia Plaza Corporation personally. 

Q. Now, then, in November of 1963 vou informed Colum- 
bia Plaza Corporation that your application had been 
denied; is that correct? A. Yes. 

Q. Now, shortly after that did vou receive a request 
from Frank J. Luchs, President of the Columbia Plaza 
Corporation to join with other stockholders in making 
contributions to pay and make up the default of Columbia 
Plaza Corporation at that time? A. Not to my recol- 

lection. 
332 Q. You have no recollection of it? A. No, sir. 
Q. Did you make any contribution at that time? 
A. No, sir. I called upon Mr. Luchs smd Mr. McShain to 
provide the necessary moneys to carry the project forward. 

Q. Did you ever testify before Subcotitmittee 4 of the 
Houst District Committee in the United States House of 
Representatives in connection with the bill we were just 
speaking of? <A. Yes, T did. 

Q. When? A. In the fall of 1963. 

Q. Do you remember what month? A. I couldn't tell 
you definitely, it was probably either November or De- 
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cember, I would say. Would you like me to verify the exact 
month? 

Q. No, that is all right. 

November or December of 1963? A. The document is 
here. I could tell you precisely when. 

Q. And it was in March 1964 that you employed the 
lobbyists to lobby in favor of that bill? A. No, sir. I 
employed General Phinney’s legal services in the fall of 

1963. 
333 Q. Well, it was in connection with the legislation, 
was it not, in relation to Columbia Plaza, that you 
employed him? A. No. His employment had gone back 
for some time, considerable time before that, but his 
specific employment for this matter was in the fall of 1963. 

Q. Well, did General Phinney and Robert Hall register 
as lobbyists on behalf of you and Mr. Antonelli with your 
knowledge and consent! A. Yes, they did. 

Q. And did you authorize the filing of this law suit? 
A. Yes, I did. 

Q. Did you authorize the filing of Civil Action No. 
2275-641 A. Yes, I did. 

Q. When you filed that letter action, you were familiar 
with the Silverman case that involved some property in 
the Columbia Plaza area, were you not? A. Ina general 
way, ves, sir. 

Q. You knew, did you not, that that case had gone to 
the Supreme Court, of the United States? A. I believe 
I did, yes, sir. ad 

Q. And did you also know that Judge Keech had 

334 decided th® case involving another Silverman and 

other lots in that Columbia Plaza area? A. No. 

I was only aware of the one Silverman suit. I didn’t real- 
ize there were two. 

Q. And you knew that the Silverman case had established 
the right of the District of Columbia Redevelopment Land 
Agency to condemn property in that area for this urban 
renewal project, did you not? 
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Mr. Bergen: I object to that question. I think it is a 
conclusion of what Judge Keech in fact held in that case. 

The Court: Well, you are asking him for a legal con- 
clusion, are you not? 

Mr. Hilland: Not a legal conclusion, did he know as a 
fact that the Court had so ruled. 

The Court: Well, did he so rule? 

Mr. Hilland: Yes, he did. 

Mr. Bergen: Your Honor, I am going to have to take 
exception to that, if the Court please. One of the points 
at issue in 2275-64—— 

The Court: What do you say, Judge Keech decided? 

Mr. Bergen: Judge Keech decided, as I recall—it has 

been some time since I saw that early Silverman case, 
335 but the file is here before the Court. My recollection 

is that Judge Keech decided nothing more than 
that the taking of this particular piece of property in- 
volved in that litigation was proper. And the reason I 
say that, is because, if the Court please, is the fact that 
the Columbia Plaza. 

The Court: That is all he can ever decide in one case. 

Mr. Bergen: Exactly so. And in fact the Columbia Plaza 
Corporation, when we filed Civil Action 2275-64, moved 
originally for a summary judgment on the basis of Judge 
Keech’s opinion in the Silverman case and it was Judge 
Matthews who determmined not to resolve the 2275-64 on 
that basis. 

The Court: Well, you can get Mr. Gould’s answer and 
we can see if it makes any difference. 


By Mr. Hilland: 


Q. Will you answer the question? A. Ask it again, 
please. 

Q. Did you know as a fact that the Court had ruled, 
prior to the time you filed Civil Action No. 2275-64, that 
the District of Columbia Redevelopment Land Agency had 
a legal right to condemn land in the Columbia Plaza area 
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for the urban renewal project known as Columbia 
336 Plaza Project? A. I knew as a fact that there had 

been a case based on the circumstances as presented 
to the Court at that time. 

I felt that circumstances had indicated the facts had 
been erroneously presented and this was the reason why, 
on the advice of counsel, the case was subsequently filed 
by us again. 

Q. Did you know that one of those cases went to the 
Supreme Court of the United States? A. I probably did. 

Q. All right. A. It woud have made no difference in 
any event. 

Q. Mr. Gould, what is your net worth? A. Approxi- 
mately $314 million. 

Q. And what is the net worth of Mrs. Gould? A. (Ex- 
punged.) 

Mr. Hilland: Your witness. 

Mr. Bergen: Will you bear with me for just a moment, 
Your Honor, please? 

The Court: All right. 


(Pause.) 


Mr. Bergen: Just for the record, not that it makes any 

real difference, I am going to move to strike the 

337 last question and answer with respect to the net 

worth of Mr. Gould. She is not a defendant under 
Counterclaim I as is pleaded by the corporation. 

The Court: Is that true, Mr. Hilland? 

Mr. Hilland: If it is correct, I overlooked it, Your Honor. 

Mr. Bergen: Pre-trial Order, page 13, if the Court please. 

The Court: Check it, Mr. Hilland. 

Mr. Hilland: That is correct, Your Honor. 

The Court: The statement as to Mrs. Gould’s net worth 
will be stricken from the record, and the Reporter, if asked 
to write up the record, he will omit it. 

Mr. Bergen: Thank you, sir. 


Cross-Examination 
By Mr. Bergen: 


Q. Mr. Gould, when did you originally employ General 
Phinney? A. We employed General Phinney off and on 
from about 1959, or 1960. 

Q. So, your legal relationship with General Phinney 
and his law firm far predates the period of time that we 

are talking about? A. Yes, and it continues to today. 
338 He represents a corporation that I am connected 
with in Texas. 

Q. All right, sir. 

With respect to this letter of October 31, 1963, that is 
Defendant’s Exhibit No. 7, about which Mr. Hilland asked 
you, what is the origin of that letter? A. The origin of 
this letter is that during the course of the hearings in 
the fall of 1963 it came out that the Columbia Plaza Cor- 
poration had been in default for a period of time which 
we had not known about, and it also became known that 
the Columbia Plaza Corporation received a formal letter 
of default from the RLA. 

We held several meetings of stockholders and the sub- 
ject of how to cure the default which required payment 
of $87,000 and agreement to proceed with the project was 
discussed. 

It was impossible to effect a resolution among the group 
who were there at that time, who are the present stock- 
holders today. And at the conclusion of a meeting in No- 
vember, the early part of November, it was agreed 
between all the stockholders of the Columbia Plaza Cor- 
poration that they would convey their interests to a new 
organization to be formed which consisted of the Blake 

Construction Company, Mr. Antonelli and myself, 
339 that we would guarantee to refund all the existing 

stockholders’ their investment, that we would guaran- 
tee personally to perform all the obligations of Colum- 
bia Plaza Corporation, and thereby cure its default. 
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A complicated set of agreements were negotiated and 
concluded, including one with the Shannon and Luchs 
group, another with the Blake Development Corporation 
and upon the perfection of these papers this letter was 
written to the RLA and our check was posted with the 
RLA to effect this cure. 

Excuse me, I made a mistake in the statement. I referred 
to November, but the negotiations were in October, and 
culminated in this letter of October 31st which was sub- 
mitted to the RLA. 

Q. Now, the check that was submitted with that letter, 
Mr. Gould, whose check was it, if you urecall? A. It was 
a certified check and it was either a joint check of ours 
and of the Blake Construction Company, or Blake Construc- 
tion Company's check. 

Mr. Bergen: Mr. Murray, will you mark this as the 
Plaintiff's exhibit next in number, please? 

The Deputy Clerk: Plaintiff's 5 marked for identification. 


(Whereupon, Plaintiff's Exhibit No. 5 marked for identi- 
fication.) 


340 By Mr. Bergen: 


Q. Mr. Gould, I hand you what had been marked 
as Plaintiff's Exhibit No. 5 for identification, and ask 
you if you can tell me what that is, sir? A. Yes, sir. 
This is a document entitled Columbia Plaza Agreement, 
November 19, 1963, Antonelli and Gould and Shannon and 
Luchs group, and it touched on the subject I have just 
covered, and it protected the Shannon and Luchs group in- 
so far as they retained the management project for the 
project, it refunded Mr. McShain the sum that he had 
invested in the company and it guaranteed our personal 
obligation to proceed with the project. 

Q. Is this the agreement as a result of which you sent 
the letter to the Redevelopment Land Agency? <A. Yes. 

Q. Which is marked Defendant's Exhibit No.7? A. Yes. 
This is one of the agreements. 
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Mr. Bergen: I offer this, if the Court please, Plaintiffs’ 
Exhibit 5. 

Mr. Hilland: I think it is irrelevant, Your Honor. I 
offered that letter and that application for the sole pur- 
pose to show that these plaintiffs were will ing to cooperate 

with them and contribute $87,000 in connection with 
341 the same project, but when it came to Columbia 

Plaza Corporation they were unwilling to abide by 
their agreement to cooperate. 

Mr. Bergen: The purpose of the offer of this exhibit—— 

Mr. Hilland: That is the only purpose for which I 
offered it. 

The Court: Wait a minute. You are accusing these peo- 
ple of bad taste to such an extent you are claiming 
exemplary damages against them. Anything that would 
tend to indicate they didn’t have bad faith, I think would 
be admissible. 

Mr. Hilland: I agree with Your Honor. I withdraw the 
objection. 

The Court: All right. Then I will admit it. 

The Deputy Clerk: Plaintiff’s Exhibit No. 5 received 
in evidence. 


(Whereupon, Plaintiff’s Exhibit No. 5 was received in 
evidence.) 


The Court: Let me see it. 

Is this whole thing one agreement? 

Mr. Bergen: Yes, sir. I attempted to say it is a lawyer’s 

paradise. 
342 I have no further questions at this time. 
The Court: Well, I do. 

Mr. Gould 

The Witness: Yes, sir. 

The Court: You spoke of a default. Was the—what was 
the default? 

The Witness: There was a formal letter of default 
from the Redevelopment Land Agency addressed to the 
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Columbia Plaza Corporation for failure to proceed in 
accordance with this understanding. 

Mr. Hilland: Your Honor, I object to his statement of 
that written communication. I know the best evidence is 
the communication. 

The Court: Does anybody know, is there an exhibit he 
is referring to? 

Mr. Hilland: If I may have a moment, I will see if I 
have it. 

The Court: There was one default which had to do not 
beginning on time. 

Mr. Hilland: I cured that by starting within the 90 days. 

The Court: Yes, but the first default period was October 

31st, wasn’t it? 
343 Mr. Hilland: Yes, Your Honor. 
The Court: Is that default the one you are talking 
about, not starting the work within nine months of the 
te the agreement was signed? 

The Witness: I have a copy of the document here, sir, 
if I may be excused to get it. 

The Court: I think it has been marked an exhibit and I 
would like to get the exhibit. 

Mr. Bergen: If the Court please, we are not referring 
to the document which is in evidence. That is Defendant’s 
62, which is a letter from Redevelopment Land Agency 
with respect to a default in November of 1964, but we 
are referring to an earlier 

The Court: November 62 mentions a default in 64. 

Mr. Bergen: No, Exhibit 62, which has reference to a 
default in November of ’64. 

The Court: That is not the one you are talking about? 

Mr. Bergen: That is not the one to which we have 
reference. 

The Court: All right. What are we talking about? What 

default was going on in November 19, 1963 when this 
345. agreement was signed? 
Mr. Hilland: Your Honor, I have four exhibits 
I am going to offer, that I think will clear this up. 
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The Court: All right. 

Mr. Hilland: If I may, I will offer them now. Let me 
show them to you. 

The Deputy Clerk: Defendant’s Exhibit Nos. 65 through 
68 marked for identification. 


(Whereupon, Defendant’s Exhibits Nos. 65 through 68, 
inclusive, were marked for identification.) 


Mr. Bergen: No objection to any of these, Your Honor. 

The Court: They will be admitted. 

The Deputy Clerk: Defendant’s Exhibits Nos. 65, 66, 67 
and 68 received into evidence. 


(Whereupon, Defendant’s Exhibits Nos. 65 through 68, 
inclusive, were received in evidence.) 


Mr. Hilland: If Your Honor please, Defendant’s Ex- 
hibit No. 65 is a certified copy of a resolution No. RLA 
63132, District of Columbia Redevelopment Land Agency, 
a crucial thing that it recites is that the Agency did not 

have marketable title to all of the land in the area 
346 until February of 1968. 
Defendant’s Exhibit No. 66 is the Urban Renewal 
Plan for the area which shows on the first page that it 
was approved by the District of Columbia Commissioners 
on August 6th, 1963. 

Those two documents show that as of the latter date 
the District of Columbia Redevelopment Land Agency 
came in a position to perform its contract on November 
29, 1961, which is the contract of sale and evidence be- 
tween RLA and Columbia Plaza Corporation. 

That contract was to have been performed within a 
year. I don’t know whether Mr. Bergen objects to it, but 
the reasons are that RLA was not in a position to have all 
marketable title was that the Silverman case had gone to 
the Supreme Court of the United States. 

The Court: Well, what was this default where $87,000 
was needed? 

Mr. Hilland: Here is what I am coming to. On August 
23, 1963 is a letter, or Defendant’s Exhibit 67, is a letter 
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dated August 23, 1963 from Phil A. Doyle, Executive 
Director of RLA to Mr. Luchs, President of Columbia 
Plaza Corporation at that time asking Columbia Plaza 
Corporation to perform its contract with RLA and 
347 reciting RLA was then in a position to perform. 
The Court: Did performance require payment of 
something? 

Mr. Hilland: Yes, Your Honor. 

Defendant's Exhibit No. 68 is another letter dated Sep- 
tember 6, 1963 from Mr. Doyle to Mr. Luchs about the 
same subject. 

The Court: All right. 

Then they asked them to perform? 

Mr. Hilland: Yes. 

The Court: And Defendant corporation didn’t have the 
money? 

Mr. Hilland: There is the alleged default to which the 
witness has referred I am quite sure. 

The Court: All right. And didn’t have any money; is 
that right? 

Mr. Hilland: Not at that time. It cured the default as 
of January 31, 1964. 

Well, I take that back. They cured the default in De- 
cember of 1963 by paying something on account, and they 
got an extension to January 31, 1964, when they entered 
into the lease agreement dated—in lieu of the purchase 

agreemment of November 29, 1961. 
348 The Court: But they had asked that they perform 
here in August and September and required the 
payment of some money and :the defendant didn’t have it. 

Now, is it your contention that the plaintiffs have been 
—that the plaintiffs having agreed to what was your term, 
to cooperate, that as stockholders they had to put up money? 

Mr. Hilland: Well, other stockholders did. 

The Court: What difference does that make? 

If General Motors asked me and wrote to me to put up 
some money, do I have to do it? 
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Mr. Hilland: No. 

The Court: Now, they have to put money? 

Mr. Hilland: Well, the contract provided—all the other 
stockholders did. 

The Court: I am not talking about what they did, J am 
talking about what the obligation was. 

Mr. Hilland: The others did, sir. They were willing to 
put it up for themselves. 

The Court: Now, Mr. Gould, there came this time when 
you speak of 

Mr. Bergen: Excuse me, may I hand copies of Exhibit 
67 and 68 to the witness? 

These are the two letters just put into evidence, 
349 Your Honor. 
The Court: Yes. 

There came a time when it was necessary to raise this 
money, and you all apparently had a meeting with the 
Shannon and Luchs group; is that correct? A. Yes, sir, 
and Mr. McShain. 

The Court: Mr. McShain, Shannon and Luchs and you, 
and who else? 

The Witness: All the stockholders were represented, sir. 

The Court: All the stockholders were represented. 

The Witness. Yes, sir, it was at Mr. Luchs’ office. 

The Court: And was that a regular stockholders’ meeting, 
or just at an informal meeting? 

The Witness: I believe it was the special meeting, sir. 

The Court: Are there minutes of that meeting, does 
anybody know? 

Mr. Hilland: Yes, Your Honor. 

The Witness: I believe there are. I believe the minutes 

are a part of the document that you recently received. 
350 The Court: Well, we received certain minutes, 

but whether those particular minutes were received, 
I don’t know. 

Mr. Bergen: I believe it is part of that large exhibit, 
Plaintiffs’ Exhibit 5, that mass of documentation. Yes, 
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sir, I believe the minutes of the meeting are contained in 
there. 
The Court: These are all the minutes from May ’60 to 
October 2nd, *63? 
Now, is it in the meeting of October 2nd, 1963 you are 
talking about? 
The Witness: I will have to look at the minutes. 
The Court: Show him the minutes and see if those are 
the ones. 
Mr. Hilland: October 2 of 63, Your Honor? 
The Court: Yes. 
Mr. Hilland: They are also in this minute book, which is 
also in evidence. 
The Court: I wanted to be sure they are the right min- 
utes we are talking about. 
The Witness: Yes, sir. 
The Court: All right. 
We will adjourn until ten o’clock. 
351 Mr. Bergen: Excuse me. May I just take two 
minutes before you conclude today? 
The Court: All right. 
I was going to read these minutes and the exhibits. Do 
you think there is something else I ought to pay attention to? 
Mr. Bergen: I want to read one sentence to the Court 
from Mr. Hilland’s memorandum which he filed with respect 
to Count 1 of the Counterclaim which is directly con- 
trary to what he said just 10 minutes ago. 
lf the Plaintiffs’ having undertaken to cooperate and 
to use their best efforts to the end that Columbia Plaza 
would be designated as the redeveloper had simply sat 
on their hands, the defendant, Columbia Plaza, recognizes 
that its only remedy for such a breach, if it be a breach, 
would be recovery of compensatory damages. 
The Court: Well, that is argument. You can argue 
that when you argue. 
Ten o’clock. 


(Thereupon, at 4:03 o’clock, p.m. the Court recessed to re- 
convene at 10:00 o’clock, Wednesday, April 12, 1967) 
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403 The Court: Mr. Gould was on the stand, wasn’t he? 
I believe I was questioning him. 


Thereupon 
Kingdon Gould, Jr. 


resumed the witness stand and further testified as follows: 

The Court: Mr. Gould, I read those minutes of the de- 
fendant corporation—I believe of October 2, 1963, is that 
the date? 

The Witness: Yes, sir. 

The Court: Describe in some detail that meeting and 
what occurred, will you please? 

The Witness: Well, the primary cause of the meeting 
was the fact that the RLA had given formal notice of 
default of Columbia Plaza, and the question of how to 
resolve this problem was faced by the stockholders and 
the management of the company. And nobody was willing 
to offer any positive solution. So, during the course of 
the meeting, there was a great deal of jockeying back and 
forth, and discussion of who should do what, and who had 
promised to do what. 

Finally, it resulted in Mr. McShain, Mr. Antonelli and 
myself withdrawing from the meeting. 

The Court: Well, now, before that, 

404 The Witness: Yes. 

The Court: I saw indications that Mr. McShain 
had said that it was never his intention to put up any 
substantial sums of money in this manner, and that he had 
already put up—I couldn’t really make out too clearly 
exactly what it was—but it sounded like he had put up 
$300,000.00 or $400,000.00, and he had gotten back some of 
it, maybe as much as $100,000.00 or $150,000.00. 

Do you remember the details of that? 

The Witness: I believe, Your Honor, that Mr. McShain 
had been the primary source of funds for the corporation 
since its inception. The primary expenditures of the cor- 
poration were for architectural fees, which were running 
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at a very high rate, maybe $300,000.00 by that time, that 
is by October of 1963. And I believe that Mr. McShain had 
been advancing these funds. 

The Court: Well, it was a very substantial sum. I don’t 
know what you all call substantial, but it would have been 
substantial in my book. It was something on the order of 
$300,000.00, $350,000.00 or $400,000.00, was it not? 

The Witness: Yes, Your Honor. 

The Court: Then there was one point in the minutes 

where apparently Mr. Luchs said he would be willing 
405 to put up some money. He didn’t want to, but he 

would do it. However, that seemed to be quickly 
dropped. 

Do you recall what that was about? 

The Witness: Well, one of the suggestions that was made 
would be that the additional stock would be issued to 
all the various shareholders. They would buy stock to 
provide sufficient sums to finance the corporation. 

The Court: And Mr. Luchs said at one point, I think, 
while he didn’t want to, he would put up some money. 
That seemed to be passed over. 

Do you recall whether there was further discussion 
about anybody putting up more money? I know at one 
point it was brought out—you said that you and Mr. 
Antonelli, it had not been contemplated that you would 
have to put up more money. 

The Witness: That’s correct, Your Honor. When the 
transaction was originally—rather, when the stock was 
first offered to us, and we became stockholders, which was 
in approximately August of 1960, Mr. Salkeld, who was 
then president of the corporation, told us that Mr. McShain 
would underwrite all working capital necessary for the 
corporation above what mortgages would be obtained, and 
that the stockholders would not be responsible to come up 

with any what would be called “equity money.” In 
406 other words, that Mr. McShain would furnish the 
equity money—this was all our understanding of the 
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transaction. And at that stockholders meeting, I again stated 
that that fact—that this was the basis on which we had 
become stockholders of the corporation. 

Do you wish me to continue? 

The Court: Yes. 

The Witness: What happened, Mr. McShain withdrew 
from the meeting. 

The Court: Yes. Yes, there was a recess, certain of you 
withdrew from the meeting and then came back. 

What occurred then? 

The Witness: Yes, sir. Mr. McShain and Mr. Antonelli 
and I met in a private room aside from the meeting, and 
Mr. McShain told us he wanted to get out of the project, 
he didn’t want to go further with it. 

We told him the way the project was structured and 
the slow-moving nature of it, we thought was going to 
result in a disastrous situation altogether, but if the project 
could be moved along rapidly and pushed and restructured, 
as far as the operating entity was concerned, that the 
project could probably go ahead; and we felt that we could 
bring in a partner who would furnish all the money neces- 
sary to go ahead with the project. 

Mr. McShain then said that if we would return him 
407 his money that he had invested in the project, that 
he would be glad to turn over his stock to us and 

just step out of the deal altogether. 

We shook hands on that deal, and went back to the 
mecting. And then we met with Mr. Luchs. And Mr. Luchs, 
who represented all the Shannon and Luchs stockholders, 
and Mr. Antonelli and I worked out an arrangement where- 
by the Shannon and Luchs firm would retain a management 
contract to manage the project. 

The Court: That was for fifty years, wasn’t it? 

The Witness: Yes, sir. That was for fifty vears. Originally 
the management contract, I believe, was five per cent, 
which was an unusually high figure: and under consulta- 
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tion with Mr. Luchs was reduced to a normal rate which, 
I believe, was around three per cent. 

The Court: Well, when you left that meeting what 
was your understanding between the various stockholders, 
and particularly with regard to Luchs, you and Antonelli 
and McShain? 

The Witness: Well, my understanding was that there 
was an opportunity to bring into the picture another 
partner who would provide the equity money necessary to 

run the project and would immediately get to work 
40S building the project, which had dragged along for 

a long period of time. We felt we had to move 
quickly. 

We made arrangements with the Blake Construction 
Company to go in as a partner, and we would provide 
the credit by guaranteeing the obligations that Columbia 
Plaza was responsible for, and Blake Construction Com- 
pany would construct the project and be our partner for 
fifty per cent of the arrangement. 

It was also necessary to immediately get money to the 
Redevelopment Land Agency to cure the then existing de- 
fault, and to be prepared to pay a current rental figure 
to keep the project in good standing while the project was 
being built. 

The Court: Well, now, that default amount is a little 
puzzling to me. I think it is Defendant’s Exhibits 67 and 
68. It doesn’t anywhere set forth the exact figure of 
$87,000.00, but of course they were written a bit earlier. 

Was the default figure in October $87,000.00, or what 
was it? 

The Witness: Your Honor, 

The Court: Wasn’t that what your check finally went to? 

The Witness: Yes. I imagine by this time the RLA in- 

dicated that the sum of $87,000.00 would cure the 
409 default, so that was the resolution of the amount 

that would have cured the default. I’m sure we would 
have checked with RLA to find out what funds were neces- 
sary to get the show on the road again. 
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The Court: In order for you and Antonelli and this 
other partner to take the matter over, what was necessary 
as far as RLA was concerned? 

The Witness: The approval of the transfer of owner- 
ship by the RLA. 

The Court: Well, how did that relate to this bill in 
Congress? Or did it? 

The Witness: I don’t think there was any relation, Your 
Honor. The hearings were still in progress at the time 
we made our application to the RLA, and I don’t believe 
that the Committee had arrived at any conclusions at that 
time. Testimony was taken subsequently to our submis- 
sion to the RLA. 

The Court: Well, what was this bill in Congress? What 
was the importance of what? And why were you trying 
to get it approved? 

The Witness: Well, at the conclusion of the hearings 
of the Subcommittee, a report was issued by the Subcom- 
mittee, and the report indicated that the Subcommittee 

considered the entire project to be on shaky ground, 
410 and that it was a project that should never have 
gone forward and been undertaken in the first place. 

The Court: When vou speak about the “project,” are 
you talking about the development by the defendant cor- 
poration? 

The Witness: I’m talking about the entire—the designa- 
tion of Columbia Plaza as a redevelopment project, in the 
first place. 

The Court: Well, was land outside of that being devel- 
oped which it was proposed that the defendant develop? 

The Witness: No, Your Honor. This project was just 
for one developer. It comprised just an acreage that was 
conveyed to Columbia Plaza for a single developer, a sin- 
gle project for a single developer. 

The Court: And this bill would have done what? 

The Witness: This bill would have had the effect of 
nullifying the designation of Columbia Plaza as an urban 
renewal project. The land owners, prior to the time of 
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the taking by the RLA, were to be given the opportunity 
to repurchase their land and pay interest from the period 
of time that they had been paid originally by the RLA. 
The Court: That would have been you and Antonelli? 
The Witness: It would have been us, and probably—I 
hesitate to say now—but it would probably have 
411 been five other land owners. 

The Court: Now, would that have permitted you 
all to have developed it without further ado, or would you 
still have had to work out with RLA something or other? 

The Witness: No, that would have nullified the RLA 
project and put the land back into private ownership. Then 
you would be in the same situation you would be with 
any piece of land you own privately. This is, assuming we 
had repurchased the property. 

The Court: All right. Mr. Hilland, do you have any fur- 
ther cross-examination, in view of my questions? 

Mr. Hilland: Yes, Your Honor. 


Redirect Examination (resumed) 


By Mr. Hilland; 


Mr. Gould, in addition to the money John McShain 
had advanced for architects’ fees which you mentioned 
when His Honor was interrogating you, John MeShain 
had also made a deposit of $50,000.00 for the District of 
Columbia Redevelopment Land Agency, had he not? A. 
That is correct. 

Q. As a matter of fact, he had advanced all of the 
monies that Columbia Plaza Corporation had needed for 
any and all of its expenses up to that time, had he not? 

A. That is correct. 
412 Q. Now, when you A. Excuse me. That is my 
understanding of it, Mr. Hilland. 

Q. When you left that meeting in October 1963, to which 
His Honor has referred,—I believe it was Octoher 2nd or 
3rd—when you and Mr. Antonelli and Mr. McShain re- 
tired to another room, you did reach an agreement with 
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Mr. McShain at that time, that is, you and Mr. Antonelli 
on the one hand and Mr. McShain on the other, and you 
shook hands on it, did you not? A. That is correct. 

Q. And a dispute still existed between you and Mr. 
Antonelli on the one hand and Mr. McShain on the other 
as to whether or not you and Mr. Antonelli had breached 
that agreement? A. I don’t know. No,—— 

Q. Well, hadn’t he written you a letter to this effect? 
A. Well, Mr. McShain—I'll answer this way, sir: Mr. Me 
Shain took the position that we were obligated to go ahead 
with the reimbursement of his expenses at that point, re- 
gardless of whether the RLA would approve our acquisi- 
tion of his interest in the project. And our position was 

that since the RLA stock or the RLA project specif- 
413 ically said that there can be no transfer of interest 

without the RLA approval, that the RLA approval 
was a requisite. I believe this is reflected in the minutes 
of the meeting, but I know of no dispute with Mr. MeShain 
over that otherwise. 

Q. Has the dispute between you and Mr. MeShain ever 
been resolved? A. Well, I have not reimbursed Mr. Me- 
Shain. Mr. McShain has put $6,000,000.00 into the project, 
and he still owns his stock, and I still own mine. 

Q. But has the dispute between you and Mr. Antonelli 
on the one hand and Mr. MeShain on the other over the 
agreement you made and shook hands on it October 1963 
ever been resolved? A. I don’t know the diffieulty— 
I don’t mean to argue with you, but I really don’t feel 
there is a dispute over it. 

Q. Hasn’t Mr. McShain addressed letters to you and 
to Mr. Antonelli in which he has informed you that when 
the amount of his damages has been ascertained, he is 
going to seek recovery of those damages from you and 
Mr. Antonelli? A. Well, Mr. MecShain says that if he 
loses money on the project, he may want to hold me re- 
sponsible for it. I don’t consider this a dispute. 

Q. Now, in your offer of October 1963— 
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414 Mr. Hilland: I've forgotten that exhibit number, 
Your Honor. 
The Court: It is Plaintiffs’ 5, isn’t it? That big contract 
T gave you this morning. 
The Deputy Clerk: Yes, Your Honor. 


By Mr. Hilland: 


Q. In the offer of October 31, 1963, or the proposal of 
that date, made by you and Mr. Antonelli to the Redevel- 
opment Land Agency, it asked the Redevelopment Land 
Agency, did it not, to convert the transaction from a con- 
tract to purchase the fee simple title to a long term lease? 
A. That is correct. 

Q. And that was the form that you and Mr. Antonelli 
and Blake Construction Company wished to have the 
transaction assume with the RLA? A. That is correct. 

Q. Now, when you filed this suit in March 1964, a few 
months later, you took the opposite position in counts one 
and two of your complaint in this very case, did you not? 
A. That is correct. 

Q. Yes, sir. 

The Court: Wait a minute, Mr. Hilland. Let me try 
to get some chronology in my mind: 

There was this meeting of October 2, 1963. Then 

415 there came a time—and I have them in my notes, 

But without going back and looking at them—when 

Mr. Gould and Mr. Antonelli made either one or two ap- 
plications to RLA, and they were turned down. 

Do you recall what those dates were? 

Mr. Hilland: The first one was October 31, 1963, and 
the second was November 19, 1963. 

The Court: Then those applications were made right 
after or very shortly after this directors’ meeting, which 
is set forth as exhibits to Plaintiffs’ Exhibit 5, were they 
not? 

Mr. Hilland: Yes, Your Honor, right after that. 
The Court: All right. Thank you. 
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Q. Now, in counts one and two of your complaint in 
this case, in one count you took the position as a creditor 
of Columbia Plaza Corporation that it had no right to 
convert the form of the transaction from a contract to 
buy the fee simple title to the Plaza from RLA, is that 
correct, and convert it to a long term lease? A. That’s 
correct. 

Q. And you challenged that action by Columbia Plaza 
Corporation in one of those counts? 

A. That is correct. 
416 Q. And then in the other of the two first counts, 
you challenged that same action in your capacity as 
stockholder? A. That is correct. 

Q. Now, the bill in Congress, HR-9774, was introduced 
on January 28, 1964, a little more than a month before 
you filed this action against Columbia Plaza, isn’t that 
correct? A. That is, to the best of my knowledge, correct. 

Q. And the purpose of that bill was to terminate the 
Columbia Plaza Urban Renewal Project Area and Plan, 
to restore certain property in the District of Columbia 
to the former owners thereof, and for other purposes, 
right? A. That is correct. 

Q. And when vou employed General Phinney as your 
lobbyist, and he associated Robert A. Hall with him as 
your lobbyist, the object you had was to obtain the return 
to vou and Mrs. Gould and Mr. Antonelli of all of the 
lands which you three had sold to RLA for approximately 
$4,000,000.00, isn’t that correct? A. The object was to re- 
purchase the land, or to have the option to repurchase it. 
Tt also resolved the problem that the corporation had at 
that particular time and which they continue to have to 
date. 

Q. And the effect of that legislation, had it been enacted, 

would have been to put the Columbia Plaza Cor- 
417 poration out of business completely? A. That is 
substantially correct. 
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Q. Now, in your proposal of October 31, 1963, to the 
RLA, didn’t you make the statement in that letter that 
your proposal was predicated upon the premise that the 
Columbia Plaza Urban Renewal Project was a valid and 
legal project? A. That is correct. 

Mr. Hilland: I believe that’s all, Your Honor. 

Mr. Bergen: I have one or two questions, Your Honor. 

Mr. Hilland: One more question, Your Honor. 

The Court: Yes. 


By Mr. Hilland: 


Q. And in the face of that position, you then filed a 
lawsuit in September of 1964, and that is Civil Action 
No. 2273-64. in which you challenged the validity of the 
project and sought to have it declared invalid? A. I 
don’t understand what you mean, Mr. Hilland. A letter 
was predicated on—— 

Q. I'm not talking about a letter. I’m talking about your 
lawsuit, Civil Action No. 2275-64, which you filed Septem- 
ber 15, 1964. The object and the purpose of that lawsuit 
was to challenge the validity of the whole Columbia Plaza 

Urban Renewal Project, was it not, and to have it 
418 declared illegal? A. That is correct. I don’t under- 

stand—you said in the face of statement we did 
something else— could you repeat it? 

Q. After you had made that statement A. What 
statement? 

Q. —to the RLA—— A. The statement 

The Court: Wait a minute. Waite a minute. Start all 
over again, Mr. Hilland. We are all getting confused. 

Mr. Hilland: I will, Your Honor. 


By Mr. Hilland: 


Q. The object and the purpose of you, Mr. Antonelli 
and Mrs. Gould filing Civil Action 2275-64 was to have 
the entire Columbia Plaza Urban Renewal Project de- 
elared invalid and illegal, was it not?’ A. That is correct. 
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Q. In other words, it had for its object and purpose the 
same as HR-9774? 

The Court: Well, at least it would have ended up with 
the same results had it prevailed. 

Mr. Hilland: Yes. 


By Mr. Hilland: 


Q. Isn’t that correct? A. That’s correct. 
419 Mr. Hilland: That’s all, Your Honor. 

The Court: Was that suit based upon the theory 
that it was beyond the powers of Congress to condemn for 
purposes of development? 

Mr. Bergen: Essentially, yes, Your Honor. 

Essentially, the report of the Bill said that the Com- 
mittee is unaware of any intent of Congress that public 
funds and public powers be used to provide for the erec- 
tion of high-rent housing which private industry has and 
is able to provide in abundance in the Nation’s Capital. 

That’s the preamble to the Committee report, so I think 
that is, essentially, the foundation of the bill. 

The Court: In other words, it wasn’t based on con- 
stitutionality, it was based on the intent of Congress? 

Mr. Bergen: Yes, Your Honor. I don’t think it was pre- 
mised upon constitutionality, except I suppose there may 
have been—well, I withdraw that. I think the answer to 
the question is yes. 

The Court: I have always felt that those bills were 
unconstitutional, but the Supreme Court doesn’t. 

Mr. Hilland: Your opinion is shared by many, Your 
Honor. 

The Court: I think you may have asserted that at one 

time. 
420 Recross-Examination 


By Mr. Bergen: 


Q. Mr. Gould, in your proposal or in the proposal which 
you made on behalf of you and Mr. Antonelli and others 
to the Redevelopment Land Agency in the fall of 1963,— 
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I'm talking about the so-called Blake proposal that was 
introduced in evidence yesterday—was this made with 
the consent and acquiscence of all of the then stockholders 
of the Columbia Plaza Corporation? A. Yes. That’s cor- 
rect. 

Q. So your suggestion to the Redevelopment Land 
Agency that the leasehold—that a leasehold interest in 
the Columbia Plaza Corporation be created as a part of 
this new proposal was with the acquiescence of the share- 
holders? A. Yes. They approved the proposal that we 
submitted, and Mr. Luchs went with me to the RLA, and 
noted that the RLA was hearing this agreement, and spoke 
in favor of this proposal, I believe. 

Q. And the Redevelopment Land Agency denied or de- 
clined to approve the change in ownership which you had 
proposed in the fall of 19632 A. That is correct. 

Q. And then in March or January of 1964, the Columbia 

Plaza Corporation did, in fact, execute a long term 

421 lease to the property involved? A. That is correct. 

Q. And was this with your acquiescence as a stock- 

holder of the corporation? A. Well, I felt that the situa- 

tion imperiled our $685,000.00 contract obligation that the 

corporation had executed, in that its payment was to be out 

of cash flow; and the difference between a fee ownership 

by the corporation and a leasehold ownership by the cor- 

poration could seriously jeopardize the eash flow of the 
project. 

Under the proposal that we made to the RLA, which 
did envisage a lease, Mr. Antonelli and I personally ob- 
ligated ourselves to be responsible for those lease pay- 
ments. 

Under the proposal that was made by the corporation 
for the lease, there was no personal obligation, and the 
corporation itself was at that time merely a shell. So that 
with a default of any one month’s rent, the entire lease 
would have terminated, and there was no personal responsi- 
bility of Mr. McShain or Mr. Luchs to insure that the pay- 
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ments would be made, and consequently, our $685,000.00, 
apart from our stock interests, would have gone down 
the drain. 

Q. So while in the fall of 1963, you, with the concurrence 

of all the other stockholders, were amenable to a 
422 leasehold agreement as part of the proposition to bail 

out the Columbia Plaza Corporation, once that pro- 
posal was turned down by the Redevelopment Land Agency, 
you were not amenable to a leasehold agreement in the 
face of your existing interest in the corporation? A. It 
wasn’t the same lease—that’s correct—it wasn’t the same 
leasehold agreement, and it wasn’t the same guarantees 
that were involved. 

Q. Now, Mr. Gould, let me show you what has been 
introduced in evidence as Defendant’s Exhibit No. 3, 
Contract of Sale between the D.C. Redevelopment Land 
Agency and Columbia Plaza Corporation, dated November 
29, 1961, and refer you to Section 1.2 on page 4 of that 
agreement, and ask you if you would review that, please, 
sir. 


(The witness persued the exhibit.) 


Mr. Hilland: Your Honor, I think he has gone way be- 
yond the scope of my direct examination. 

Mr. Bergen: I think not, Your Honor, because it refers 
directly to the payments. 

The Court: Well, I don’t know whether it refers to the 
payments. Is he using the original exhibit? 

Mr. Bergen: He is using the Court’s exhibit. I believe 
T have another one, Your Honor. 

Here’s one contained in Plaintiffs’ Exhibit No. 5, 

423 Your Honor, which I will hand up. 


(The document was passed to the Court.) 


The Witness: Yes, sir. 
Mr. Bergen: Have you reviewed that? 
The Court: What section? 
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Mr. Bergen: Section 1-2, Your Honor, at the top of 
page 4. 

The Court: All right. 

The Witness: Yes, sir. 

The Court: Go ahead. 


By Mr. Bergen: 


Q. Do you know whether, under that provision, the 
deposit had, in fact, been made? A. (Perusing the ex- 
hibit.) I believe it had. 

Q. Is that the $50,000.00 that Mr. Hilland was inquiring 
about during his examination of yout? A. I believe so. 

Q. And do you know whether a surety bond had been 
posted on behalf of the corporation with the District of 
Columbia? A. Yes. I believe a surety bond was posted. 

Q. Do you recall the amount of that bond? A. I believe 

it was five hundred and some odd thousand dollars. 
424 The Witness: Your Honor, may I correct a state- 
ment that I made yesterday? 

The Court: Surely. 

The Witnes: I believe, in response to a question I was 
asked whose check—the $87,000.00 check which was a certi- 
fied check that accompanied the submission to the RLA,—— 

The Court: That was the submission by you and Mr. 
Antonelli? 

The Witness: Yes. And I said it was a joint check, well, 
with the Blake Construction Company, but it was the Blake 
Construction Company’s own check. 

The Court: Very well. 


By Mr. Bergen: 


Q. With respect to that bond which had been posted, 
under paragraph 1.2 of that lease agreement, Mr. Gould, 
would the effect on you of the Blake Construction Com- 
pany’s agreement, had it been accepted by the Redevelop- 
ment Land Agency, have heen to cure any default under 
that bond? A. Well, our obligation with Mr. McShain and 
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the corporation, the stockholders of the corporation, was 
to take the corporation out of default, and to insure that 
Mr. McShain would be reimbursed for all his expenditures 
and any liability he might have incurred in connection 
with the project. 
Q. So that any default by the corporation which 
425. required payment under a bond would have been 
assumed by you and your group? <A. That’s correct. 

Q. Now, Mr. Hilland also asked you if in September of 
1964 you filed or caused to be filed Civil Action 2275-64, 
which would have had the effect of, among other things, 
to declare the project invalid? A. Yes, sir. 

Q. And he pointed out to you that in your letter to the 
Redevelopment Land Agency in the fall of 1963, you had 
premised your proposal upon the validity of the project? 
A. Yes. sir. 

Q. Had anything occurred between the fall of 1963 and 
September of 1964 which came to your attention that 
caused you to change your views as to the validity of 
the project? A. Well, what had transpired was that there 
had been hearings before this subcommittee which started 
in the spring of 1963, and then were recessed in the sum- 
mer, and they again resumed in the fall of 1963. 

Our negotiations with Shannon and Luchs and Mr. Me- 
Shain took place in October. The hearings were still going 
on. A lot of material was being developed which was, at 

best, giving ambiguous light to the project. 
426 In my proposal to the RLA, I wanted to alert 
them of the fact that this project could conceivably 
have not been properly founded legally. 

That was the reason why I put in our proposal the pre- 
mise that the proposal—our obligations to the RLA and 
sums we might advance were predicated upon the validity 
of it. Subsequently to our submission still additional in- 
formation came out of the hearings. This culminated in 
a committee report, which, in effect, said that the proj- 
ect—— 
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Q. I don’t want you to characterize the report. A. Ex- 
cuse me. But they subsequently came out with a committee 
report 

Mr. Hilland: I object to this, Your Honor. This is all 
heresay, I think. 

The Witness: But—— 

Mr. Bergen: Just a minute. 

The Court: I think I would like to hear it. Go ahead. 

The Witness: The Committee report was subsequently 
issued by the Committee at the end of December. And 

jt was on the basis of the Committee report at the end of 
December that provided the motivating reason for testing 
the validity of the project in court. 


By Mr. Bergen: 


427 Q. I show you—— 

The Court: Wait a minute, please. Mr. Gould, let 
me ask you this: This hearing was by what? Subcommittee 
4 of the District Committee? 

The Witness: Yes, sir. 

The Court: Who was the chairman? 

The Witness: Congressman Dowdy. 

The Court: Did you and Mr. Antonelli instigate that 
hearing? 

The Witness: Absolutely not, sir. 

The Court: When did von say it originally started? 

The Witness: It originally started in the spring of 1963. 

The Court: Go ahead. 


By Mr. Bergen: 


Q. Mr. Gould, I show you what has been marked as 
Plaintiffs’ Exhibit No. 6, and ask you to examine it and 
tell me if you can identify it? A. (Perusing the exhibit.) 
This is a report, Report No. 1496 of the 88th Congress, Sec- 
ond Session, with a covering letter from Mr. Roberts, 
Clerk of the House, certifying that the report was entered 
in the Journal of the House on June 18, 1964. 


197 


Q. Well, is this the report of the Committee, to 

428 which you referred? A. I believe there was also 

a preliminary report, an informal report, that was 

issued at the conclusion of the hearing. And this is an 

expansion, an elaboration, and represents a conclusion, I 
presume, I don’t know. 

Q. Well, is this the report of the Committee that came 
to your attention in December of ’64 or January of 65? 
A. Yes. Yes, this report and an earlier report. 

Mr. Bergen: I offer Plaintiffs’ Exhibit 6, Your Honor. 

The Court: Is there any objection? 

Mr. Bergen: Not necessarily for the truth of what is 
therein contained, but the fact that it was reported and 
came to this witness’s attention. 

The Court: Any objection? 

Mr. Hilland: No objection if it is admitted for that sole 
purpose. 

The Court: It is admitted for that purpose. 

The Deputy Clerk: Plaintiffs’ Exhibit, marked for iden- 
tification, received into evidence. 


(Plaintiffs’ Exhibit No. 6, previously described, was 
admitted into evidence.) 


Mr. Bergen: I don’t have any intention of going 
429 into the hearing, but I do want to point out that the 
date of this hearing, according to the transcript of 
testimony, was April 1st of 1963, and that the hearings 
were held in April, May, October, December and again in 
January of the following year. 
The Court: All right. 
Mr. Bergen: I don’t have anything further at this time, 
if the Court please. 
The Court: Do you have anything further, Mr. Hilland? 
Mr. Hilland: Just a question or two, Your Honor. 
Further Redirect Examination 
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By Mr. Hilland: 


Q. Mr. Gould, when you said that the report came out 
at the end of December, to what year did you refer? A. 
There was a preliminary report, of which I have a copy, 
which came out in December of 1963. 

Q. And where is that report? A. May I be excused 
from the stand to get it? 

The Court: If you need to, yes. 

The witness left the witness stand, obtained the report 
and resumed the witness stand.) 


By Mr. Hilland: 


Q. The report to which you referred was not a 
430 report of the Committee, it was a statement of Mr. 
Dowdy, the chairman, wasn’t it? A. Yes. 
The Court: What was the date of it? 
The Witness: I believe it is December 18, 1963, sir. 
The Court: All right. 


By Mr. Hilland: 


Q. Now, the so-called Horton Bill, HR-9774, was intro- 
duced January 28, 1964, was it not? A. I believe so, sir. 

Q. And that was the bill concerning which you employed 
General Phinney, and he, in turn, employed Robert A. 
Hall to lobby—— A. That’s right. 

Q. —to lobby through that bill on behalf of you and 
Mr. Antonelli and Mrs. Gould? A. That is not technically 
correct. I engaged General Phinney in December, and asked 
him for his opinion of our procedure, what we should do 
to proceed in the matter. 

I had also consulted the firm of Williams, Wadden and 
Stein. I engaged Williams, Wadden—when I engaged 
General Phinney, it was just for general legal advice in the 

matter. His advice was to pursue a legislative solu- 
431 tion to the problem, and he advised us that there 
was sentiment on the Hill in favor of undoing the 
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Columbia Plaza project by legislative means, rather than 
getting involved in what could be a long litigation to re- 
solve it in another fashion. And, therefore, he recommended 
that we pursue a legislative solution to the problem. 

Q. Now, yesterday you testified that you had employed 
General Phinney to represent you and Mrs. Gould and 
Mr. Antonelli generally in relation to Columbia Plaza 
Corporation, is that right? A. No. I testified that I had 
engaged General Phinney at other times, both prior and 
subsequent to this time, and that I asked him for his 
opinion with regard to the Columbia Plaza situation, par- 
ticularly during these hearings. 

Q. All right. Now, what did General Phinney do in re- 
lation to the Columbia Plaza Corporation, other than to 
register as a lobbyist for you and Mr. Antonelli in rela- 
tion to HR-9774? A. Well, he gave us his legal opinion 
as to whether or not we should endeavor to pursue a legal 
solution, that is, a court solution to the problems, whether 
we should endeavor to proceed with a business solution 
to the problem, or whether we should proceed with a legis- 

lative solution to the problem. 
432 His recommendation was to proceed with the 
legislative solution to the problem, and we asked 
him to pursue that in any way that would be appropriate. 

Q. When did he give you that opinion? A. Well, that 
was his opinion at the time the hearings were still in 
progress, still in December. 

Q. Did he represent you at those hearings? A. I don't 
believe anybody represented us at the hearings. 

Q. Mr. John Sexton represented you, did he not? A. 
Well, by “represent us,”"—Mr. Sexton and Mr. Muldoon 
of Mr. Edward Bennett Williams’ office were both present 
at the hearings, and General Phinney was present at the 
hearings at different times. 

Q. Now, when did you first retain General Phinney in 
connection with the Columbia Plaza Corporation and the 
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Columbia Plaza projects? A. I would say probably in 
the early part of December of 1963. 

Q. And what did he do, other than render the opinion 
you have just testified about and register as a lobbyist 
and lobby on behalf of you and Mr. Antonelli in favor of 

HR-97742 A. He gave us his legal opinion. 
433 Q. You have said that. What did he do in addition 

to that and the lobby work? A. He gave us his 
legal opinion that the project was invalid; and in the event 
that the legislative remedy was not forthcoming, his rec- 
ommendation was that we should proceed to test the 
validity of the case in the courts. And by this time the 
test is in progress. 

Q. Did he give you a written opinion? A. No, he did 
not. 

Mr. Hilland: That’s all. 

Mr. Bergen: Would you mark this please, Mr. Clerk. 

The Deputy Clerk: Plaintiffs’ Exhibit No. 7 marked for 
identification. 

(Plaintiffs’ Exhibit No. 7 Statement by Congressman 
Dowdy, was marked for identification. ) 


Further Recross-examination 


By Mr. Bergen: 


Q. Mr. Gould, I show you what has been marked as 
Plaintiffs’ Exhibit No. 7 for identification, and ask you 
if that was the report to which you had reference that 
was issued in December? A. This was the first report 
to which I referred. 

Q. This is really a statement by Congressman Dowdy, 

issued at the close of the hearings, is it not? A. 
424 That is correct. 
Mr. Bergen: I offer Plaintiffs’ Exhibit No. 7, Your 
Honor. Again, not necessarily for the truth of what is 
in it, but the fact that it was issued and came to this wit- 
ness’s attention. 
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The Court: Any objection? 
Mr. Hilland: No objection, for that sole purpose. 
The Court: It may be admitted for that purpose. 


(Plaintiffs? Exhibit No. 7, previously described, was 
admitted into evidence.) 


The Court: Is that all, Mr. Bergen? 

Mr. Bergen: Yes, sir. 

The Court: Mr. Gould, I wish you would continue my 
economic education. In January I learned that a very 
smart gentleman with very little capital could gain con- 
trol of one holding company, which in turn gained control 
of three more holding companies, which in turn had five 
billion dollars in assets. 

Now, would you go back over this situation, starting at 
the very beginning, and tell me what has been needed 
in the way of money by the defendant corporation in order 
to get to the present point where you've got four build- 
ings under roof and one starting out, and where the money 

came from. 
435 I recall, for example, that there was $54,000.00 
paid for just a building permit. 

Can you reconstruct that for me? 

The Witness: Only in rather rough terms, Your Honor. 

I guess you'd have to say that the project needed four 
million dollars of land to start out. 

The Court: Now, I still don't understand where that 
money came from? 

The Witness: Well, Your Honor, Mr. Antonelli and I, 
for a period of about ten or twelve years, assembled a 
substantial portion of land in that general area. 

The Court: That I understand, and I understand that 
it went to the government. But where did it go? T know 
where it went from there, but how did it get paid for? 

The Witness: Well, would Your Honor like me to trace 
from 1960, or just from 1963 or °62? 

The Court: Well, let’s start in 1960. 
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The Witness: Well, at the risk of being somewhat long 
winded, Mr. Antonelli and I had assembled this land over 
—a piece of land over a considerable period of time in 
this general area. 

A Redevelopment land project was announced for the 
project—for this area by the National Capital Planning 

Commission and the Redevelopment Land Agency. 
$56 It was announced about November of 1959. And 

the pendency of this announcement weighed very 
heavily on us, because the land was not productive, and we 
were trying to get it in a posture where we could build 
on the land and develop it. 

The hearings were scheduled—the determination on 
whether to designate a project or not was scheduled for 
May 18, 1960. This would be before the District of Columbia 
Commissioners. 

Prior to this time, we were approached by Mr. Salkeld 
of the Shannon and Lucehs firm, who said that he recognized 
that we were in a position—we would have to carry the 
land for a long period of time, and that he had a pur- 
chaser for the land. And a contract was negotiated, which 
was dated May 17, for a contract to be negotiated for a 
corporation to be formed—— 

The Court: Was this in 1960? 

The Witness: 1960. It was the day before the hearing. 
The contract called for a firm sales contract to be entered 
into in January of 1961. 

We were originally to get $100,000.00 deposit, but that 
was changed to $50,000.00 deposit and a $50,000.00 note. 

The $50,000.00 check came from John MecShain. 
437 We signed the contract. Mr. Salkeld—— 

The Court: The first money needed was a $50,000.00 
deposit, and that came from MeShain? 

The Witness: That’s correct. 

The Court: All right. 

The Witness: We had no interest in the corporation. 
We were out of the picture entirely at this stage of the 
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game. We were just waiting until January to settle, to get 
a firm contract, which then would have called for certain 
monthly payments from January on. 

The carrying charges on this land, the net out-of-pocket 
carrying charges, were running at the rate of about 
$10,000.00 a month, and it was very onerous to carry. 

And since you couldn’t tell where the Redevelopment 
Land Agency would actually take the property, we were 
looking forward to January to get paid by the Columbia 
Plaza Corporation at the rate of, I believe it would have 
been about $15,000.00 a month. And that would have re- 
lieved us from our carrying charges. 

The Court: Was that original negotiation in May of 1960? 

The Witness: Yes, Your Honor. That provided for us 
to enter into a contract, a firm sales contract, in January 

of 1961. 
438 The Court: You were going to get $50,000.00 in 
cash, and you did get it, which was paid by McShain. 
You had carrying charges of $10,000.00 a month, and you 
were going to get about $$15,000.00, but did you ever get 
any of that $15,000.00? 

The Witness: No, Your Honor. What happened was— 
T’ll trace the chronology—in July of 1960, Mr. Salkeld 
came to us and tried to sell us an interest in the Columbia 
Plaza Corporation, become stockholders of it. I didn't want 
to do it. Mr. Antonelli thought that maybe it had some 
merit. 

Mr. Salkeld’s proposal was that we advance or agree 
to reimburse Mr. MeShain for $40,000.00 in exchange for 
which we would purchase stock in the company. 

We asked Mr. Salkeld how was the company structured, 
how it was going to go ahead, where the money was going 
to come from, and so forth, to get an idea whether we 
wanted to commit ourselves for this type of investment. 

Mr. Salkeld and Mr. Luchs told us that Mr. MeShain had 
agreed to furnish all the equity money necessary for the 
project, whch was to be reimbursed to him at no interest; 
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and that Mr. MeShain was getting an eight per cent building 

fee in consideration for this, furnishing the equity money. 

He told us that he needed the $40,000.00, because 

439 Mr. McShain had told him that until the project got 

further along, Mr. MeShain refused to advance 

more than $50,000.00, and he needed—Mr. Salkeld needed 
$40,000.00 for architectural fees. 

He said that Mr. McShain—if we guaranteed to reimburse 
Mr. McShain. Mr. MeShain would then advance us an 
additional $40,000.00. 

‘And so we made this arrangement during the summer 
of 1960, and so became stockholders of Columbia Plaza. 

Mr. Hilland: I object to this, Your Honor. This testi- 
mony attempts to vary and add to by parol a written agree- 
ment between the parties respecting that stock on Decem- 
ber 7th, 1960. 

And, moreover their answer—Your Honor, their answer 
admits in this case that the stock was substituted for the 
note. That is the admission in the pretrial order by the 
plaintiffs in this case. The agreement of March 2, 1961, 
recites as a fact that the two hundred shares of stock 
had been substituted for the $50,000.00 deposit note. 

Then, of course, this is all supported by the written 
agreement dated December 7, 1960, which is in evidence. 

I submit that now, by letting him make this narrative 

statement, his testimony is varying and adding to, 
449 by parol, a written agreement; and it is contrary 

to the pleadings in the case and contrary to the 
contract of March 2nd as well. 

The Court: As far as I am concerned, Mr. Hilland, it is 
not affecting the contracts in dispute in the slightest. 

Mr. Hilland: Well, if that is true, I don’t object then, 
Your Honor. 

The Court: What I am trying to find out, I am not versed 
in business goings on, and the idea that a corporation with 
a capital of a thousand dollars can end up owning real 
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estate that cost $4,000,000.00 and buildings that cost some- 
thing like $22,000,000.00 is to me in the realm of faryland. 
But I know it was done, and what I am trying to find out 
is how it was done. How do you do these things? 

Mr. Hilland: Very simple. John McShain has about 
$6,000,000.00 or $7,000,000.00 invested in that, over and 
above any borrowed money from any other source. 

The Court: And I am also trying to find out this: Why 
the plaintiffs did what they did. And in order to do that, 
I’ve got to get some understanding of the background of 
this thing. When you just look at it cold, without any 
further explanation, and you see that the plaintiffs had 
a contract with the defendants and they were stockholders 

in the defendant corporation, and yet they go out 
441 and support a bill in Congress and try to put an 

end to the whole thing. Theyy put a bid in to the 
RLA which appears to be in competition with the corpora- 
tion. This seems like wholly inexcusable conduct, without 
any more ado. But maybe when you understand the financial 
situation involved, as indicated by those minutes of 
October 2nd, 1963, this thing becomes understandable. 
Maybe you have a situation where these people have got 
a lot of money invested in real estate, and due to lack of 
capital, the thing looks like it might wind up with a tre- 
mendous loss, and it begins to look like perhaps the de- 
fendant has the financial ability to go ahead with this 
thing. Well, that puts a different light on it, if that is so. 

I am not interested in conclusions about contracts. All 
I am interested in is how much money has actually had 
to be put up, to this point, and where it came from. 

So far I get a $50,000.00 deposit from McShain to the 
plaintiffs in connection with the purchase of the land. 

Beyond that, I don't yet know what is needed to be 
put up and where it came from, and that is what I would like 
to find out. 

Mr. Hilland: Your Honor, there is one significant fact: 
The plaintiffs in this case had received their money, more 
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than $4.000,000.00, for their land. They didn’t have an 
412 enormous investment. They had been paid $19.32 

a square foot for all of their land from RLA. And 
the only money they still had in the project was a small 
amount which I indicated the other day, about three hun- 
dred and some thousand dollars that is within the $685,- 
000.00 note. They had received every other dime that was 
coming to them. 

The Court: What would have happened had the whole 
thing been declared illegal and the RLA’s action in pur- 
chasing it was without any legal basis? I don’t know what 
would have happened, but, in any event, Mr. Hilland, I 
would like to find out just what has been spent and where 
it came from: and anything that the witness says about 
interpreting the contract, I don’t care about. 

Mr. Hilland: The witness who would know about the 
facts that Your Honor wants to know, in detail and ac- 
curately, would be the treasurer of Columbia Plaza Cor- 


poration and a representative of the John McShain organi- 
zation. 


The Court: Well, that may be. And if this witness tells 
me anything that you think is not so, you can then put 
them on and correct it. 

Mr. Hilland: All right. 

The Court: Now, Mr. Gould, we have $50,000.00 put up by 
MeShain on the purchase price. 

What was next required, and where did it come 

from? 
443 The Witness: Well, the second amount, Your 
Honor, would probably be the $40,000.00 that 
MeShain advanced in the summer of 1960 to the architects, 
which we guaranteed to reimburse him. 

The Court: Let’s see, he put up $40,000.00 to the archi- 
tects, and you and Mr. Antonelli guaranteed it? 

The Witness: We guaranteed it, yes. T believe by letter 
dated August 24th, at the same time we hecame stock- 
holders of Columbia Plaza. 
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The Court: All right. Now, what was next? 

The Witness: I think the next was in December of 1960, 
when we amended the agreement with Columbia Plaza. 
That is, the May 1960 agreement was amended in Decem- 
ber, at which time we retuurned the $50,000.00 note in 
exchange for our stock. 

The Court: Well, but that didn’t involve any cash, did it? 

The Witness: No, Your Honor. It reduced the $50,000.00 
that the corporation had outstanding as a note to us. 

The Court: What next, in actual money paid out, came in? 

The Witness: I presume that Mr. McShain ad- 

444 vanced sums of money—do I trace it chronologically, 

Your Honor, or do you want me just to touch on the 
money? 

The Court: Well, the money and chronology. 

The Witness: Well, the next event was in January of 
1961, when the time came to sign the contract called for 
by the May agreement of 1960. Columbia Plaza was un- 
willing to sign such a contract, and they obtained numerous 
extensions of small periods of time, endeav oring to work 
out another arrangement, because Mr. McShain was un- 
willing to put up any money, and Shannon and Luchs 
was unwilling to put up any money, and Columbia Plaza 
had no money to enter into the agreement, which called 
for—— 

The Court: That’s not what I’m after, Mr. Gould. 

The Witness: I’m sorry. 

The Court: Not their difficulties, but just what monies 
were actually out of pocket, paid by somebody, and where 
it came from. 

The Witness: Well, I would say that all these sums 
that have been advanced to Columbia Plaza to date, other 
than mortgage monies, I don’t know whether any have 
been advanced or not, but all the monies that have been 
received have been furnished by Mr. McShain. And by 
October of 1963, I believe Mr. McShain had some $350,- 
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000.00 in the project, which were the sums we agreed to 
reimburse him for. 

5 I believe there is a blance sheet in that so-called 
Blake agreement—there is a certified balance sheet 

of the corporation, and I believe it will show the sums then 

due were all due to Mr. MeShain. 

The Court: That $350,000.00 doesn’t include the license 
fee, does it? 

The Witness: I don’t believe a license fee had been issued 
by 1963. The corporation was in default for not proceeding 
at that time, Your Honor. 

The Court: In October 1963, MeShain put up about 
$350,000.00. What was needed thereafter in the way of 
cash, and where did it come from? 

The Witness: Subsequent to that time, Mr. MeShain has 
advanced all the sums that have been advanced up to 
the present time. And I believe that totals some $6,000,- 
000.00. 

The Court: Well, does that include the purchase price 
of the land? 

The Witness: No, it does not—excuse me—yes, it does, 
Your Honor. The transactions on the land were as fol- 
lows: In October of 1961,—the rest would be saying too 
much, Your Honor. May I trace it chronologically from 
1961? 

The Court: Yes. 

The Witness: In 1961, January of ’61, the cor- 

446 poration did not enter into its contract to buy the 

land from us. Instead of that, it entered into an 

agreement of March—this is 1961—in March 1961, which is 
the so-called March agreement of 1961. 

And pursuant to that March agreement of 1961, we 
called on the corporation to pay us sums of money that 
we were entitled to receive under the March agreement. 

The first payment was due in October—October 1st 
of 1961, and the corporation was unwilling to make this 
payment. 
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A new agreement was drawn up, dated October 3, 1961. 
And at that time the Redevelopment Land Agency pre- 
sented to us contracts calling for the sale of the land to 
the Redevelopment Land Agency. And subsequently those 
were settled by the Redevelopment Land Agency, and in 
March—— 

The Court: I am not interested in that, Mr. Gould. What 
I am interested in are the actual expenditures. McShain 
has spent something around $6,000,000.00 up to this time, 
and that includes, I take it, the price paid by the corpora- 
tion to the Redevelopment Land Agency for the land? 

The Witness: Yes, Your Honor. 

The Court: And that would also include this original 

$50,000.00 and $40,000.00 and more paid the archi- 
447-450 tects plus probably a lot more paid to the archi- 

tects, plus those fees for the permit, and so on, is 
that right? 

The Witness: Yes, Your Honor. 

The Court: Does McShain have some kind of a mortgage 


or second mortgage on this property? 

The Witness: Under—I don’t believe he has a second 
mortgage. I do believe that he has short term demand notes 
which the corporation has issued to him for the monies 
that he has advanced. 

The Court: All right, gentlemen. Let’s take a fifteen- 
minute recess. 


(Whereupon, at 11:13 a.m., the Court recessed.) 


451 After Recess 
The Court: Does anyone have any more questions 
of Mr. Gould? 
Mr. Hilland: Yes, Your Honor. 
The Court: All right. 


Further Redirect Examination 
By Mr. Hilland: 


Q. Mr. Gould, on October 30, 1961, the District of Colum- 
bia Redevelopment Land Agency paid you and Mrs. Gould 
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and Mr. Antonelli $12,540 for the real estate described in 
Defendant's Exhibit 47, did it not? A. Yes, sir. 

Q. That was on October 30, 1961, right? A. I don’t know 
the figure offhand. 

Q. Isn't that the date of the deed that you and Mrs. 
Gould and Mr. Antonelli made to RLA at that time? 
A. Yes, that is correct. I don’t know when they paid me. 
That is the date of the deed. 

Q. And that contract shows that the sale price of the 
property was $12,540? A. That is correct. 

Q. And that was part of the property you and 
452 Mrs. Gould and Mr. Antonelli owned in the Colum- 
bia Plaza area? A. That is correct. 

Q. Now, on March 1—and this is a significant date in 
view of Your Honor’s questions—on March 1, 1962, the 
Redevelopment Land Agency paid $3,833,057 for the re- 
mainder of the land that RLA purchased from you and 
Mrs. Gould and Mr. Antonelli? A. That is correct. 

Q. So as of March 1, 1962, vou and Mrs. Gould and Mr. 
Antonelli had been paid for all of the purchase money 
involved in the sale of your land to RLA except whatever 
portion of it may have been represented in the remaining 
obligation of $685,000, isn’t that rightf A. Ahat is correct. 

Q. So whatever portion of $685,000 represented $21 a 
square foot for the land you sold to RLA was all that 
you and Mr. Antonelli and Mrs. Gould had remaining in- 
vested in the transaction? A. I don’t understand your 
question, sir. 

Q. I will withdraw the question. You had been paid for 

all of your land except whatever portion of it was in 
453 the $685,000? A. That is correct. 
Mr. Hilland: That is all. 

Mr. Bergen: Just one question or perhaps two, if the 

Court please. 
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Further Recross Examination 
By Mr. Bergen: 


Q. Let me show you, Mr. Gould, Defendant’s Exhibit 57 
which is in evidence, and ask you to refer to that, sir. 
A. Yes, sir. This is the settlement sheet of March Ist, 1962. 

Q. All right. Now, at the time of the settlement on the 
sale of your property to the Redevelopment Land Agency, 
did you reimburse John McShain for the $40,000 which 
he put up as the architect’s fee? A. Yes, I did 

Q. Did you reimburse the Columbia Plaza Corporation 
for the $50,000 deposit? A. Yes, I did. 

Q. Did you pay the Shannon and Luchs Corporation a 
commission on the sale in the amount of $90,000? .A. Yes, 
sir, in the amount of $90,000. 

The Court: Was this a cash transaction or is this in that 

six hundred and some thousand? 
454 The Witness: This is a cash transaction. It is 
totally different from the 685. 

The Court: This isn’t a simple thing, is it? 

Mr. Bergen: I wish I could say it was, Your Honor. 

The Court: All right. Is there anything else? 


By Mr. Bergen: 


Q. These three items of $90,000, $40,000, and $50,000 
represent out of pocket expenses by you? A. Yes. Those 
you could consider our investments in the corporation. 

Mr. Bergen: May I see that settlement sheet again, 
please? 

The Deputy Clerk: Surely. 


By Mr. Bergen: 


Q. Would you look at the figure at the bottom of the settle- 
ment sheet, the total amount of the property settled upon, 
and read that figure, sir? A. Well, the amount that we 
received above the mortgages was $754,000. The total price 
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was three million—it looks like thirty million, but 
455 I don’t believe that is correct. 
Q. $3,044,000. A. $3,044,000. 

Q. Not $3,800,000, as Mr. Hilland asked you earlier? 
A. That is correct, $3,04,023. 

Mr. Bergen: That is all I have at this time, Your Honor. 

Mr. Hilland: That is all. 

The Court: This is a matter of interest. Is the Washington 
Gas Light Company in the chain of title of any of this 
property? Is that Washington Gas Company property all 
south? 

Mr. Hilland: I can’t answer that question, Your Honor. 

Mr. Bergen: Mr. Gould answered no, and I guess he 
knows better than any of us. 

Mr. Hilland: It seems to me this property is a little 
farther north and to the west of this. 

The Court: It was just a matter of interest. I remember 
when I first started practicing law the Gas Company had 
a rate hearing on and found it didn’t have clear title 

to the property down there, including Anolostan 
456 Island. And we brought suits to clear title which 

frequently had as many as two thousand defendants 
in it, coming from the King of England down to the 
present time; and it was quite interesting. But I guess it 
was all west of that. 

Mr. Hilland: A little west and north, I think. 

The Court: Yest. All right. Do you have anything 
further? 

Mr. Hilland: No, Your Honor. 

The Court: You may step down. 


(Witnessed excused.) 


Mr. Hilland: Your Honor, I have during the recess called 
Mr. Hurst, the treasurer of Columbia Plaza Corporation, 
and asked him to come down with the figures Your Honor 
is interested in with respect to the amount advanced by 
John McShain or monies advanced and by whom. 
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The Court: All right. 

Mr. Hilland: Now I wish to ask Your Honor to take 
judicial notice of the plaintiff’s complaint in this case, 
particularly the first two counts. 

The Court: The first two counts. All right I have 
read the first count, and it seems concerned with that 

$685,00C and the effect that a lease agreement from 
457 the defendant corporation with RLA has on it as 

a matter of security and assurance of payment which 
they contemplate would be different. 

Mr. Hilland: I want Your Honor to know that they 
had knowledge of that lease agreement of January 31, 1964, 
as those two counts show. 

The Court: I don’t think there has ever been any doubt 
about that. 

Mr. Hilland: All right. Now, during his testimony yester- 
day Mr. Antonelli agreed to produce the operating state- 
ment of January 1965. 

Do you have that, Mr. Bergen? 

Mr. Bergen: Yes, sir. 

The Court: Is this for 27 days in January? 

Mr. Bergen: 27 or 28 days, yes. 

Mr. Hilland: May we have this marked, please? 

The Deputy Clerk: Defendant’s Exhibit 69 marked for 
identification. 


(Parking Management Incorporated Statement of Opera- 
tions was marked Defendant’s Exhibit 69 for Identification.) 


Mr. Hilland: Your Honor, I offer in evidence De- 
fendant’s Exhibit 69, which is a statement of op- 
458 erations dated January 19695. It is on the letterhead 
of Parking Management Incorporated. 
The Court: I take it there is no objection. 
Mr. Bergen: No objection. 
The Court: It will be admitted. 


(Defendant’s Exhibit 69 for Identification was received 
in evidence and marked Defendant's Exhibit 69.) 
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Mr. Hilland: It shows rent of $2,940.51. I don’t know how 
they can show that. 

Mr. Bergen: There is an obvious error on the statement 
in the amount of rent which is charged. The arithmetic 
that I erased from the statement with Mr. Hilland’s kind 
approval before he offered it to the Clerk was my arithmetic 
trying to figure out where the $2,900 figure came from, and 
I was unable to do so. 

Mr. Hilland: The testimony is that they have not paid 
any rent for January 1965. 

Now, Your Honor. 

The Court: Wait a minute. Is it correct that there were 
no rents paid at all? 

Mr. Bergen: It appears to be correct that there has 
been neither any rent nor fifty percent net operating in- 

come check tendered for that month. And there is no 
459 question that whatever the correct amount is it is 
due and owing. 

The Court: Then the amount that would be due and 
owing, at least, would be this $3,401.69 plus all of the 
$2,940.51, wouldn’t it? 

Mr. Bergen: Yes, I think that is right. 

Mr. Hilland: It would be more than that. 

Mr. Bergen: It would probably be more than that, even 
if you figure that all we were responsible to pay was $7,012 
for that month or whatever 28 days would come to. That 
would wipe out the operating income, but it would still be 
in excess of what Your Honor stated. 

The Court: Wait a minute. Let us forget what the rent 
amounted to. Let us forget that. 

Mr. Bergen: All right, sir. 

The Court: Here you show a gross revenue of $13,204, to 
which you charge certain expenses, including $2,940.51 rent 
which is now admitted was not paid. It does not make 
any difference whether it was erroneous or not. It just 
wasn’t paid. 

Mr. Bergen: That is right. 
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The Court: The other expenses would appear to be— 
I don’t know about your Research and Development. 
460 What were they working on? 
Mr. Bergen: I don’t know, Your Honor. 

The Court: Forget Research and Development. Those 
would be normal expenses which they were entitled to 
charge. So that the minimum that the defendants would 
be entitled to would be what they show as $3,401.69, plus 
the rent which wasn’t paid. 

Mr. Bergen: I think there is no quarrel with that. 

The Court: Wait a minute. It would be half of that. 

Mr. Hilland: Your Honor, may I make a suggestion? 

The Court: Yes. 

Mr. Hilland: Before arriving at fifty percent of the net 
I think one would have to eliminate the management fee. 

The Court: There isn’t any management fee in this one. 

Mr. Hilland: I thought there was. 

The Court: Yes, there is 1,322.76, you are right. 

Mr. Hilland: Eliminate that and eliminate the rent. 
461 The Court: Then half of those figures would go 
to you, not the full figures. 

Mr. Hilland: Half of it, yes, half the remainder after 
eliminating—I didn’t notice Research and Development. 

The Court: What in the world is that? 

Mr. Hilland: I don’t know. 

Mr. Bergen: I don’t know, either, Your Honor. I can 
find out. 

The Court: You are not planning a new airplane or 
something? 

Mr. Bergen: I don’t think so. 

The Court: All right. 

Mr. Hilland: Your Honor, I wish to offer about a half 
a page of Mr. Gould’s deposition, page 123, in connection 
with Counterclaim 4. 

The Court: 123. 

Mr. Hilland: Page 123, the first question, “The only ques- 
tion I am asking you is,” through line 13, the words, “Yes, 
I think so.” 
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The Court: Well, does that still mean the 365,000 odd 

square feet?? 
Mr. Hilland: That is what he testified. 

+62 The Court: That is what he testified. Was this 

fact known that this additional property was in the 
29,000? It really ought to be a fairly simple matter, it 
seems to me, to determine whether or not as more ground 
was acquired under the lease agreement with RLA the 
parking operations of Antonelli and Gould on the property 
were expanded. 

For one thing, I think that the gross income would have 
some bearing to show that. If the parking space they occu- 
pied almost doubled, the gros sincome ought to almost 
have doubled. 

Mr. Hilland: That is the next thing I wanted to take 
up with Your Honor. Your Honor suggested this same ques- 
tion yesterday. And I had some of those quarterly reports. 
I didn’t have all of them after putting my copies in evidence. 

For the quarter ended December 31, 1963, the gross 
revenues were $43,553.90. Now: 

The Court: Wait a minute. Was that the last full month 
that they operated before it was shut down? 

Mr. Hilland: No. It ended in January of ’65. 

The Court: Oh, and this is December of 63. 

Mr. Hilland: December of 63. This is before the long- 

term lease. This is the last quarter involving that 
463. monthly rental agreement, so-called use and oc- 
cupancy agreement. It is the last full quarter un- 
der the old type lease, and it was $43,500 in round figures. 

Now, the first quarter of 1964 which ended March 31st, 
1964, included one month with the whole area involved, 
and that was $44,700 in round figures. 

Now, the first quarter where the whole area was in- 
volved, the gross revenues jumped to $59,038.55. In other 
words, they jumped from the last quarter of 63 to the 
second quarter of ’64, they increased by $15,474.65. So 
they must have been 
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The Court: For the quarter or the month? 

Mr. Hilland: For the quarter. 

The Court: For the quarter. 

Mr. Hilland: For the quuarter. So they must have been 
using more land. 

Mr. Bergen: Not so. 

The Court: Wait a minute. 

Mr. Hilland: And then for the quarter ended September 
30, 1964, the revenues had jumped to $54,403.25, an in- 
crease of $14,331.05 over the quarter ended March 31, 1964. 

Now bear in mind that the first quarter of "64 
464 there was only one month involving the whole area. 
That was March. January and February involved 
200,000 square feet. So it is perfectly obvious from their 
gross revenues, as Your Honor suggested yesterday and 
again now, that they were using more land than they had 
before. And Mr. Gould has testified that they were using 
all of it. 

The Court: Well, he testified they were using all of it. 
But with the piece of testimony, just taking one question 
and answer, it isn’t clear to me what all of the month 
meant to him. 

You know, this ought to be a simple matter to resolve. 

Mr. Hilland: Your Honor, I have talked to an official 
of the RLA the first thing this morning. I talked to him 
right after nine o'clock. And he said he didn’t know whether 
any information would be available, but he thought it 
would take him at least into this afternoon. And he said 
he would call my office, which he hadn’t up to the time of 
the recess: and I would like to reserve time to find out 
whether or not he can be of help. 

The Court: Reserve whatever time necessary, because 
we got to answer it somewhere. 

Mr. Bergen, what do you say about this increase 
465 in revenues? 

Mr. Bergen: T would ask Your Honor to look at 
the next quarterly statement. 
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The Court: Give me the quarterly statement. 

Mr. Bergen: All right. I will hand you up my copies. 

The Court: Well, there ought to be one here. 

Mr. Hilland: It is right there. 

The Deputy Clerk: 27, I believe. 

Mr. Hilland: It is right there. I just had it. 

The Court: Well. let us take the first one. The first 
statement covers April 1 to June 30, ‘62, and referring 
only to gross revenues, that is $25,000, is that correct? 

Mr. Bergen: Yes, sir. 

The Court: July-September, ‘62, 28; October through 
December, °62, 35: January-March, °63, 38. It seems to 
have hit a plateau there, hasn’t it? April through June, 
"63, 38, sure on a plateau; July-September, 37, same thing. 
October-December, it goes up to 43. Why? 

Mr. Bergen: I don’t have an answer to that. Oh, yes, 
I do. That was the period of time when there was more 
land made available. 


Mr. Hilland: Increase of rate and more land. 


Mr. Bergen: That is when the parking use and 
466 occupancy agreement went from five thousand some 
odd dollars to seven thousand some odd dollars and 

more land was made available at that point. 

The Court: All right. How much more land? 

Mr. Bergen: Sir? 

The Court: Before there had been roughly 200,000? 

Mr. Bergen: It became 200,000 at this point. 

The Court: This is when it became 200,000 and this is 
when it went up to 7,000? 

Mr. Bergen: Yes, sir. 

The Court: All right. Now, the next quarter, January 1, 
"64, March 1, ’64, 44,000. That is to all intents and purposes 
the same as the last quarter of ’63, right? 

Mr. Bergen: Yes, Sir. 

The Court: What was the year that the rent went to 27? 

Mr. Bergen: It is right at this point, March of ’64. 
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The Court: March ’64. So then the next month if they 
are using the land ought to show a very substantial in- 
crease. I haven’t looked at the next month. 

Mr. Bergen: The next month shows an increase to 
467 about $58,000. 
Mr. Hilland: That isn’t right, $59,038. 

Mr. Bergen: I am off by two per cent. I apologize, Mr. 
Hilland. 

The Court: That is a pretty substantial increase. Why? 

Mr. Bergen: I don’t have an explanation for it. 

The Court: Well, I’ll bet I do. 

Mr. Bergen: There is going to be testimony from this 
witness stand that they are not using one more space to 
park one more car in the lot at that point. 

The Court: Raised the rate? 

Mr. Bergen: I don’t know. 

The Court: They don’t ever have a blank space. 

Mr. Bergen: I don’t know the answer to that, Your Honor. 

The Court: I can’t go to the Press Club for lunch any 
more because they are always full. 

Mr. Sexton: Your Honor, Mr. Antonelli tells me when 
he testifies he can explain this. 

The Court: All right. He ean explain it. Then we go to 

59 after the rent has gone up to 27,000; then 54. 
468 Mr. Bergen: Then it drops to 54, and then it goes 
back to 46. 

The Court: Then it goes back to 46, ves. That is kind of 
queer, isn’t it? 

Mr. Bergen: Well, I think it is kind of queer is Mr. 
Hilland’s theory, frankly. 

The Court: It has got to be explained by somebody. O.K. 

Mr. Hilland: Call Mr. Hurst. 

The Court: This witness has previously becn sworn, 
hasn’t he? : 

The Deputy Clerk: That is correct, Your Honor. 
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Thereupon, 
Donald A. Hurst 


was recalled as a witness for the defendant and, having 
been previously sworn, was examined and testified as 
follows: 
Direct Examination 
By Mr. Hilland: 


Q. Mr. Hurst, has anyone other than John McShain ad- 
vanced any money to Coluumbia Plaza Corporation? A. 
There was a small advance of 10,500 odd dollars by Shannon 
and Luchs Company. 

Q. Did the stockholders at one time make an ad- 
469 vance in December of 1963? A. The stockholders? 

Q. Yes, sir, or some of the stockholders? A. Not 
other than John McShain. 

Q. All right. What is the total amount of money up to 
this time that John McShain has advanced to Columbia 


Plaza Corporation for which he has not in any manner 
been reimbursed? A. Approximately $6,167,000. 
Mr. Hilland: Your witness. 


Cross Examination 
By Mr. Bergen: 


Q. Mr. Hurst, has that $10,000 advanced by Shannon 
and Luehs been reimbursed or does it remain outstanding? 
‘ It remains outstanding. 

Q. In computing your records with respect to the ad- 
vancement of funds, did you compute what was paid to 
Mr. MeShain by Mr. Antonelli and Mr. Gould at the time 
of settlement for money which Mr. MeShain had advanced? 
A. The figure I gave you is net after deducting that repay- 
ment to Mr. McShain. The records, Mr. Bergen, are taken, 
I have a photostat of the worksheets of the certified public 

accountants for the corporation, Ernst & Ernst, which 
470 is their worksheets for preparing their certified 
statement as of March 31, 1966, which was the last 
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report they have issued for the corporation. They are in 
the process now of preparing the March 31, 1967, report. 

To their figure of the libilities of Mr. McShain I have 
added the sum of $55,994.80, which to my personal know]- 
edge has been advanced by Mr. McShain for which he has 
gotten notes from the corporation. 

Q. The question I was asking you, Mr. Hurst, is, Do the 
records which you have reffect that Mr. Antonelli and Mr. 
Gould from the proceeds of the settlement of the sale of 
the property in 1962 reimbursed Mr. McShain for $40,000? 
A. Iam aware that Mr. Antonelli and Mr. Gould reimbursed 
Mr. McShain for $40,000. This figure would be the net due 
him after given credit for that advance. 

Mr. Bergen: Mark this. 

The Deputy Clerk: Plaintiff's 8 marked for identification. 


(Audited Financial Statements of Columbia Plaza Cor- 
poration, March 31, 1966, was marked Plaintiff's Exhibit 
8 for Identification.) 


471 By Mr. Bergen: 


Q. Mr. Hurst, are you still the treasurer of Co- 
lumbia Plaza Corporation? A. Yes, I am. 

Q. I ask you to examine what has been marked Plain- 
tiff’s Exhibit No. 8, sir. A. All right. 

Q. Do you know what that is? A. It is a financial state- 
ment prepared by Ernst & Ernst. 

Q. That is the one which you testified was prepared 
from these worksheets from which you are testifying? 
A. I presume so. I just got these worksheets from the 
auditors. 

Q. This is the financial statement of the Columbia Plaza 
Corporation as of March 19662 A. That is what it says. 

Q. March 31, 19662 A. That is right. 

Mr. Bergen: I offer this in evidence, if the Court please. 

The Court: Is there any objection? 

Mr. Hilland: No objection, Your Honor. 


~~? 
Ral 


+72 The Court: It will be admitted. 
The Deputy Clerk: Plaintiff's S received in evi- 


dence. 


(Plaintiff's Exhibit S$ for Identification was received in 
evidence and marked Plaintiff's Exhibit S.) 


The Court: Let me see it. As of March 31, 1966, that 
$,900 in the bank, where did that come from? 

The Witness: That was loaned to the corporation by 
Mr. MecShain. 

The Court: Architects’ fees, 734 something thousand, 
they were paid by Mr. MeShain? 

The Witness: They were paid by the corporation out 
of funds that were loaned to the corporation by John 
McShain. 

The Court: And land rental and real estate taxes, 
$35,000 something, the same situation? 

The Witness: Yes, sir. 

The Court: Interest, 38,000, the same situation? 

The Witness: That is correct. It is possible, Your 
Honor, that some of the payments were made directly 
by Mr. McShain rather than—— 

The Court: They were made by him or through him? 

The Witness: That is correct. 

The Court: And other, 58,000, the same thing? 
473, The Witness: Yes, sir. 

The Court: And Federal Housing Administration 
insurance of 112,000, the same thing? 

The Witness: Yes. There is one qualification that I will 
make. Some of the expenses, and it is not possible to de- 
fine which ones, were paid out of the cash proceeds which 
the corporation received from the parking lot operation. 

The Court: All right. 

The Witness: In other words, the only income that 
the corporation had since its inception was from the 
parking lot operation, and all funds that were needed 
to pay additional expenses were loaned to the corporation 
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by John McShain, with the exception of the $10,000 which 
I testified Shannon and Luchs loaned. 

The Court: Yes, I had forgotten about that parking lot 
income. 

Now, under liabilities you got 6,121,000 demand notes 
payable to stockholders, and that I guess is to McShain and 
10,500 to Shannon and Luchs. Is there anything else rep- 
resented by those notes payable? 

The Witness: No, sir, that is all to John McShain, In- 
corporated. 

The Court: Accrued interest pavable to stock- 
474 holders, 198,000, what is that? 

The Witness: That is interest at the rate of five 
percent to Mr. McShain for the periods that the money has 
been advanced by him. He has been given notes of the 
corporation. 

The Court: Now accounts payable to stockholders, a 
million six, that is apparently different than the notes. Is 
that also McShain or who is that by? 

The Witness: That would be McShain also. Apparently 
he was, this is for funds for which he had not been issued 
corporate notes. 

The Court: Then instead of him being due 6,100,000 he is 
due about 7,700,000, is that right? 

The Witness: The worksheet that I have doesn’t reflect 
that other accounts payable item, but that would be what 
it was for. 

The Court: Take a look at this. Hand this to the witness. 
Under liabilities. 

The Witness: Your Honor, I did not prepare this state- 
ment, of course, but I would think that this amount of 
money would be for funds that Mr. McShain advanced 
towards the actual physical construction of the project 

on which he would be later paid out of construction 
475 loan proceeds. 
The Court: Oh, I see. 
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The Witness: In other words, the money that he loaned 
the corporation for all these various expenses he received 
notes: but this is probably a balance he was carrying in 
his construction account for the benefit of the corporation. 

The Court: And that would be paid out of the construc- 
tion loan? 

The Witness: If there was sufficient proceeds from the 
the loan, yes. 

The Court: All right. Thank you. 


By Mr. Bergen: 


Q. One more question, Your Honor. Are these demand 
notes of the corporation that Mr. McShain has? <A. Yes, 
they are. 

Q. And, Mr. Hurst, did you think to bring with you when 
yon came down this morning the running bank balance 
of the corporation? A. I delivered them to Mr. Hilland’s 
office yesterday afternoon, Mr. Bergen. I presume he may 


have them. 
Mr. Bergen: I have nothing further. 
The Court: Is there anything further, Mr. Hilland? 
476 Mr. Hilland: Somebody put them on my table, 
and I don’t know what source they came from. 
The Witness: Mr. Bergen, these are the photostats. This 
is the latest one, and this is the first one. 
Mr. Bergen: All right, sir. May I have just a moment to 
examine these, and then maybe I will turn Mr. Hurst loose. 
The Court: All right. Well, actually, are they important? 
We know the only money they had was maybe the thousand 
dollars paid in and the proceeds from the parking lot 
and what Mr. MecShain and Shannon and Luchs loaned 
them. 
Mr. Bergen:: I think Your Honor is right. May I just 
have these marked as plaintiff’s exhibits. 
The Court: They may be marked for identification. I 
guess there is no question about the authenticity. If you 
may later need them, you can offer them in evidence. 
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Mr. Bergen: Thank you. Then I have no further ques- 
tions. 

The Court: Thank you. 

The Deputy Clerk: Plaintiff’s 9 marked for identification. 


(Documents were marked Plaintiff's Exhibit 9 for Identi- 
fication.) 


477 Mr. Bergen: I have no further questions of Mr. 
Hurst. 
The Court: All right, Mr. Hurst. You may step down. 
Leave that exhibit with us. 
The Witness: Yes. 


(Witness excused.) 


Mr. Hilland: Your Honor, except for what light we might 
be able to obtain from a representative of RLA, the de- 
fendant rests. 

The Court: Now wait a minute, Mr. Hilland, before you 
rest. 

Well, as far as Counterclaim 2 is concerned, that is a 
simple question as to whether or not under the agreements 
which I take it are in evidence they were entitled to deduct 
management fee or not. 

Mr. Hilland: Yes, sir. 

The Court: There is no great problem there. 

And 3 is abandoned. 

4, the difference between the original rent and the in- 
creased rent. 

Now, Mr. Hilland, you have no evidence in this case 
up to this point, I think, where I could decide that ques- 

tion. 
478 Mr. Hilland: That what? 
The Court: I don’t think you have enough evidence 
in the case for me to decide that question. 

Mr. Hilland: Well, we have the lease in evidence, Your 

Honor, which shows the rent was $27,403.31 a month, and 
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Mr. Hurst testified yesterday that that rent was paid by 
Columbia Plaza Corporation to RLA. 

The Court: I appreciate that, that you have that. And you 
have the demand on the complaint. 

Mr. Hilland: And we have quite an exchange of cor- 
respondence on it. 

The Court: But what you don’t have and what I am 
still up in the air about is whether or not, assuming 
that the plaintiffs would be liable for increased rental, 
whether they would be liable for all the rental only if they 
didn’t occupy all the land, so much of the land as related 
to the hold. Now, when you were paying twenty some 
thousand dollars, that was for 368,000 square feet. If they 
had been occupying and continued to occupy only 200,000 
it would not seem to me that you were entitled to the en- 
tire increase, but would be entitled to 20/36 of it or 20/37 
if it, whatever it is, assuming that you were entitled to 
some pare of it. And that I just don’t know the answer 

to yet 
479 Mr. Hilland: Your Honor, we have Mr. Gould’s 
testimony that they occupied all of it. 

The Court: Well, you do. You have one question and 
one answer in the deposition in which he says they occupied 
all of it. But I don’t know what he meant by all. Did all 
mean 200,000? Did it mean 368? And, furthermore, what 
I can’t understand is why it is such a complex question. 
Mr. Gould and Mr. Antonelli ought to know what they oc- 
eupied or what they did. And I think you can put them 
on the stand and question them as adverse witnesses on 
that particular thing. 

There is certainly shown a considerable increase in 
gross profits about that time. And I think it would be up 
to them to explain what that came from if you question 
them about it. They must have had managers of that lot 
at that time. Whether they are available, I don’t know. 
But you think about it over the lunch hour and see if we 
can figure some way that we can resolve that question. 
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I don’t like to try to decide a question like that without more 
evidence than J have now. 

Mr. Hilland: Well, Your Honor, with the increase in 
the gross revenues and Mr. Gould’s testimony that they 

occupied all of it, isn’t the explanation that Your 
480 Honor wants coming from the plaintiff's case rather 
than from the defendant’s? 

The Court: Well, if I put the same intrepretation on 
that one question and answer from Mr. Gould that would 
be correct. But I just don’t feel I can put that interpreta- 
tion on it. If you can point out to me maybe somewhere 
in the previous part or the subsequent part of the deposition 
something that shows he was clearly referring to 368,000 
square feet, then I would agree with you the burden would 
be shifted. But I am not going to take that one question 
and answer without knowing what went before and after 
and give it that interpretation. 

Mr. Hilland: Your Honor, I offer the last question on 
page 122. 

The Court: All right. Let us look at that and see if that 
solves it for you. 

“Antonelli and Gould, with knowledge that the rent had 
been so increased, has remained in operation of the park- 
ing lot facilities on that lot until the present time, has it 
not? 

“Well, if you are trying to arrive at a conclusion, Mr. 

Hilland, let me explain it this way: We have an 
481 arrangement with the Columbia Plaza Corporation, 

a parking arrangement to continue until the build- 
ings are built, until the construction starts. 

“The only question I am asking you is: The partner- 
ship, that is, Antonelli and Gould, is still in possession 
of that real estate? 

“We are still in possession of that real estate. 

“Still operating parking lot facitities on all of the prop- 
erty involved? 

“Answer. Correct.” 
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Now, actually, if I had to interpret that and no more, 
I would interpret that as invloving what they had pre- 
viously been using, not any increased. 

Mr. Hilland: Except for the question at the botton of 
the page: “With knowledge that the rent had been so 
increased.” 

The Court: Well, ves, but the rent could have been in- 
creased without increasing the square footage. 

Mr. Hilland: All right. Then, if Your Honor please—— 

The Court: I don’t think I am giving you any insurper- 
able problem, Mr. Hilland. I think this could reasonably 

be— 
482 Mr. Hilland: Then I offer, Your Honor, com- 
mencing: 

The Court: I will admit in evidence—— 

Mr. Hilland:—at the top of page 122. 

The Court: (Reading) 

Do you remember the date of the lease? 

“January, well, the 29th, I guess it may be. Maybe 
the hearing was on the 16th. I am sorry, I don’t have those 
dates very clear. Maybe Mr. Hurst could tell you. 

“When did von learn the rent for the real estate prop- 
erties involved was increased from $7,012 to $27,406.31? 

“When did I learn that? 

“Question. Yes. 

“Gee, I don’t know. I guess whenever I saw the lease. 
Do we have a copy of the lease?” 

Any more? 

Mr. Hilland: Yes, all the way down. 

The Court: (Reading) 

“Question. When did you see a copy of the lease? 

“Answer. I saw the copy of the lease, I got a copy of the 
lease from the Corporation, I believe. 

‘Question. When?? 

“Rather, from the RLA. 

“Question. When? 

“Answer. The date of the RLA hearing. 


“Question. January 29? 

“Answer. If that is the date of the hearing. 

“Question. Antonelli and Gould, with knowledge that 
the rent had been so increased, has remained in operation 
of the parking lot facilities on that lot until the present 
time, has it not?” 

Well, actually strictly construing that answer, it would 
seem to me they were referring to what they had been 
doing before. 

Mr. Hilland: No, Your Honor, they are talking about 
the lot described in the long term lease. I am quite sure 
if you examine the long term lease which is in evidence 
you will find it described as Lot S4 and Square 33. 

The Court: Well, that all may be. I still suggest that 
you not close your case, and J still suggest you give me 
some further evidence on what they used after that in- 
creased rental, which you can probably get. 

Mr. Hilland: Of course, I was keeping it open for that 
purpose, but I had in mind calling other witnesses other 

than Antonelli and Gould. 
484 The Court: You can do that. How much time do 
you want? 

Mr. Hilland: Well, Mr. Allen Elliott of RLA told me 
he thought he could call my office this afternoon. I talked 
to him shortly after 9:00 a.m. 

The Court: Well, do you want a recess until tomorrow 
morning? I have got some things I can do in chambers 
for sure. 

Mr. Hilland: Well, I though Your Honor might go ahead 
forward with the plaintiff’s case, and I could call them later. 

The Court: Do you want to do that? 

Mr. Bergen: I would rather not go forward until Mr. 
Hilland has completed his ease, Your Honor. 

The Court: I can see that. You got to see what you got 
to meet. 

T have been kind of out of circulation for a while, and 
I do have some things in chambers of some importance 
I would like to get at. Suppose we, unless it is going to 
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inconvenience you all very much, recess until tomorrow 
morning at 10:00 o'clock. 
Mr. Bergen: I am in a position to make a representation 
to the Court with respect to Mr. Elliott. 
485 The Court: Who is Mr. Elliott? 

Mr. Bergen: Allen Elliott, the one Mr. Hilland 
contacted. because Mr. Blankstein spent an hour and a 
half this morning with Mr. Elliott and he is on telephone 
call as our witness this afternoon, if we have to go for- 
ward with our case. However, he has advised Mr. Blank- 
stein that has has no information with respect to the 
amount of the parking properties. 

The Court: Well, let us give Mr. Hilland the afternoon 
to determine how he is going to do this thing. 

Mr. Hilland: Thank you, Your Honor. 

The Court: We will adjourn until 10:00 a.m. tomorrow 
morning. 


(The Court adjourned at 12:20 p.m.) 


° e ° ° e ° > 


488 The Court: All right, Mr. Hilland. 
Mr. Hilland: Mr. Bradley, would you take the 
witness stand, please. 
Thereupon, 
Charles Bradley 


was called as a witnes for the defendant and, being first 
duly sworn, was examined and testified as follows: 
Mr. Hilland: Mark this as the next exhibit. 


(Plat was marked Defendant’s Exhibit 70 for Identifi- 
cation.) 


Direct Examination 
By Mr. Hilland: 


Q. Would you please state your name and address? A. 
Charles Bradley. My address is 10608 Orchard Street, 
Fairfax, Virginia. 
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Q. And what is your age? A. 66. 

Q. What is your occupation? A. Estimator for John 
McShain, Incorporated. 

The Court: Estimator? 

The Witness: Yes, sir. 


By Mr. Hilland: 


489 Q. How long have you been so employed? A. 
About nine years. 

Q. Were you so employed on November 20, 1964? A. 
I was. 

Q. In connection with what project? A. With the Colum- 
bia Plaza. 

Q. On that date, what, if anything, did you have oc- 
easion to do in connection with Columbia Plaza? A. Well, 
if I may go back, as estimator my work was to take off the 
excavation for these buildings; and in so doing, I dis- 
covered that I had left off some of the demolition work 
besides the removing some trees that were on the site. 
And I made a trip especially for that purpose, to view the 
site, get a visual survey, and determine how many trees 
and maybe other obstructions that I had missed off the 
plans; and in doing this, why, I discovered some of these 
missing things that I hadn’t taken off. That was the pur- 
pose of my visit. 

Q. Mr. Bradley, I hand you what has been marked as 
Defendant’s Exhibit No. 70 for Identification and ask 
you whether or not you can identify it. A. Yes, I identify 

that as—— 
490 Q. What is that exhibit? A. This exhibit is the 
topography or the topographic map, as we call it, 
of the original site of the Columbia Plaza project as we 
now have it. This was before any building had occurred. 

Mr. Hilland: Your Honor, I offer this in evidence. 

The Court: Is there any objection? 

Mr. Bergen: No objection. 

The Court: It will be admitted. 
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cation received into evidence. 


(Defendant's Exhibit 70 for Identification was received 
in evidence and marked Defendant’s Exhibit 70.) 


Mr. Hilland: I wonder if we might spread this out, 
Your Honor, some place where it can be seen. 
The Court: Very well. 


By Mr. Hilland:: 


Q. Mr. Bradley, which will be the easiest way for you 
to explain this? Which do you want at the top? <A. Well, 
I think probably this way (indicating), even though it may 
be contrary to the printing on it. That is the way I was 
oriented when I was looking at it. 

Mr. Hilland: I wonder if the witness may step 

down. 
491 The Court:: Yes. Please keep your voice up so 
the reporter can hear you. 


By Mr. Hilland: 


Q. Now, will you point out the boundaries of what is 
known as Columbia Plaza? A. Yes, sir. 

Q. And name the streets as you do so. A. O.K. This 
is E Street. 

The Court: You will have to keep your voice up. 

The Witness: This is E Street, coming in this direction. 
Now over here, following this boundary line, as indicated 
by the heavy line, the boundary of this property is around 
here and around here. 


By Mr. Hilland: 


Q. And what street are you coming to now? A. This is 
Virginia Avenue. All right. Follow the boundary of Virginia 
Avenue right on back, continuing on this heavy line, on 
back to 23rd Street. Then we follow 23rd Street back 
to the starting point at the corner of 3rd and E Street. 
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Q. And what are the streets that are shown within 
those boundaries? A. Well, this street here, sir, was 
492 24th Street. I might add that at that time this street 
was completely open for traffic. This is 24th. This is 

F Street running in this direction. 

The Court: Was that open? 

The Witness: It was, with the exception of a short area 
from this point to Virginia Avenue. And prior to my 
visit over there, some demolition had occurred, and there 
were several small buildings, I think, and the debris, the 
bricks, mortar, conerete, and what have you, was stored in 
this street at that time. 

The Court: Now, you are pointing to F Street between 
24th and Virginia Avenue? 

The Witness: Yes, sir. 


By Mr. Hilland: 


Q. Mr. Bradley, where did you enter the Columbia 
Plaza on that day? A. I came up 23rd Street, and I 
followed E Street to 24th. I drove in 24th Street looking 
for a place to park. And right along, I would say, about 
in this general area, I found a space that I could duck 
into. And I parked at this point. Of course, I contacted 
the guard or the attendant, rather, I think, in this booth 
right here. 

Q. And what is that you just pointed to on this 

493 map between 23rd and FE Street and this area 

bounded by Virginia Avenue, 23rd, FE, and 24th? 

You pointed to this (indicating). What is that? A. The 
attendant stayed in this booth. 

The Court: The what? 

The Witness: The attendant for parking. 

The Court: The attendant’s booth to take care of the 
parking? 

The Witness: Yes, sir. 

The Court: All right. 
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Q. And was there another attendant’s booth or house 
elsewhere? A. Yes. I didn’t talk with this man, but I 
went over the entire project, and I wound up down here. 

Q. And where was the second booth? A. Well, it was 
on Virginia Avenue, practically on the street line, the 
curb line. 

Q. In the area bounded by what streets? A. Well, it 
would be between 24th and the Parkway. 

Q. And Virginia Avenue and what else? A. Virginia 
avenue and F Street. 

The Court: Now, your first attendant’s booth 
494 was east of 24th Street, correct? 
The Witness: Yes, sir. 

The Court: And your second attendant’s booth was west 
of 24th Street? 

The Witness: That is correct. 

The Court: And 24th Street was open? 

The Witness: It was, all the way through. 

The Court: And on the west side of this area which 
looks something like a tommyhawk head F Street was 
open, too? 

The Witness: F Street was open, yes, sir, from this 
point in this direction, but it was not open in here (in- 
dicating). 

The Court: Now take the area which was bounded by 
F Street and 24th Street and the Parkway and F Street. 
Do you get that area? 

The Witness: Here is the Parkway and here is E Street. 

The Court: Was there any attendant’s place there? 

The Witness: I understand there was, but I didn’t 
see it. 


The Court: I don’t know about understand. Do 
495 you know? 
The Witness: I did not see one. 
The Court: You did not see one? 
The Witness: No, sir. 
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Q. Did you go into that area? <A. I did. 

Q. And what did you find in that area with respect 
to parking? A. Well, it was completely filled with parking 
cars at the time, and I had to wander through the merge 
of cars to get to this area. I was concerned with this area 
up here (indicating). 

The Court: Were there cars parked in that area? 

The Witness: Yes, sir. 

The Court: What date was this? 

The Witness: November 20th. 


By Mr. Hilland: 


Q. What year? <A. 64. 
The Court: November 20, ’64. 


496 By Mr. Hilland: 


Q. All right, Now, when you say you were in- 


terested in this area up here, will you point the boundaries 
of what you pointed to? A. All right. This other heavy 
line right here indicates this boundary, and at that time 
there was a rather crude board fence. 

Q. Acrude board fence? A. Yes. And IJ climbed through 
the fence or over it—I think I went through it—to de- 
termine what was up here, because I was concerned with 
the amount of excavation and what this area in here 
consisted of. I though there were probably large boulders 
or something like that, but I didn’t find any such thing 
But I did find that this had been a grass area and was 
still a grass area, really; but somebody, probably the peo- 
ple who had lived in this area, had dumped a lot of refuse 
on this lot; but this area in here could not be used for 
parking. 

Q. How big is that areat Have you measured it? A. 
Yes. It is approximately two-tenths of an acre. 

Q. All right. Now, will you deseribe— 
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The Court: Wait a minute. Two-tenths of an 
497 acre. How many square feet is that? 
The Witness: That was, I believe, about 11,000 
square feet. 
The Court: How many square feet in an acre? 
The Witness: 453,600. 
The Court: 42,000? 
The Witness: 48. 


By Mr. Hilland: 


Q. Does it refresh your recollection, Mr. Bradley, that 
it measured about 9,800 square feet? A. Yes, that is 
correct, I believe so. 

The Court: 9,800 square feet? 

The Witness: Yes, sir, that is about correct. 

The Court: All right. 

The Witness: That is approximate. 


By Mr. Hilland: 


Q. Now, would you describe, Mr. Bradley, from what 
direction was there access to this two-tenths of an acre? 
‘A. There was no access to it in any direction, because 
this Parkway was cut down a considerable elevation lower 
than this. I would say approximately thirty, thirty-five 

feet at this poin, and then gradually came up as it 
498 reached E Street. So you couldn’t reach it from 
this area because of the change in elevation. 

Q. And that change was how great? A. Well, if you 
take an average, I would say twenty feet. 

Q. And there was no street into this area from the E 
Street Expressway? A. No, sir. 

Q. Now, where was the entrance into this area from 
24th Street? A. The entrance was actually more or less 
open. There was a wall right across here (indicating), I 
believe. I would say that this wall, of course, prohibited 
anybody from going in this area here. But all of this was 
open, this area here (indicating) was open, and people 
could go in here and park. 
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Q. Now, when you say that the streets were open, do 
you mean by that that they were physically open? A. 
Yes, sir. 

Q. They were physically open? A. Yes, sir. 

Q. And were cars parked on those streets? AI 
499 wouldn’t say that the streets proper had parking on 
them. 

Q. Didn’t you say when you came in here on 24th Street 
that you had difficulty finding a place? A. Yes, on the 
lot. I wasn’t attempting to park on the street. 

Q. Oh, on the lot? A. Yes, sir. 

Q. Were there cars parked on the street? A. I think 
there were a few, yes, sir. 

The Court: Well, now, take that southwest area, and 
eliminating the two-tenths of an acre that vou were talking 
about, what use was being made of that area, if any? 

The Witness: You mean, excluding this area? 

The Court: Yes. 

The Witness: Well, the rest of the area, with the excep- 
tion of the streets themselves—now, there may be a few 
cars that had been parked on the streets, but excluding 
the streets proper, I would say that this whole area in 
here and all this area in here and this area in here was 
parking at the time. Cars were parked on these areas. 

Now, this area right in here, this three-cornered shaped 
lot, was in grass, and there were signs posted up to the 
effect that no trespassing allowed. 

The Court: No what? 
500 The Witness: No trespassing. 

The Court: That is a triangle between Virginia 
Avenue, F Street, and 24th Street, correct? ? 

The Witness: Yes, sir, in here. 

The Court: How many square feet are there in that? 

The Witness: Well, judging by what is in there, this 
would be merely a rough guess, but T would say that we 
had 98,000 feet—or was it 9,800? 
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Q. 9,800. A. 9,800 feet, why this certainly would be 
something like three or four thousand. That is a rough 
guess. 

The Court: It looks like a right angle triangle. Can’t you 
tell from it the dimensions? 

The Witness: The scale of the plan is twenty feet, one 
inch equals twenty feet, but having no rule to measure 
it with—— 

The Court: We will give you a rule. Do you have a rule 
there? 

I will write it down if you call it off. What is the base 
of the triangle? 

The Witness: The base of the triangle is four 
5301 inches, and that would be eighty feet. 
The Court: Eighty feet? 

The Witness: Yes, sir. 

The Court: What is the hypotenuse? 

The Witness: That would be eight inches. 

The Court: That would be eight inches, and that would 
be what? 

The Witness: Seven inches. 

The Court: How many feet? 

The Witness: Seven inches times twenty. 

Mr. Hilland: The hypotenuse he said was eight inches, 
Your Honor. That would be eight times twenty or one 
hundred sixty. 

The Witness: Yes. 

The Court: 160? 

The Witness: Yes, sir, 160, the hypotenuse. 

The Court: And then the other leg. I don’t know what 
you call it. 

The Witness: Seven—that would be 140 feet. 

The Court: One hundred and what? 

The Witness: 140. 

The Court: Wait a minute. The hypotenuse is 180, is that 
what you said? 
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502 The Witness: 160. 
The Court: 160? 

The Witness: Yes, sir. 

The Court Now the other leg? 

The Witness: This one is 140. 

The Court: 140. What do vou call that leg of a triangle? 

Mr. Hilland: It is the side of a triangle. 

Mr. Bergen: It is the base leg, Your Honor. 

The Deputy Clerk: It is called the height. One half the 
height times the base is the area. 

The Court: Well, multiply it and see what you get. 

The Deputy Clerk: 70 times 80 is 5,600 square feet. 

The Court: All right. 


By Mr. Hilland: 


Q. Well, then, is it correct to state, Mr. Bradley, from 
your testimony that you found on that date parking on 
all of these three areas except this two-tenths of an acre 
here and this small triangle? A. Yes, sir. And, as I say, 
no parking could be done on this street, because it was 

filled with debris. 
503 Q. When you say the streets were open, you are 
speaking of them as being physically open that day? 
A. Yes, sir. 

Q. You don’t know whether they were actually closed 
for public use, do you? <A. I do not. 

The Court: Wait a minute. You say that street area 
which would be F Street from 24th to Virginia Avenue, 
that was covered with debris? 

The Witness: Yes, sir. 

The Court: Could you give us some idea how big that 
is? I don’t know what vou call that, some kind of a ree- 
tangle. 

The Witness: Well, from curb to curb, we have got ap- 
proximately 70 feet, and if vou take the center of the 
street you got 7, which would wind up 140 by 70 feet. You 
got 160 feet, you have got 140 feet, and then the width 
would be 70 feet. 
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The Court: Now you need one more figure. 

The Deputy Clerk: The triangle is 200 square feet, 
Judge. The height is 20 and the base is 20, so one half 
the height times the base. 

The Court: That is right. What is the triangle? 
50+ The Deputy Clerk: The triangle is 20 on the height 
and 20 on the base. So one-half the height times the 
base is 200 square feet for the triangle. 

The Court: Then what would the rectangle be? 

The Deputy Clerk: 140 times 70, J udge, which is 9,800 
square feet, and the triangle would be 200. 

The Court: So the total would be 10,000? 

The Deputy Clerk: Yes, sir. The triangle was 200, and 
the rest would be 9,800. 

Mr. Hilland: The triangle 200? 

The Deputy Clerk: Yes, 10,000 all told. 

The Court: All right. 

Mr. Hilland: Your witness. 


Cross Examination 
By Mr. Bergen: 


Q. Mr. Bradley, is this a topographical map? A. It is. 
Q. And that shows heights? A. Well, yes. These both 
indicate the difference in level of the area. 
Q. Now, what is the general topography of this area? 
A. Well, generally, the topography is practically 
505 _ level. Of course, it varies slightly, but it is relatively 
level, what the ordinary person would term a level 
lot, with the exception of that area over there in the corner. 
Q. What about the areas as you come down to what be- 
comes the freeway. Does it drop off toward the edges? 
A. It slopes off very sharply, yes, sir. 
Q. All the way along here? A. Yes. 
Q. So that parking at least is not feasible for some 
space in here as it slopes off to the freeway, whatever 
figure that may be, is that correct? A. That is correct. 
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Q. And that is true how far, all the way along the edge 
or does it stop some place in here? A. I drove down this 
street, 24th. This is practically on a level. Now, just beyond 
this point it begins to drop down. 

Q. It begins to slope off, and it slopes off dramatically 
again all the way along the freeway? A. I would like 
to add one thing. I was concerned primarily with this 

area in here and this area in here, I cannot at this 
506 date tell you just what the difference in the eleva- 
tion is between this surface and the street surface. 

Q. Was this street open, this area of F Street? A. I was. 

Q. And the entire 24th Street was open? A. It was. 

Q. Do you know the square footage of the open streets? 
A. No, I don’t have that figure. 

Q. Well, would it refresh your recollection if I told you 
that the square footage was 118,000 square feet of the 
open streets? A. Well, I couldn’t verify that, because in 
working over it, I wasn’t concerned too much with the 
areas of the street. So I cannot tell you. 

The Court: Could you gentlemen agree on that plat 
as to what area was covered by the first 200,000 square feet? 

Mr. Bergen: Well, I have a plat which shows that. 

Mr. Hilland: I don’t have any idea, Your Honor. 

Mr. Bergen: I have a plat which we made up last night 
which shows that. 

The Court: Show it to Mr. Hilland and see if that 
507 conforms with his information so far as he has it. 

Mr. Bergen: The area is outlined, not the cross 
hatch, but the area is outlined in red to show the park- 
ing areas. 

Mr. Hilland: I wouldn’t have any idea, Your Honor. 

The Court: All right. Well, you are going to cover that. 

Mr. Bergen: There will be testimony to that effect in 
our case. 

The Court: All right. 
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By Mr. Bergen: 


Q. Now, this area is south and west, am I backwards 
or is this the southwest portion, and north is that way? 
A. This is north. 

Q. This is the southwest portion? A. That is right. 

Q. All right, sir. Now, you drove in 24th Street? A. 
That is correct. 

Q. Do you recall where the parking began on your left 
as you drove in? A. Yes. I think it began immediately 

after I got in off of this curb right here, this E 
508 Street. Now, there might have been two or three 

blank spaces there which nobody had used, but I 
think at the time it was accessible for parking, but there 
was a wall along here. I don’t see it on there. 

Q. That says concrete curb. A. No, I am sorry. Here 
is the wall. 

Q. That is the wall that you talked about? A. Yes, 

is is the wall. 

Q. That blocks off this area? A. No, that did not 
block off parking. I was thinking it was down here. 

Q. I am concerned with what your recollection was on 
this particular area in there if you have one. A. I do 
very vividly, because I had to pick my way between the 
cars. There were cars all over the lot. 

Q. Was there any fencing on this area at all other than 
this if you recall? A. I don’t recall any, sir. 

Q. Well, there was one as you indicated along this line 
generally in the southwest? A. I would like to correct 
that statement to this effect. They did have a barricade 

around here, because of the great depth in elevation. 
509 They did that for protection of the property. 
The Court: You mean, they had a barricade be- 
tween the freeway and the property? 

The Witness: That is right. That was erected by the con- 

struction firm on the freeway. 
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By Mr. Bergen: 


Q. But you did indicate that you climbed through a 
fence to get into this deep southwest portion? A. That 
is right. 

Q. Now, other than that fence, and of course the one 
around the freeway, do you recall any other fencing in 
the area? A. No, I do not. 

Mr. Bergen: I don’t believe 1 have any further questions 
of Mr. Bradley. 


Redirect Examination 
By Mr. Hilland: 


Q. Mr. Bradley, when you changed the location of 
the wall, did you point here to the north side of the two- 
tenths of an acre portion that you described some time 
ago? A. Yes, sir, this wall, I misplaced it down here 

unintentionally. This wall is a boundary of this fence 
510 that I spoke about. That was a part of the fence. 
Q. What you referred to as the crude wooden 

fence? A. That is correct. 

Mr. Hilland: That is all. 

By the Court: 

Q. Mr. Bradley, looking at that plat and looking at that 
area we are talking about in the far southwest corner, 
and comparing it with the areas that we figured out on 
F Street and the triangle, it looks to me like that area 
would have more than 9,800 square feet in it. Can you 
check that again? 

The Witness: I wouldn’t be permitted to get that in- 
formation from a man who has taken it off? 

The Court: You can get it from whomever you want 
to get it from. 

The Witness: All right. I would appreciate it. 

Your Honor, I wish to correct that area. 

The Court: What is that? 

The Witness: I wish to correct the area. It was an error 
in figures. And it is 22,400. 
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The Court: Well, that is more like it. So 
511 instead of 9,800 it is 22,400? 
The Witness: That is correct. 

The Court: Because, actually, just looking at the plat, 
you can put both the triangle and the unused part of F 
Street both of them inside that area and have something 
left over. 

All right. Are there any other questions? 

Mr. Bergen: Yes, one, if the Court please. 


Recross Examination 
By Mr. Bergen: 


Q. Mr. Bradley, you indicated, sir, that there was a fence 
along the southwest portion of the property before you 
got to the freeway? A. That is right. 

Q. Where was that fence, if you know, in relation to 
the property line out here? A. That I can’t determine, sir. 

Q. You do not know whether the fence was built on 
the property line or inside? A. It could have been slightly 
on the property or it could have been from the property 
line. I really don’t know. I didn’t determine the property 
line. 

Q. Now, the figure that you just gave the Court, 22,400, 

was the figure for the area inside the fencing? 

512 A. That is right, encompassed by this heavy line. 
Q. All right. Thank you, sir. I am sorry. I didn’t 

mean to cut you off. A. That is all right. I am finished. 

Mr. Bergen: All right, sir. Thank you. 

The Court: Mr. Hilland, anything further? 

Mr. Hilland: Yes. 


Further redirect Examination 
By Mr. Hilland: 


Q. Mr. Bradley, are 24th Street and F Street open now, 
physically open? A. No, sir, they are not. We have 
buildings on them. 
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Q. You have buildings on them? A. Yes. 

Q. But they were physically open at the time? A. They 
were at the time, with the exception of the area that I 
have noted. 

Mr. Hilland: That is all. 

The Court: All right. Thank you very much, Mr. Bradley. 


(Witness excused.) 


Mr. Hilland: I want to recall Mr. Gould as an 
513. adverse witness, Your Honor. 
The Court: Mister who? 
Mr. Hilland: Mr. Gould. 
The Court: All right, Mr. Gould. 


Thereupon, 
Kingdon Gould, Jr. 


one of the plaintiffs, was recalled as a witness for the 
defendant and, having been previously sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Hilland: 


Q. Mr. Gould, when I took your deposition on April 
10, 1964, and I asked you when you and Mr. Antonelli 
learned of the lease Columbia Plaza Corporation entered 
into with RLA, we were referring to this lease marked 
Defendant’s Exhibit No. 4, were we not? 

Mr. Bergen: What page are you referring to? ? 

The Witness: I would really have to look at the deposition. 


By Mr. Hilland: 


Q. What? A. I don’t recall the deposition, the page of 
the deposition. 
514 Mr. Hilland: It is page 121. 
Mr. Bergen: May I hand him my copy, Your 
Honor? 
The Court: Yes. 
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By Mr. Hilland: 


Q. Page 121 A. Yes, sir. 

Q. When you say yes, sir, that was the lease that you 
and I were talking about at that time and place? A. Yes, sir. 

Q. Now, when you said that you and Mr. Antonelli 
probably learned about that lease about five or six or ten 
days before the hearing was held by RLA on the 29th of 
January of 1964, to what hearing were you referring? 
A. There was a hearing conducted by the RLA on the 
subject of converting the contract to purchase into a lease. 

Q. And when you refer to a contract to purchase in 
your testimony now, you refer to Defendant’s Exhibit 
No. 3, do you not? <A. Yes, I do. 

Q. And the public hearing on January 29th to which 

you referred in your deposition or the hearing to 
515 which referred was a public hearing, was it not? 
A. Yes, it was. 

Q. And that was a hearing that RLA was required 
to have before it could enter into a lease arrangement 
with Columbia Plaza Corporation? A. I believe that is 
correct. 

Q. And you attended that hearing, did you not? A. Yes, 
I did. 

Q. And you spoke at that hearing? A. Yes, I did. 

Q. Now, at that hearing you received a copy of that 
lease marked Plaintiff’s Exhibit No. 4 from RLA, did you 
not? <A. Yes, I did. 

Q. And you learned at that time and place that the rent 
was being increased from $7,012 a month to $27,406.31, 
did you not? 

Mr. Bergen: I object to that question, Your Honor. It 
is like adding apples and oranges. I can explain the reason 
for the objection. 

The Court: Explain it. 

Mr. Bergen: The $7,012 about which we are talking is 
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the rental due under a use and occupancy agreement 

with the Redevelopment Land Agency. The $27,000 

figure, $27,000 some odd dollar monthly rental 
figure, is a rental figure calculated by the Redevelopment 
Land Agency not on any us and occupancy basis, but on 
the basis of the overall improved cash value of the real 
estate in question. In other words, they are calculated 
on two separate bases. 

The Court: What do you mean by overall improved 
cash value? 

Mr. Bergen: The $27,000 cash figure, and there will be 
testimony in our case to show where that figure comes 
from, is a figure based upon six percent of the improved 
valuation of the entire 376,000 square feet in the Columbia 
Plaza urban renewal area. 

The Court: What improved area? 

Mr. Bergen: It is a figure determined by the Redevelop- 
ment Land Agency of the valuation of this property, 376,000 
square feet. 

Mr. Hilland: 368, you mean. 

Mr. Bergen: All right, I am sorry, 368,000 square feet, 
a valuation based upon its use for putting up five high 
rise apartments, and that is where that rental figure of 
three hundred and some odd thousand dollars a year 

comes from. 
517 The Court: They still had to pay it, didn’t they? 
Mr. Bergen: Yes, sir. The use and occupancy agree- 
ment, on the other hand, is calculated on a totally different 
basis. 

The Court: What difference does it make on what basis 
it is calculated as long as you have to pay it? 

Mr. Bergan: I think it makes a basic difference on the 
obligation under count + of the counterclaim, if the Court 
please. 

The Court: I don't see it. I don’t see what difference 
it makes what the basis of the rental is or the use and 
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occupancy, call it what you will. It is something you got 
to pay for having the land in your possession. 

Mr. Bergen: That is correct, and that is the difference. 
After March of 1964, the Columbia Plaza Corporation 
had all of this land in its possession. 

The Court: Yes. 

Mr. Bergen: To do with it what the redevelopment plan 
ealled for. Prior thereto, they had the right to use certain 
portions of it under a use and occupancy agreement. 

The Court: I will listen anyway. What was that 27,000, 

what rent? 
51S Mr. Hilland: $27,406.31. 
The Court: And that was put on when? 

Mr. Hilland: The lease was dated January 31, 1964, and 
it became effective March 1, 1964. 

The Court: All right. I have forgotten what your ques- 
tion was. 


By Mr. Hilland: 


Q. The pending question is you learned of that increase 
in rent from $7,012 to $27,406.31 on January 29, 1964, 
when you received from RLA a copy of the lease marked 
Defendant’s Exhibit No. 4, is that correct, Mr. Gould? A. 
I learned of the rental requirement at that time, yes. 

Q. All right. Now, will you refer to page 2 of that lease 
marked Defendant’s Exhibit No. 4—— A. Excuse me, 
I want to make my answer responsive. I don’t think there 
is a reference in here to anything other than a lump sum 
rental payment of $328,000 a year. 

Q. That is right. But divided twelve into that it comes 
to $27,406.31, does it not?’ A. I don’t mean to quibble 
with you, sir, but I don’t know when the rental actually 

began. I can’t tell you from looking at it right 
519 now. I realize that there would be a rental in 
connection with this. 

Q. Well, without regard to when it became effective, I 
didn’t ask you if you knew when it became effective, you 


249 


learned on that date that it had been increased? A. I 
learned that this lease agreement provided for a total rental 
payment, annual rental payment of $328,000, ves. 

Q. All right. Now, will you refer to page 2 of that lease 
in the description of the property leased near the botton 
of the page. Now, is it a fact that that lease described 
the Columbia Plaza area as Lot $4 in Square 33? A. That 
so describes it, yes. 

Q. Now, after that time, this entire area bounded by 
Virginia Avenue, 23rd Street, E Street, and E Street 
Expressway back to Virginia Avenue, all of those lots 
and all of those squares had been consolidated into this 
one lot 84 in Square 33, isn’t that correct? A. I don’t 
know whether that is true or not. 

Q. Isn’t that the way it is described in that lease? A. 
Yes, it is described in that lease. 

Q. Now, as of the time of that lease and the consolidation 

of those lots and those squares into that one lot 
520 number and one square, these streets, that is, 24th 

Street and F Street had actually been closed by 
governmental action so far as public use was concerned? 
A. I do not know that to be a fact, sir. We never parked 
any cars on it nor did we ever have possession of that 
during the entire term we were in possession of any part 
of the property. 

Q. You used the streets for the purpose of moving 
cars in and out of the various areas involved, did you not? 
A. Totally wrong, no, sir, never. 

Q. Didn’t you have two entrances along E Street here 
into this area? A. Yes, sir. 

Q. And how many areas or entrances did you have along 
24th Street? A. I don’t recall. The customers brought 
their cars into our lot, which was back from the street 
and back from the sidewalk lot line. 

Q. You had at least one opening here, did you not? A. 
Yes, sir. 
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Q. On the south side of this, and then on the north 

side of this section, this southwest section, you had 

521 another opening into there, did you not? A. Yes, 
sir. 

Q. And over in this section there was a little house 
for the attendants and there was an entrance in here, was 
there not? .A. There was an entrance from Virginia 
Avenue, yes, sir. And we never used any of the streets 
within that area, any more than we used Virginia Avenue 
or E Street for purposes of storing or parking auto- 
mobiles or even moving them. 

Q. And on the east side of this section, isn’t it a fact 
that there was an opening here? A. I don’t recall, sir, 
because that lot was falling very far down the hill, as 
shown by the topography and it became unusuable as you 
moved towards the west, which is the upper portion of 
that chart as shown there. 

Q. Now, when I asked you this question at the time 
of the taking of your deposition—“Question. Antonelli 
and Gould with knowledge that the rent had been so in- 
creased have remained in operation of the parking lot 
facilities on that lot until the present time, has it not, 
or have they not? 

Now, the lot about which we were talking at that time 

was Lot 84 in Square 33, the one described in that 
522 lease, were we not? A. Are you asking me about 
your question or my answer to it or what? 

Q. Both. A. Well, first of all, your question is in- 
correct, in that the rent was not raised. There was never 
any raised rent. 

Q. I am not asking you about an increase in rent. I am 
asking you if it isn’t a fact—— A. Your question was 
predicated on—— 

The Court: Now, wait, wait, Mr. Gould. 

The Witness: Excuse me, sir. 

The Court: The Reporter can’t get both of you all 
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talking at once. So please wait until Mr. Hilland has finished 
his question before you answer it. 

The Witness: Excuse me. 

The Court: Go ahead. 


By Mr. Hilland: 


Q. I am not talking about the rent, now, Mr. Gould. I 
am talking about the lot. A. Yes, sir. 

Q. And I am asking you if it isn’t a fact that the lot 

you and I were talking about then was Lot S4 in Square 
523 33, the one described on page 2 of Defendant’s 
Exhibit No. 42 A. Of course not. If you refer 

to the area that we parked on, I had possession of. 

Q. We used the word lot, and I am asking vou if it isn’t 
a fact that the lot we were talking about was that lot num- 
ber and that square number. A. Can you show me my 
place in the deposition, please, sir. 

Q. At the bottom of page 22. 

Mr. Bergen: 22 or 122? 

Mr. Hilland: 122. 

The Witness: Are vou referring to the question where 
it says, is remaining in operation of the parking lot 
facilities? If you refer to that, it is true that we did re- 
main in operation of the parking lot facilities, and if you 
say on that lot, I presume that you mean within that 
general area, and that is true. We did remain in possession 
of the areas that were used for parking. 


By Mr. Hilland: 


Q. Mr. Gould, you and I were talking about the lease 
marked Defendant’s Exhibit No. 4 at that time, were we 
not? <A. Yes, we were talking about that lease. 

Q. And the lot that is described in that lease is 
524 one Lot 84, Square 33, is it not? A. That is true. 
Q. Now, when T asked you the question 

The Court: Wait a minute. Mr. Gould, continue reading 

from 122 to the middle of page 123. 
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The Witness: Yes, Your Honor. 

The Court: All right. The last question I am interested 
in. Mr. Hilland says, still operating parking lot facilities 
on all of the property involved, and you say correct. Ap- 
parently the property involved was Lot—what is it? 

Mr. Hilland: $f and Square 33. 

The Court: St and Square 53. 

Mr. Hilland: 33. 

The Witmess: May I explain? 

The Court: Yes. 

The Witness: It is not a quibble. There were three sec- 
tions of that area that is shown that is now Columbia 
Plaza that did have parking lot operations, and no one 
else parked on those parking operations with the excep- 
tion of ourselves. The streets were never closed in the 
sense that they were barricaded and available for our 

use. Nor were the sidewalk areas abutting the 
25 streets: and until the day that we left the property, 
through traffic moved up and down the streets. 
Our area did not expand at all, I would say, for one year 
from the period when we used the parking lot and, as a 
matter of fact, our parking area contracted, because a 
barricade was built, back substantially back from where 
the freeway went, which shows on the upper portion of 
that property. This was necessary because there was about 
a forty or fifty foot drop from the top of the property 
down to where the freeway went through; and rather than 
puild a retaining wall, the land was cut back, the freeway 
was put in, and then a retaining wall was built back to the 
property edges of Columbia Plaza. 

So there was a period during which a barricade was 
put substantially within the boundaries of Columbia Plaza, 
and this was removed from our use for parking, and 
excavation went on the Columbia Plaza property so the 
roads could be put in. 

The Court: Well, that may be, but now you say that the 
roads were used by the public? 
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The Witness: Yes, sir. 

The Court: Would you tell me where the public would 
have gone on F Street between the Parkway and 24th 

Street? 
526 The Witness: Yes, sir. First of all, there was a 

period of time when the area that was described 
previously as having material on it was not closed and was 
open to the public. And then traffic went continuously up 
and down 24th Street, and then people that wanted to 
come into our parking lot or just use it for parking on 
the street would park down 24th Street. 

The Court: You mean, you permitted people to park on 
24th Street, not 24th Street, between, F Street between 
24th and the Parkway? 

The Witness: Certainly, sir. It was publie property. It 
wasn’t in my possession. 

Mr. Hilland: I move to strike out, Your Honor, his 
statement that it was public property. He has admitted 
that he doesn’t know when those streets were closed. And 
I ask Your Honor to take judicial notice of the fact that 
those squares and lots would not have been consolidated 
into one lot and one square without having closed the 
streets. 

The Court: Well, I think that is true. 

Mr. Hilland: Sir? 

The Court: I think that is true. You would admit that, 

wouldn’t you, Mr. Bergen? 
526-A Mr. Bergen: I don’t know the fact, Your Honor. 
If I can check it, I will be glad to admit it if it is a 
fact. 

The Court: Well, check it. I seem to recall from my own 
experience in this matter that in order to change from 
a parcel, to cover an area and get a change in one lot 
where you had forty or fifty or sixty lots before you can’t 
do it and have it one lot if there are public streets and 
alleys in it. It has got to be closed before that. 
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Go ahead. 
Mr. Hilland: That is all, Your Honor. 


By Mr. Bergen: 


Q. Mr. Gould, following the effective date of the lease 
agreement, identified as Defendant’s Exhibit No. 4, on 
March 1, 1964, did you and Mr. Antonelli for your park- 
ing facilities in the Columbia Plaza urban renewal area 
have available to you and utilize one additional square 
foot of property? A. No. Actually, the footage, I believe, 
was reduced. 

Mr. Bergen: I have nothing further, Your Honor. 

Mr. Hilland: That is all. 

The Court: All right. Step down. 


(The witness resumed his seat at the counsel 
526-B table.) 


Mr. Hilland: The defendant rests, Your Honor. 
The Court: All right. 
Do you want a bit of time before you start your case? 
We can take our recess now. 
Mr. Bergen: It is about time for the recess, Your Honor. 
The Court: All right. We will take a fifteen minute 
recess. 


(Short recess.) 


527 After Recess 


(The Court reconvened at 11:12 a.m.) 


Mr. Bergan: Your Honor, may the record show that I 
move for a judgment under counts one, two, four, five and 
seven of the counter-claims. 

The Court: Well, I will deny them all for the moment. 

Mr. Antonelli has already been sworn. 
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Thereupon 
D. F. Antonelli, Jr. 


resumed the witness stand and further testified as follows: 
Direct Examination 
By Mr. Bergan: 


Q. Mr. Antonelli, how long have you been in the parking 
business? A. Since 1946. 

Q. And approximately how many lots do you operate in 
the District of Columbia area? A. About ninety. 

Q. Mr. Antonelli, I want you to trace what happens 
when I drive into one of your parking lots with my auto- 
mobile and give it to the man at the parking lot and he 
gives me a ticket I want you to trace for me how the 
money that I ultimately pay him gets back to Parking 
Management, Incorporated? A. Well, at the close of the 

day’s business, he is required to fill out a report 
528 and pick up all the tickets that he’s used on his 

shift, and take these tickets and the money and the 
slip that he has signed, verifying what he’s collected on 
the location, to the cashier at 1725 DeSales Street. 

The cashier’s office is open from 7:00 o’clock in the 
morning until 3:30 a.m., the next morning. 

Q. All right, sir. Now, what happens at that point? 
A. Well, at that point, the cashier who receives the money 
has to verify the tickets and the money that has been 
received and sign that same slip. And if he’s the night 
cashier, he turns that in the next morning to the head 
cashier who is there during the day, and makes a report 
of the day’s summary of all the operations and turns it 
in to the accounting department and also makes a deposit 
for the bank. 

Q. Do you have supervisory personnel in charge of one 
or a group of parking lots which you ownf <A. Well, yes. 
We have several supervisors who do different jobs for us. 

We have supervisors who are in charge of personnel 
and hire and fire the people who work for PMI. 
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We have supervisors who supervise the operations, the 
operation of the parking lots. 

We have supervisors who supervise the nightly operation 
of the parking lots. 

We have supervisors who are in charge of main- 
529 tenance of the parking lots. 

‘And we have supervisors who are in charge of 
insurance claims for damages that occur on parking lots. 

Q. Are these people whom you have described all em- 
ployed by PMI? A. They are all employed by PMI. 

Q. Is their employment specifically related to any given 
parking lot? A. No, it’s not. Those in a supervisory 
capacity are in charge of the whole ninety lots as far as 
maintenance operations are concerned. 

There are some supervisors detailed to various parts of 
the city in the daytime supervision of the operation of the 
parking lots, still by groups, not singly. 

Q. Do you carry insurance on the parking lots which 
you operate? I’m talking about claims, liability insurance? 
'\. We carry various types of insurance on the parking 
lots, on claims for damage to cars, or let’s put it this way: 
There is an insurance that we carry for stolen cars, and 
there is an insurance that we carry for public liability on 
the parking areas. There’s an insurance that we carry, 
Workmen’s Compensation, covering the personnel that are 

on our pay roll. 
530 Q. Is your liability insurance for damage to auto- 

mobiles, does it carry a minimum deductible feature? 
A. Well, I think—as I recall, I’m not in charge of the 
insurance department, but we have, I think, two types: 
One, a deductible type of one amount if the car is damaged 
in certain transactions, like moving it around, you might 
be carrying it from one lot to another on on the street. 
And we have another deductible one for cars that might 
be stolen. And these different deductibility items range, 
J think, by reason of location of lots, where they are 
located. 
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Q. Do you have your own claims personnel who would 
handle claims within the deductible amount? A. Yes, we 
have a claims supervisor who has an assistant. 

Q. Mr. Antonelli, I am going to show you what is in 
evidence as Defendant’s Exhibit No. 27, a group of quar- 
terly operating statements, prepared and filed by Parking 
Management, Incorporated, and refer you to the item on 
that, on each of those quarterly statements, Known as 
“(management fee.’’? A. Yes. 

Q. Would you describe what that so-called ‘‘manage- 
ment fee’’ is, please? 

Mr. Hilland: I object to that, your Honor, on the 
531 grounds that it is irrelevant and immaterial. There 
is no provision in the contract for such a fee. 

The Court: I really don’t see the purpose of offering 
this testimony. 

Mr. Bergan: I am going to show, Your Honor, through 
this man’s testimony that the management fee figure in 
each of those quarterly reports relates to specific items 
of charge for the operation of parking lots, that they are 
not allocated to a particular parking lot, but it is an overall 
charge throughout the system, and that it has been a 
calculated percentage figure which encompasses this. 

The Court: Well, I take it that you wouldn’t dispute 
so much of that as is represented, Mr. Hilland, —you 
just say it doesn’t apply to this lot? 

Mr. Hilland: I beg your pardon, Your Honor? 

The Court: I say, I take it that you don’t dispute what 
Mr. Bergan said about how this management fee is calcu- 
lated, what it represents. You say it doesn’t apply to this 
lot? 

Mr. Hilland: That’s correct. That’s right. It doesn’t 
apply to this lot. The contract doesn’t provide for it. The 
contract provides for direct expenses, not indirect. 

Mr. Bergan: I should like an opportunity to show, 
532 Your Honor, how at least some of the items in this 
management fee are, in fact, direct expenses. And 

I'll give Your Honor just one example: 


Workmen’s Compensation for the people who work on 
those lots will not be found as a specific deductible item 
within the management fee. And, certainly, that’s a direct 
expense. 

The Court: Well, you could get information on what 
you consider to be a direct expense, provided you have 
figures as to just exactly what was paid in Workmen’s 
Compensation for the people actually employed on this 
lot. I’m not sure it still would apply, but, in any event, 
if it did, you would have to show what was actually paid 
on this lot. 

Mr. Bergan: Another example, if the Court please, is 
the pro rata of the supervisory salaries for that particular 
part of town. 

The Court: I just don’t see that. If the lessors them- 
selves had operated the lot, you wouldn’t have needed that. 

Mr. Bergan: A and G partnership, Your Honor, does 
not operate any lots. PMI is the operating arm of A and G 
Partnership, and the fees in question would have been 
identical. 

The Court: That may be, but then they should have been 
that way in the agreement. I don’t think you can under- 

take to lease property from me and operate on it, 
533 and then go down through one, two or three or four 

other corporations that you get to take over your 
responsibilities and charge me for it. 

Mr. Bergan: But I’m not charging you for that. And 
that’s the point, Your Honor. I’m not charging you be- 
cause A and G Partnership is leasing this land and PMI 
is running it. If PMI wasn’t in the picture, the charges 
would be identical. 

All I’m saying to the Court is that the management fee 
figure of, first, six and a fraction per cent and then ten 
per cent is a direct expense of running these lots, and I 
would like an opportunity to either prove it, or to make a 
detailed offer of proof of what we would prove. 

The Court: Well, you can show what you consider to 
be direct costs. 
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Mr. Bergan: Shall I do it through this witness, or make 
an offer of proof of it? 

The Court: Well, I guess you had better do it through 
this witness. As to whether they are direct costs actually 
under the agreement, I don’t know. Let’s hear what you 
think they are. 

By Mr. Bergan: 

Q. Mr. Antonelli, would you itemize if you can the direct 
or the costs of operating parking lots which go into making 
up the management fee which you charged? A. Well, I 

can—— 
534 Mr. Hilland: Just a minute. I object to that, Your 
Honor. It is too general, and it doesn’t respond to 
what Your Honor suggested at all. 

The Court: Well, I will let him answer. We have no 

jury here, so there is no problem. 


By Mr. Bergman: 


Q. Go ahead. You may answer. A. Well, the answer 
would be based on the beginning, of hiring a man to work 
for PMI. There’s a man in charge of hiring personnel, 
and he hires the personnel who work on these lots in the 
Columbia Plaza area. 

Then when that man is hired, he is trained. And we 
pay for his training before we put him on the lot. This 
man is also uniformed, so we must pay for uniforms 

The Court: Do you have the lease? 

Mr. Bergan: Do you want a copy of the lease, Your 
Honor? 

The Court: Yes. 

Mr. Bergan: I will give the witness my copy. 


(The exhibit was handed to the Court.) 


The Witness: Some of these things 

The Court: Mr. Bergan, this obviously has no applica- 
tion. You’ve got pay roll here, wholly aside from the man- 
agement fee. 
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535 Mr. Bergan: Well, I’ll ask the specific question, 
Your Honor. 


By Mr. Bergan: 


Q. Whose pay roll is that? A. That pay roll is the basic 
salary of the man working on that particular lot, and not 
the allotable share of all the other people that I’m talking 
about. 

It doesn’t include, as I said, uniforms for this man on 
the lot. It doesn’t include the training expenses before he 
goes on that lot. It doesn’t include his participation in our 
insurance program. It doesn’t include hospitalization for 
that particular man as he joins our group hospitalization 
program. It doesn’t encompass anybody who does book- 
keeping in our office. It doesn’t include anybody who does 
cashiering except the money these people turn in at various 
hours of the day and night. It doesn’t include accounting. 
It doesn’t include legal fees for documents, and so forth. 
It doesn’t include the maintenance people who must keep 
the lot in repair, install curbing and put attendants’ 
shelters on the property, or lights, or other things required 
by the District of Columbia BZA. 

We’ve had to build walls, because these areas had to 
be all taken through the Board of Zoning and Adjustment 

to allow operation on them. Each time they go 
536 through there, they make certain requirements of 

us. And, as I say, these requirements go to walls, 
they go to shrubbery and grass, they go to black top pav- 
ing instead of just gravel, or something like that. 

These are all the things we must do to operate this 
facility which are not recorded here. 

Q. How about Workmen’s Compensation? A. Work- 
men’s Compensation is a blanket policy, by reason of our 
total pay roll. It is not broken down and specifically ac- 
counted here to these employees that are running these 
facilities. 

The Court: Now, you talk about black top and this, that 
and the other thing, and yet for the quarter, January 1, 
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1963 to March 31, 1963, you’ve got repairs and maintenance 
as a direct charge, $2,052.00. 

The Witness: Your Honor, I said that some of these 
things would be included in here and some would not, 
because I don’t know which ones are specifically included. 

If you actually had a bill for black top, you could allo- 
eate it to this lot. But if ten of our people go down there 
to put it down in charge of the main supervisor, we have 
some equipment involved that we own to put it down. So 
the total charge may have been closer to $4,000.00 or 

$5,000.00 to pave an area. 
537 The Court: Take this January 1, 1963 to March 
31, 1963, ‘repairs and maintenance, $2,052.69.”’ 

The Witness: That’s not much paving, Your Honor. 

The Court: That’s not my question. What did that 
represent, and how was it arrived at? 

The Witness: Well, I can’t give you that one exactly, 
but I would say it would be a direct bill for material, one 
that you could allocate to just that location. 


The Court: All right. 
By Mr. Bergan: 


Q. Reviewing one of those statements, Mr. Antonelli, 
are there any other items that you have not indicated which 
are expense items covered by the management feet A. 
Well, accounting and bookkeeping and cashiering and night 
supervisors and day supervisors and office overhead and 
telephones and advertisements in the yellow pages of the 
telephone book which lists all the addresses of the parking 
lots we operate. 

I really would need to have a more detailed account to 
get them all for you, but they all total up to these direct 
expenses that you see here and another ten per cent to 
take care of the items that you can’t specifically break 
down for that particular lot. And the ten per cent does 

not cover that complete amount. 
538 Q. Mr. Antonelli, have you calculated throughout 
your system, or throughout PMI, the percentage of 
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these expenses which you have been describing as against 
the gross receipts which you received? A. Over a period 
of time— 

Mr. Hilland: I object, Your Honor. That is just the 
conclusion of the witness. We are entitled to see the figures, 
Your Honor, to see whether it is ‘‘X,”’ ‘“Y”’ or ‘‘Z.”’ 

The Court: I will let him answer, and I will give it 
such weight as I think it is entitled to receive. 

The Witness: As I say, anyone trying to run a business 
is trying to find out what the right figure is to allocate to 
the various locations. During the period of years, we 
started out with something in excess of six per cent to 
cover this, and we raised it to eight per cent, and then 
finally to ten per cent. And that is as close as we can 
come to allocating the direct expenses that should be 
allocated directly to the lots. There are more expenses, in 
excess of the ten per cent. 


By Mr. Bergan: 


Q. Is this a figure, Mr. Antonelli, which is used in all 
of the contracts which PMI has to operate parking facili- 
ties throughout the city? 

Mr. Hilland: Objection. On the grounds that it is 
539 irrelevant and immaterial. 
The Court: Sustained. 

Mr. Bergan: I will offer to prove that if the witness 
were permitted to answer the question, the answer would 
be yes, Your Honor. 

The Court: Very well. 

Mr. Bergan: That’s all I have on count two. I will go 
to count four of the counter-claim. 

The Court: Count four. That is—— 

Mr. Bergan: The $27,000.00 figure, the one that we have 
been talking about. 

I’m sorry, Your Honor. I am reminded that I left off 
something. 

The Court: All right. 

Mr. Bergan: Back on count two. 
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By Mr. Bergan: 


Q. Mr. Antonelli, are you the one who negotiated the 
parking agreement with representatives of the Columbia 
Plaza Corporation? A. Yes, with Mr. Salkeld. 

Q. I will show you again—I’ve forgotten the exhibit 
number—but the operating statements: 

The first operating statement is for the second quarter 

of the year 1962, is it not, or a portion of it? 

540 A. Yes. That’s right. April through June 1962. 

Q. Now, following the time that that statement 

was submitted to Columbia Plaza Corporation, did you 

have any discussions with any representative of the Co- 

lumbia Plaza Corporation? A. Yes, I had a discussion 
with Mr. Salkeld. 

Q. Was that a face to face discussion, or how? A. I 
believe that was over the telephone. 

Q. Do you know who initiated that telephone call? A. 
Mr. Salkeld. 

Q. And what was Mr. Salkeld’s position at that time? 
A. Well, Mr. Salkeld asked me to— 

Q. No, no. What was his position within the corpora- 
tion? A. Oh, I’m sorry. He was president of Columbia 
Plaza Corporation, I believe, at that time. 

Q. Now, would you relate the substance of that con- 
versation? 

Mr. Hilland: If Your Honor please, if this is an effort 
to vary or to add to the contracts, by parol evidence, I 
object to it. 

Mr. Bergan: It’s an effort to show a contemporaneous 
construction of the parties. 

Mr. Hilland: I object to it on the ground that it is 
541 not open to that, Your Honor. It is so clear that it is 
not open to any construction except one. 

The Court: What are the exhibits that cover this par- 
ticular matter, the agreements? 

Mr. Bergan: One of them is Defendant's Exhibit 26. 

The Court: Let me see it. 
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Mr. Bergan: And the other two would be Defendant’s 
Exhibits 24 and 25, I think. I may be wrong, Your Honor. 
Yes, Nos. 24 and 25. 

The Court: Well, now, the letter of March 23, 1962, 
which is contained in Defendant’s Exhibit 24, I take it, is 
the original agreement, is that correct? 

Mr. Bergan: That’s the one for three thousand and some 
dollars? 

The Court: Yes, $3,689.46. 

Mr. Bergan: Yes, Your Honor. 

The Court: Wherein it is said by the partnership: 

We hereby agree to operate these properties for you 
under the following terms and conditions: 

1. We will pay the monthly rental of $3,689.46 and all 
the direct expenses necessary to carry on a parking opera- 
tion on all of the properties listed. 

2. Any balance resulting from the monthly operation 

will be retained by us, and you will be credited with 
542 = fifty percent of the net proceeds. 
3. You will receive a monthly operation statement 
no later than fifteen days—— 

Now, then, Defendant’s Exhibit 25 is a letter from the 
partnership on PMI stationery, dated June 19, 1963, which 
actually doesn’t change in any respect the original agree- 
ment dated March 23, 1962, except as to the additional 
rental and the additional square footage. 

Mr. Bergan: That’s right, Your Honor. I think they are 
identical except for that. 

The Court: Now, are those all the documents relating 
to this thing—well, there is No. 26, which again increases 
the rent. But other than that, I don’t see that it changes 
anything, is that right? 

Mr. Bergan: I believe that’s correct, Your Honor. That’s 
where it went to $7,012.00. 

The Court: Yes. All right. 

Mr. Bergan: I think, other than for the rental figure, the 
documents remain the same. 

The Court: All right. 
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By Mr. Bergan: 


Q. Would you relate, Mr. Antonelli,— 
Mr. Bergan: I’m sorry, Your Honor. 
543 The Court: Let’s see, the original square footage 
involved was 135,641.86 square feet, at a rental of 
$3,689.46. That was later increased in June of 1963 by 
62,202.06 square feet, at a rental of $5,381.35. 

Now, the letter of November 18, 1963, merely increased 
the rent without increasing the square footage, is that 
correct? 

Mr. Bergan: I think there was a very small increase of 
the footage at that point, if Your Honor please. Let’s see. 
Yes, because the total square footage at that point became 
200,352 square feet. I think we had something like 190-odd 
thousand prior thereto. 

The Court: Wait a minute. Prior thereto you had 197,843 
square feet, prior to November. And I’m trying to find 
where the increase is shown, if any. 

The Witness: May I show you, Your Honor? 

The Court: Yes. 

The Witness: There was a small piece of property which 
was in my name, because I had had the lease for a long 
time. The amount was $117.00, and the actual increase 
was only about $6,895.00, and RLA asked if they couldn’t 
put the two leases together to make a total of $7,012.00. 
That covered about 3,000 feet of ground. 

The Court: Now, I see on Defendant's 26 there is 
544 a list of every lot and the square footage, and the 
total is 200,352.00, and that was at $6,895.00. 

What you are talking about must be where that differ- 
ence between $6,895.00 and $7,012.00 came in. 

The Witness: Yes, I think if you would add $117.00 to 
it, it would come out to that figure. 

The Court: How much square footage did that cover? 

The Witness: Sir, no one ever measured it. It was a 
left-over backyard of Toner School. It was a cliff, a great 
deal higher than the school. It had no lot number. 
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The Court: And that added one hundred and what? 

The Witness: $117.00. 

The Court: And that is how we come up with $7,012.00. 
All right. 


By Mr. Bergan: 


Q. I believe I asked you, Mr. Antonelli, to relate the 
substance of the conversation which you had with Mr. 
Salkeld after the first quarterly parking statement. 

Mr. Hilland: I object to it, Your Honor, if it is an effort 
to vary or add to, by parol. 

The Court: I will listen for whatever it is worth, Mr. 
Hilland. Go ahead. 

The Witness: Mr. Salkeld asked me what the 

545 management covered, and I explained to him it was 

other expenses which I couldn’t break down to just 

the property involved, so we were using a percentage 

figure to arrive at. He was satisfied, and that was the end 

of the conversation. We were carrying on this way all 
during the life of the contract. 

Mr. Hilland: I move to strike that out, Your Honor. 
It is irrelevant and immaterial. 

The Court: We will let it in for whatever it is worth. 


By Mr. Bergan: 


Q. Between that time of that conversation, Mr. Antonelli, 
and the time that this particular lawsuit was filed, did you 
ever receive a complaint or an inquiry from the Columbia 
Plaza Corporation with respect to the deduction of the 
so-called management fee on the quarterly statements? 
A. I did not. 

Mr. Hilland: Same objection, Your Honor. 

The Court: The same ruling. Go ahead. 

Mr. Bergan: Now you may answer. 

The Witness: No, I never received any. 

Mr. Bergan: Now, if Your Honor please, I am going 
to count four of the counter-claim. 

Would you mark these, please, Mr. Clerk. 
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546 The Deputy Clerk: Plaintiffs’ Exhibits 9, 10 and 
11 marked for identification. 


(Plaintiffs’ Exhibits Nos. 9, 10 and 11, Plats, were 
marked for identification.) 


By Mr. Bergan: 


Q. Now, Mr. Antonelli, I hand you what has been marked 
as Plaintiffs’ Exhibits 9, 10 and 11 for identification, and 
ask you if you know what they are, sir? A. (Perusing the 
exhibits.) Yes, I do. 

Mr. Bergan: Excuse me. Mr. Murray, wasn’t that Plain- 
tiffs’ 9 a group of bank statements that Mr. Hurst brought 
down with him? 

The Deputy Clerk: I have those statements. That is 
correct. 

Mr. Bergan: Plaintiffs’ No. 9 was marked yesterday as 
this group of statements. 

The Court: Well, let’s change Plaintiffs’ 9 to—what are 
these? 

The Deputy Clerk: Plaintiffs’ Exhibit 9, marked for 
identification yesterday, bank statements, remarked today 
as Plaintiffs’ 12. 


(Plaintiffs’ Exhibit No. 12, formerly Plaintiffs’ Exhibit 
No. 9, was marked for identification.) 


547 The Deputy Clerk: I do not have it admitted in 
evidence. 
Mr. Bergan: No, it hasn’t been offered. It was just 
marked for identification. 


By Mr. Bergan: 


Q. Can you identify what Plaintiffs’ Exhibits Nos. 9, 10 
and 11 are? A. Yes, I can. 

Q. Would you do so? A. These are plats of Squares 
32, 33 and 44—32, 33 and 44—in their original condition 
before the streets and alleys were closed into portions of 
the highway, the west leg of the interloop which are Lots $5 
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and $6 on this plat, and the balance of the property totals 
368,000 feet going into Lot S4, which is the property now 
the subject of the construction of Columbia Plaza Corpo- 
ration. 

Q. All right. On Plaintiffs’ Exhibit No. 9, have you out- 
lined the area on which Antonelli and Gould operated the 
parking facilities at the Columbia Plaza project? A. Yes, 
TI have. 

The Court: When? 

The Witness: Sir? 

The Court: They operated when? 
548 The Witness: As of March 1964. 
The Court: March 1964. All right. 

By Mr. Bergan: May I affix this one on the board and 
ask Mr. Antonelli to come down? 

The Court: Yes. I think we have in that package some 
small individual clips. 

(The plats were affixed to the board, and the witness left 
the witness stand and went to the board.) 


By Mr. Bergan: 


Q. Mr. Antonelli, I would ask you 

The Court: Let me see those Exhibits 24, 25 and 26 
again, please. 

(The exhibits were passed to the Court.) 

Q. Now, referring, Mr. Antonelli, to the one which is 
the closest to you, —it is Plaintiffs’ Exhibit No. 9—would 
you indicate the areas,—— 

Mr. Bergan: First, I move for the admission of Plain- 
tiffs’ Exhibits Nos. 9 and 10. 

Mr. Hilland: Your Honor, I object to them as evidence, 
but I don’t object to them for the purpose of illustrating 
the witness’s testimony. 

The Court: Well, if he objects, they haven’t been suffi- 
ciently identified to be admitted yet. However, you may 
use them. 
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549 By Mr. Bergan: 


Q. Will you identify on Plaintiffs’ Exhibit No. 9, 
which is the one you have the pointer on, the areas on 
which Antonelli and Gould operated the parking facilities 
at the Columbia Plaza Urban Renewal area? 

The Court: Give a date. 

Q. (cont.) As of March 1964. A. As of March 1964, the 
property that fronted on Virginia Avenue and had an 
entrance on Virginia Avenue, about 46,500 square feet, 
and is the property outlined in red. 

By this time all of the property in the red area had 
been demolished, and most of it was being used for park- 
ing. It was rough graded, in that the area adjacent to 
F Street was very high. (Indicating on the board.) 

The Court: I think you’ve got to keep your voice up a 
little, Mr. Antonelli. A. (cont.) Most of this area was 
operated and was being used for parking with the excep- 
tions of the areas where there were still trees on the 
property and where there was a very high bluff here on the 
F Street frontage, because the street was much lower than 
the north side of F Street, adjacent to this property. 

Q. Now, if you move to the area on the lower left- 
550 hand corner of the map. A. Down here? 

Q. Yes. A. This is Square 44, and all of the 
property outlined in red at that time was being used for 
parking, in March of 1964, after the demolition of the 
properties where the blue circles are. These properties 
were taken over by the RLA and demolished and turned 
over to us, and there is the difference in footage in the 
second parking contract. 

Q. Those are properties which became available to you 
sometime prior to March of 1964 but after you first began 
to operate parking facilities in that area? A. That’s right. 
This is the 8-story building the State Department was 
occupying. This is the old Toner school, used by blind 
people for rehabilitation purposes. This is an apartment 
house. Next door to that, these were three houses that had 
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been remodeled by the same owner as the apartment house. 

Q. Now, referring to the area in the upper lefthand 
portion of that chart, would you identify that? A. This is 
Square 33. And there was an alley that bisected the square, 
and all the property west of that went to the highway 

department so that it could start building the high- 
551 way. The rest of the property outlined in red was 

used for parking, including a portion of the alley 
closed, surrounding the alley, Lot 64. 

‘And in the second lease or the third lease where the 
footages are listed as 200,352 feet, approximately 12,000 
feet are in alleys that are closed. 

The rest of the property here with the blue circle were 
three 2-story apartment houses that were demolished, and 
the front of them cut off, —and you see the line right 
there—so that this retaining wall could be built to the 
highway. 

The Court: Now, the heavy blue line you just indi- 
cated, 

The Witness: Yes, sir. 

The Court: —that is the retaining wall for the freeway? 

The Witness: Yes, sir. Which is approximately 25 or 
30 feet—the top of that wall is 25 to 30 feet lower than 
the average height of these properties along here. 

The Court: But the property that is east of that line is 
what constitutes this 368,000 square feet, is it not? 

The Witness: Everything inside that heavy blue line, 

coming there, over to here, straight down Virginia 
552 Avenue, including the apartments, —sits right here 

in this triangle, all streets and alleys in the property, 
and that’s the increased area. 

The Court: And that’s the 368,000? 

The Witness: Yes, sir. 

The Court: All right. 


By Mr. Bergan: 


Q. Other than the areas, Mr. Antonelli, which you have 
designated, —and by that I refer to this figure on the 
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righthand portion, the almost square figure on the lower 
lefthand portion and the area incorporated within the 
red line and the upper lefthand portion—other than those 
three areas, did you utilize, as of March 1964, any of the 
space in the Columbia Plaza Urban Renewal Project for 
parking facilities? A. No, sir. We were not in the areas 
where the highway department was building its retaining 
wall. We were not in the areas in the streets, and we 
were not in the areas of the alleys that are outlined in 
red here. 

We were using only the alleys in Square 33, which we 
were paying rent for, 12,000 feet of alley space. 

Q. Did you make use of either Twenty-fourth Street or 

F Street, which appear on there? A. No, sir. This 
553 area remained open all the time, and the people who 

worked in the area parked on this street, parked on 
Twenty-fourth Street, on both sides, down to where the 
highway had broken the line—approximately where that 
red mark is there. The end of that street was cut off. This 
street was blocked up to the end of it, where the highway 
department was building the retaining wall. 

Cars were parked on both sides of F Street, both sides 
of Twenty-fourth Street. They didn’t park around this 
area legally, because there was a park in the center, with 
‘‘No Parking’’ signs on both sides of that, but people 
parked there anyhow. 

Q. Did the area which you utilized for parking on the 
righthand portion go all the way to the property line of 
Columbia Plaza? <A. It did not. 

Q. I am talking now about on the west portion? A. 
Right along here? 

Q. Yes. A. No, sir. This area right here—this lot right 
here was a parking lot, with an entrance on F Street, when 
it was an operating lot. It was closed up when the high- 
way department started building. There was a concrete 

wall all around here to hold back the dirt where we 
554 ~were, because that was about 10 to 12 feet lower. 
Q. Moving south on that chart, Mr. Antonelli, 


where your pointer is: Did you utilize any of the space 
between what is identified on this chart as Square 34—or 
Lot 34, rather, —west of that, to the property line? A. 
That area was in the control of the highway department. 
‘And the area where the fence was, that had been talked 
about by Mr. Bradley earlier, that fence stayed about 75 or 
100 feet back of this heavy blue line, all the way around, 
so that equipment could be placed on here to get the dirt 
out of here, because this area is much, much lower than 
the rest of the site, and the soil removed was piled up on 
the hill behind the barricade. 

Q. And referring to Square 44 on that chart, did you 
use the alleys for parking? A. The only alley that was 
closed was this one right here, that was utilized. The rest 
of the alleys—the central alley was open, so that someone 
could drive from Twenty-fourth Street through to Twenty- 
third. 

Q. Where did you have entrances for your parking fa- 
cilities? And, again, we are talking about March 1964. 
‘A. In March of 1964, this parking lot had one attendants’ 
shelter, and you could drive into it from Twenty-third or 

Twenty-fourth. 
595 This square right here had one attendants’ shelter 
in the middle, and you could drive into it from 
Twenty-fourth. 

There were no parking entrances on F Street at all, 
either in the 2300 or 2400 block, and no parking entrances 
on E Street. 

Virginia Avenue had an entrance right here, in the area 
right next door to the Esso gas station in the middle of 
the block, and an attendants’ shelter was right on the 
property line. 

Q. As of March 1964, have you calculated the square 
footage which you utilized for parking facilities in the 
Columbia Plaza Urban Renewal areat A. The total facili- 
ties, I checked them by the plat book, so they may have 
been slightly different from the survey totals, and they 
come out to just about 200,000 square feet. 
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Q. Have you checked the square footage, Mr. Antonelli, 
of the streets and alleys in that particular area? A. Well, 
they were the subject of a hearing before House Subcom- 
mittee No. 4, House District Subcommittee No. 4, and the 
calculations submitted to them by the District of Columbia 
Highway Department was 118,000 feet. And the streets 

and alleys in the Columbia Plaza project—— 
556 The Court: Just a minute, please. 
(The Court conferred with the Deputy Clerk.) 

The Court: All right. 


By Mr. Bergan: 


Q. Mr. Antonelli, following or after March of 1964, and 
beginning at that time and running until January of 1965, 
when you vacated the premises, did you utilize any addi- 
tional square footage for parking facilities in that area? 
A. No, sir. These boundaries are the same ones that we 
gave up in January of 1965 when we turned the site over 
to Columbia Plaza, exactly as they are here. 

Q. And they are identical to the ones which you operated 
immediately prior to March 1, 19642 A. Yes. In some 
instances. Some of these buildings had not been torn down 
and were torn down about that time. 

Q. But they were available to you at the time the price 
went to $7,012.00? A. Yes. At that time they were all 
available to us. They had been torn down, but not paved, 
not available for our use. 

Q. During the time that you operated parking facilities 
at the Columbia Plaza Urban Renewal Area, was Twenty- 
fourth Street ever officially closed to traffic? A. Twenty- 

fourth Street was never closed to traffic. 
I have seen barricades sitting out here in the 
middle of the street, one about four or five feet wide, 
—I never could understand why it was there—but it never 
stopped any traffic. 

Q. Traffic did, in fact, use Twenty-fourth Street up until 

the time you vacated in January of 19652 A. Yes. F Street 


was open all the way down to about within 100 feet of this 
wall. 

Q. Now, this little portion in here, at what would be on 
the northeast edge of the urban renewal area, what is that? 
A. Well. if I may point to this big one here, this was a park. 

Q. Well, that big one is Defendant’s Exhibit 70. A. This 
area, this triangular area in here, was a park, was a tri- 
angular-shaped park. And Twenty-fourth Street went on 
this side of it, and F Street went on the south side of it. 

Q. During the time that you operated the facilities at 
the Columbia Plaza Urban Renewal Area, was that park— 
did it always remain as a park? A. It always was a park. 
I mean the outline of it had never been changed. Even 
when they started the excavation, it still showed as a park, 

even though it was closed in to the site. 
558 Q. Now, as long as you are at the board, referring 

to Plaintiffs’ Exhibit No. 9, can you identify from 
that exhibit the properties in the Columbia Plaza Area 
which you and Mr. Gould owned prior to the sale to the 
Redevelopment Land Agency? A. Everything outlined in 
red. and everything outlined in the hatched area, with the 
exception of the property that has the blue circle around 
it. This was the Silverman property you heard about. 

These properties here belonged to Heurich, and eventu- 
ally belonged to Yudelsky, at the time the property was 
taken. That was all one site. 

These three apartment houses here, which are partly 
in the site and partly out of the site, were owned by three 
different people whose names I don’t remember. , 

This was the Toner school site. And this apartment 
house and these buildings were owned by the same gen- 
tleman. 

And these two circles here represent one building that 
belonged to the Landvoight Estate. 

Q. Other than the properties on which there is a blue 
circle—let me withdraw the question. And I will ask it this 
way: 
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Did you and Mr. Gould own properties within the 
559 red lines, including the one at the far west, which 
is cross-hatched red? A. Yes. 

Q. Did you own all of those properties, other than the 
ones in which there is a blue circle? A. Yes. That’s 
correct. 

Q. All right. 

The Deputy Clerk: Plaintiffs’ 13, 14 and 15 marked for 
identification. 


(Plaintiffs’ Exhibits 13, 14 and 15, Photographs of Co- 
lumbia Plaza & Surrounding Area, were marked for iden- 
tification.) 


The Court: Before you go into that, Mr. Bergan, Mr. 
Antonelli, what was original Square 32! Where is that? 

The Witness: Right here. 

The Court: Square 33? 

The Witness: Right here. 

The Court: And Square 44? 

The Witness: This one right here. 

The Court: Now, when the agreement of March 23, 1962, 
was entered into, which was the first lease agreement for 
the parking lot entered into, which consisted of 135,000- 

plus square feet, what did you rent then? What 
560 comprised that 135,000-plus square feet? 

The Witness: Everything that is outlined in red 
on these three squares, with the exception of those prop- 
erties outlined in the blue circles. 

The Court: That was what was originally leased? 

The Witness: Sir, I think there were a few more that 
were out of it, because there were some houses with a 
Twenty-third Street frontage that I think were torn down 
between the first and second contracts. Was there a third 
one? 

When it went from $3,600.00 to five-something, there 
were some other properties that were demolished, that 
were still improved at the time we sold the properties to 
the RLA. They were all cleared up by the time of the 
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second contract, including some of these here. And when 
the second amendment came along, the rest of the property 
by that time had been demolished. 

The Court: Now, we have an Exhibit A to the first con- 
tract of March 23, 1962, which is Defendant’s Exhibit 24, 
that gives a long list of lots in Squares 32, 33 and 44 by 
address. 

The Witness: If Your Honor would like me to, I have 
a blank plat here. I will be glad to check those numbers 

off for you. 
3561 The Court: Wait a minute. Wait a minute. And 
also gives a total square footage of specific lots of 
135,641.86. 

We then come to Defendant’s Exhibit 25, which adds 
62,202 square feet. That likewise has an Exhibit A attached 
to it, and lists lots in Squares 32, 33 and 44. 

The Witness: I think you will find probably one lot 
listed in 32 and one lot listed in 33, and the balance of 
them are in 4. 

The Court: It lists what was included at that time to 
get up to 197,843.92 square feet. 

Now, what was it that was added in that 62,000? 

The Witness: Well, what was added in the 62,000 was 
everything outlined in blue here, which we did not own, 
and some other properties which we did own, but were 
improved at the time they went to the RLA, they had 
tenants in them. And the RLA took time to remove those 
tenants, tear the houses down and give them to us, along 
with the ones which we had not owned but were torn down, 
for the parking area. 

The Court: I call everyone’s attention to the fact that 
up to this point, Defendant’s Exhibit 25, which is dated 
June 1963, when the rental was $5,381.00 and the square 
footage was 197,843.92, that there are no streets and 

no alleys included in this square footage up to that 
562 point. I am just talking about actual lots in the 
square. 
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Now, let’s see what happens when we get to 26, which 
increases it. Well, all that does is increase it—— 

The Witness: May I interrupt, Your Honor? 

The Court: Yes. 

The Witness: That contract does have 12,000 feet of 
closed alleys in it. 

The Court: Where? 

The Witness: The last listing at the bottom, the footage, 
they get to 197,000, shows a closed alley, 12,034 square feet. 

The Court: Wait a minute. 

The Witness: The very last page, I think, in there, Your 
Honor. 

The Court: You are right. It does show an alley of 
12,042 square feet in that square. 

Where is that alley? 

The Witness: Those alleys, sir, I believe to be the alleys 
right here around this alley lot. We owned this alley lot 64, 
and the alleys that surrounded it were enclosed into the 
site. It was all paved and used for parking. 

The Court: And that is in Square 44% 

The Witness: That is in Square 33, and one alley 
563 in Square 44 that was behind the houses that were 
torn down. 

The Court: Let me go back to Square 33, because the 
12,000 was added. 

The Witness: Just added for the whole site. 

The Court: Well, it’s added in 44, but it isn’t in 44? 

The Witness: No, sir. The alleys closed were in 33, and 
one piece in 44. I think that’s reported as an addendum 
to the whole square. 

The Court: Up to that point, we have closed alleys, but 
still no streets 

The Witness: No streets. 

The Court: —and no open alleys? 

The Witness: Yes, there were open alleys here in Square 
44. These were open. 

The Court: Yes, but they are not included in the square 
footage. 


The Witness: No, sir. They are not. 

The Court: We get to November 1S, 1963, and there it 
only went up 3,000 square feet, I think. 

The Witness: And, sir, that was the backyard of the 
Toner school, which was approximately—there was a 

retaining wall across here, where I am pointing, and 
564 the Toner school was below that, and up on the 

hill behind it was about 3,000 feet of ground, which 
was a part of the Toner school site, but was entirely re- 
moved from the Toner school by, I'd say, an 18 or 20 foot 
high wall 

The Court: Well, there was no—— 

The Witness: The plat wouldn’t show it, sir. It was—— 

The Court: Wait a minute. Yes, there is an Exhibit A 
attached there, which shows it goes up to 200,352 square 
feet. But without checking item by item, I couldn’t see 
what was added. And it still has 12,000 square feet of 
alleys. nd that’s when the rental was $6,895.00. Still 
has no streets in it and no open alleys. 

The Witness: That’s right. 

The Court: Then you added $117.00 for some little 
property you had somewhere. 

The Witness: That is what I am calling here the 3,000 
feet of the Toner school site. It was up on a hill and 
unidentifiable from looking at the Toner school, because 
the site was level with the corner of Twenty-fourth and F 
Street and it went back to a stone wall, about twenty feet 
in the air. Up on top of that was about 3,000 feet which 

really belonged to the Toner school site but had been 
565 rented to me personally, since about 1947, and 

somebody at RLA asked me could they please in- 
clude that in the total contract, and I told them to go ahead 
and do so. 

The Court: That brought the total then from 200,352 to 
what? 

The Witness: No, sir. That brought it from 197,000 to 
200,352. 


279 


The Court: That’s right. That was added. And that 
added—— 

The Witness: $117.00 to $6,895.00. 

The Court: And that’s where we got the $7,012.00. 

The Witness: That’s right, sir. 

The Court: Now, when we had the $7,012.00 and 200,000 
square feet, we had only actual lots in the three squares, 
and we had 12,000 feet of closed alleys? 

The Witness: That’s right. 

The Court: And we had no streets, and we had no open 
alleys, and we did not have that little park there, did wet 

The Witness: That’s correct. 

The Court: That triangular park, how was that desig- 
nated? 

The Witness: However, the District of Columbia 
566 The Court: Did it have a parcel number, or some- 
thing? 

The Witness: It probably had a number from the Na- 
tional Park System of from the District of Columbia, I 
don’t—wasn’t anything in it but a raised form with grass, 
was all that was there. 

The Court: Now, when we get up to the final three hun- 
dred thousand and what? 

The Witness: 368,000. 

The Court: Three hundred and sixty-eight thousand 
square feet, that was in March 1964. 

The Witness: Well, that plat actually went on record in 
1962 as Lot 84. 

The Court: As what? 

The Witness: Lot 84. The whole Columbia Plaza Project 
Area was actually recorded in the summer of 1962 as Lot 
84, but the RLA continued to identify these lots by their 
original lot numbers and square numbers. I mean there 
is no relation between 32, 33 and 44 and S4. Lot S4 was 
conceived to build a project called the Columbia Plaza 
Project. 
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The Court: You are jumping ahead of me. I am trying 
to follow these leases with the square footage and what 
it covered. 

The Witness: Yes, sir. 
367 The Court: And we are down to a 200,000 square 
foot area in November 1963, and that covers only 
specific lots in three squares. 

The Witness: That’s right. 

The Court: Plus 12,000 feet of closed alleys. 

The Witness: Yes, sir. 

The Court: Let’s forget this whole lot for the moment. 

The Witness: Okay. 

The Court: Now, you come to March of 1964, the rental 
is—or whatever you want to call—increased to $27,000.00. 
And the square footage is increased from 200,000 to 368,000. 

Now, what was added to come to that 368,000 over the 
200,000? 

The Witness: Twenty-fourth Street was closed, F Street 
was closed, the park was closed, the alleys were closed, all 
of the land along this wall was included, because it was to 
be part of the new five buildings that were going to be 
put here and the 1500-car garage, goes all the way out to 
the perimeter of this lot, the underground construction— 
this portion here—and this piece of property out here in 

this corner is the future site of the 400-room hotel, 
568 which is not now under construction. 
The Court: Well, in order to go from 200,000 to 
368,000, you added the streets which were closed. 

The Witness: F Street and Twenty-fourth. 

The Court: And you added that triangular park between 
Twenty-fourth Street, F Street and Virginia Avenue. 

The Witness: Yes, sir. 

The Court: You added alleys in that—— 

The Witness: 44. 

The Court: —44, which were closed at that time. 

The Witness: That’s right, sir. 

The Court: What else, if anything, did you add? Did 
yon add any specific lots in any of those three squares? 
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The Witness: No, sir. But the RLA, in calculating the 
new lot number, also added the difference between this 
red line and that blue line, all the way around the perim- 
eter of the site. The difference between here and here. The 
difference between this red line and out to here. <All this 
area in here and back to here was all added to the site. 
And that area is considerably more than three-tenths of 
an acre. 

The Court: Well, that included, then, what had been 
previously known as individual lots in those squares? 

The Witness: Sir, when the highway department 
569 took all this other property, it didn’t have any num- 
bers for it. 

And in order to get rid of what was left when this line 
was taken, it called this a new lot number here, and they 
called this a new lot number over here, and they called 
this whole area a new lot number, and resurveyed all 
three pieces, in order to come up with the footage involved, 
plus F Street closed from there out. 

And there’s a plat here that shows those new lot num- 
bers as being 84, 85 and 86, and F Street closed. But 
it’s—— 

The Court: Well, F Street was closed all the way down 
to Virginia Avenue, wasn’t it? 

The Witness: Yes, sir. But I’m talking about for the 
purpose of recomputing the three squares involved. See, 
these squares, 32, 33 and 44 and alleys and streets came 
to more than 368,000 feet. It came to a total—there’s an- 
other plat here that shows 368 to here, a different figure 
for here and a different figure for here, to make the total 
of the three squares. 

The highway department got all of this 

The Court: Oh, that part I am not interested in. 

The Witness: I was just trying to explain to Your Honor 
how it came back to 368,000. 

The Court: Then, what they did, they added to the 
368,000 over the 200,000 that had previously been 
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570 leased—again, I’m trying to get just what I’m talk- 
ing about. Just keep it to what I’m talking about. 

The Witmess: Okay. 

The Court: You added the closing of F Street and 
Twenty-fourth Street and you added the closing of the 
triangular park and you added the closing of the alleys in 
+H. 

The Witness: And then the difference between the blue 
line and the red line, all the way around the perimeter 
of the site. 

The Court: And that difference between the blue line 
and the red line, I take it, then must have been parts of 
lots that had previously been in Squares 32 and 33. 

The Witness: That’s right, sir. 

The Court: Parts of lots? 

The Witness: Parts of lots. That’s right, sir. 

The Court: All right. 

The Witness: Part went to the highway department, 
and part went to RLA. 

The Court: Did you, after March of 1964, use any more 
square footage for your parking operations than you had 
previously used? 

The Witness: No, sir. This is the same area outlined in 

red. No change—no new leases. No change in the 
571 lot numbers, no change in the areas, the same areas 
outlined in red here, sir. 

The Court: In other words, it is your testimony that you 
continued to use 200,000 square feet? 

The Witness: That’s right, sir. 

The Court: And you didn’t use any more of the 168,000 
square feet that was there? 

The Witness: Of the difference, no, sir. 

The Court: In other words, you didn’t use those closed 
alleys? 

The Witness: We used these alleys over here, sir. Twelve 
thousand feet of alleys. 

The Court: But they had already been closed? 
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The Witness: Right. 

The Court: But the ones in 44, you didn’t use? 

The Witness: May I correct you, sir. All the alleys that 
had been closed, we were allowed to use 12,000 feet of the 
alleys, but we were not allowed to use any of the alleys in 
here or any of the streets involved. 

All of these alleys had been closed in June of 1962 offi- 
cially, but the RLA only allowed us to use 12,000 feet of 
them for parking purposes. 

The Court: How about after March of 1964? 
572 The Witness: All the streets and alleys stayed 
open, just the way you see them here. All we ever 
had was the 12,000 feet the RLA allowed us to use, and 
was to join the alley here to the frontage. 
The Court: All right. I think I understand. 
Mr. Bergan, you may go ahead. 


By Mr. Bergan: 


Q. Mr. Antonelli, was there any fencing around the—— 
I’ll refer to it as ‘‘Old Square 33’’? A. There was fencing 
that followed the perimeter of this blue line, all the way 
around, while it was under construction. 

After the wall had been censtructed, the fence was taken 
down, and dirt was piled all along the edge here, and 
mounds up on this part, on front. 

Q. Referring to the south part or the southernmost part 
of what is Plaintiffs’ Exhibit No. 9, A. E Street. 

Q. E Street. —in what condition was E Street in March 
of 19642 A. E Street was a depressed roadway. It had 
been on the surface, right here, and they were constructing 
an underpassage, to go under Twenty-third Street, in this 
direction, so E Street was approximately 25 to 30 feet 

lower than the site. Maybe even more than that. 
573 Q. Now, with reference to the southernmost por- 

tion of Twenty-fourth Street where it intersected or 
bisected E Street, what was the condition of that? A. Well, 
it had been cut off here in the excavation process of build- 
ing this wall, so that Twenty-fourth Street—if you went 


284 


down Twenty-fourth Street to the end of that red line 
there, you started going down hill, to the new E Street. 

Q. When you referred to— A. Not as a paved road. 

Q. When you referred to coming down Twenty-fourth 
Street to that red line, you are referring to coming down 
to the southernmost border of Lot 807? A. That’s correct. 
There was a fence along there which was covering this 
work that was going on on the wall behind there. 

Q. Well, was there fencing adjacent to the southernmost 
boundary of Lot 807? A. Yes, it was. 

Q. And in what direction and to what extent did this go? 
A. This wall. This wall basically followed the outline of 
that blue highway, and followed it around in this fashion, 
all the way around over to here, down to Virginia Ave- 
nue, from Virginia Avenue all the way back up to EB 

Street. 
574 Q. It was fencing that ran considerably inside 
the actual property line? <A. If I had to guess, I'd 
guess a hundred feet. 

Q. While you are standing there, would you look at 
Plaintiffs’ Exhibit No. 12—I’m sorry—I believe that’s 13, 
isn’t it?) A. Number 13, yes. 

Q. Number 13. And tell me, if you know, what that is? 
A. Well, that’s a picture of most of the Columbia Plaza 
site as it was on December the 2nd, 1964. And it’s one of 
the series of photos that I had made. 

The Court.: Where is it taken from? Point it out on 
the map. 

The Witness: It was taken from the roof of the, apart- 
ment building that is on the corner of Twenty-fifth and 
Virginia Avenue. 

The Court: Point it out. 

Mr. Bergan: That would be up about here? 

The Witness: That would be right over here on this 
corner. 

Mr. Hilland: What number is that? 

Mr. Bergan: Number 11. 
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The Court: It was taken from across Virginia 
Avenue? 
575 The Witness: From across Virginia Avenue. Yes, 
sir. 
The Court: And it was taken looking in a southwesterly 
direction? 
The Witness: Looking this way. 
Mr. Bergan: It would be southeasterly then, would it not? 
The Witness: Southeasterly, yes. 
The Court: South, southeast. 
The Witness: Yes, sir. 


By Mr. Bergan: 


Q. Now, would you look at Plaintiffs’ Exhibit 14 and 15, 
and tell me if you can identify them, please? 

Mr. Bergan: I’ve got the numbers backwards. I just 
handed him 14 and 15. The first picture was 13. I think 
I told you 11 before. I’m sorry. 

Q. (cont.) Tell me if you can identify those pictures. 
Take 14 first. A. Well, 14 is another shot of the Columbia 
Plaza Area inside the wall. It was taken from the roof 
of the same building, part of which can be seen in the 
foreground, and the shot is still mainly in that direction. 

The Court: Southeasterly. 

The Witness: Southeasterly. And it shows the 

576 fence, now removed. It shows the mound of dirt 

that I was referring to up in the area up here. And 

it shows the portion down here until it disappears around 
the corner. 


By Mr. Bergan: 


Q. And the next photograph, which would be Plaintiffs’ 
Exhibit No. 15% A. Well, the next photograph is of the 
corner of the Columbia Plaza site, right here. And it looks 
as though at an angle this time southwest instead of 
southeast. 

The Court: Taken from the same building? 
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The Witness: Yes, sir. It is the highest thing in the 
area. And it shows the progress of the construction of the 
wall. This wall going around Columbia Plaza, and some 
of the other things that haven't been demolished yet for the 
Kennedy Center across the freeway. 

The Court: What was the building? 

The Witness: American Association of University 
Women, I believe it is, or something. 

The Court: Is that the place it was taken? 

The Witness: No, sir. That’s next door to this apartment 
house I’m talking about. I’ve forgotten the name of the 
apartment house—Potomac Plaza Apartment House. 

The Court: All right. Now you want to offer that 
577. ~— first plat you used? 

Mr. Bergan: Yes, sir. I want to offer Plaintiffs’ 
No. 9. Also Plaintiffs’ No. 10, which is the same thing, 
without the descriptions on it. 

The Court: All right. Do you object to those, Mr. 
Hilland? 

Mr. Hilland: I object to them as evidence, but I don’t 
object to them as illustrating the witness’s testimony. 

The Court: Well, how in the world can the Court use 
them, even for reference, if they aren’t exhibits? 

Mr. Hilland: Well, I don’t think they are admissible as 
exhibits. I can’t cross-examine those charts. I can cross- 
examine the witness. 

The Court: That is always true. I will admit them. 


(Plaintiffs? Exhibits 9 and 10, previously described, 
were admitted into evidence.) 


Mr. Bergan: I also offer Plaintiffs’ Nos. 13, 14 and 15. 

The Court: Any objection, Mr. Hilland? 

Mr. Hilland: No, Your Honor. 

The Court: I will admit them. 

The Deputy Clerk: Plaintiffs’ 9, 10, 13, 14 and 15 
received. 


578-600 (Plaintiffs? Exhibits Nos. 13, 14 and 15, previ- 
ously described, were received in evidence.) 
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The Court: What time of day were these taken, do you 
know? 

The Witness: I think there’s a clock on the corner, sir, 
in front. I don’t know what time of day they were taken. 
Mr. Haley would know that, sir. 

The Court: The reason I asked, the parking lots are 
empty. 

Mr. Bergan: They were taken on a weekend, Your Honor. 

The Court: Oh, on a weekend. All right. 

We will recess until 1:45. 


(Whereupon, at 12:30 p.m., the Court recessed.) 


601 Afternoon Session 
(1:45 o’clock p.m.) 


Thereupon, 
D. F. Antonelli, Jr. 


resumed the witness stand and testified further as follows: 
Direct Examination (Resumed) 
By Mr. Bergan: 


Q. Mr. Antonelli, I believe you testified that the parcels 
encircled with the heavy red line on Plaintiff’s Exhibit 
No. 9 were those parcels of land that you were occupying 
in March of 19642 A. That’s right. 

Q. Now, I am not sure whether I asked you whether 
those are the same parcels which you continued to oceupy 
from that period on through the 28th day of January 1965? 
A. That’s correct; the same ones. 

Q. Did you charge, during that or during any prior 
period of time, persons for parking on the streets in that 
area? A. No, sir. Just cars located within those red lines. 

Q. Were there automobiles which were parked on the 

streets from time to time? A. Every day. There 
602 was a lot of employees of, the State Department 

particularly in the area, and they occupied all the 
street space that was available. 


Q. Were these automobiles that were parked on the 
streets parked by your personnel at the site? A. No. These 
were open to people who drove their own cars to work 
and parked them and locked them up as everybody does on 
the street space. 

Q. And did this occur from the period or during the 
period March of 1964 through January of 1965 also? 
A. Yes. 

Mr. Bergan: May I have Defendant’s Exhibit 26, please? 
I believe I have it on the table. 


By Mr. Bergan: 


Q. Mr. Antonelli, I show you what is in evidence as 
Defendant’s Exhibit No. 26, and refer you to Exhibit A, 
to the Agreement for Use and Occupancy by the Redevelop- 
ment Land Agency. <A. Yes. 

Q. And ask you, sir, if in preparing Plaintiff’s Exhibit 
No. 9 you compared the lot and square number contained 
in that exhibit with Plaintiff’s Exhibit No. 92 A. Yes, 

I did. 
603 Q. All right, sir. A. It agreed completely. 
Mr. Bergan: Now, may I have Defendant’s Ex- 
hibit No. 27? 

The Court: Here it is. Don’t you have another copy of 
that? 

Mr. Bergan: I did, Your Honor, but I loaned it to some- 
one over the noon recess. 

I am just going to show him one month on this and 
then I will hand it back to you. 

The Court: All right. 


By Mr. Bergan: 


Q. I want to show you, Mr. Antonelli, the Defendant’s 
Exhibit No. 27, which is in evidence, and ask you to refer 
to the quarterly operating statement for the periods begin- 
ning January of 1964 through December of 1964. A. Right. 

Q. Would you review them? A. And tell you what they 
are? 


289 


Q. No. Just look at them so you will be generally fa- 
miliar with them, and so that I can hand that back to the 
Court. <A. Yes, sir. 

Q. All right. 
604 Did you notice in reviewing the quarterly operat- 
ing statements for the second quarter and for the 
third quarters of the year 1964 a significant increase in 
the gross operating revenue for that period of time? 

A. Yes, I did. 

Q. Are you able to explain the reason for that increase 
in gross operating revenue? A. Well, I can explain it in a 
general way because it occurs from many circumstances. 
And the circumstances are that besides the Columbia Plaza 
area, there was a lot of construction going on for the 
E Street Expressway and for the West Leg of the Inner 
Loop. 

Consequently, parking spaces that had been occupied by 
Government employees under permit and by people in 
parking lots where a charge was made for parking, some 
of those lots were closing from time to time, and in front 
of the State Department a big private lot for the State 
Department was eliminated by part of the construction for 
the E Street Expressway and there were lots on the surface 
of the 2000 block of E Street, between Virginia Avenue 
and D Street, E Street, and as far away as 19th Street, 
all the way to 21st Street, where they tore down the old 

Washington Auditorium and extended Rawlings 
605 Park, which runs between the old and the new 
Interior Buildings along D and E Streets. 

After the construction was completed, some of those 
permit cars were allowed to return to the former parking 
places. 

Also, in the spring of the year of 1964, the rates were 
increased in April of 1964 on the lots occupied in Squares 
33 and 44. 

33 and 44 the other way. 

Q. 33 and 442 A. But not in Square 32. 

Q. Not in Square 321 A. No. 
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Q. There was a parking rate increase in the spring of 
1964 on those two lotst A. That’s correct. And it has 
been traditionally in our area in the summer-time we have 
more of an influx of cars. People go away in the fall, 
because people don’t mind walking in nice weather. 

Q. Now, Mr. Antonelli, I show you what has been marked 
as Plaintiff's Exhibits 16 and 17 for identification, and 

ask you if you can identify them. A. Yes. 
606 Q. What are they? A. This is a sheet which we 
keep in our office that lists the gross of each parking 
area by the month, and also it lists by date the changes 
that we might make in the rates of that particular facility 
from time to time. 

Q. Are these documents which are maintained in the 
regular course of business of PMI? A. These are main- 
tained in the regular course of business. They are our 
basic bookkeeping function. 

Q. Do they relate to any of the lots in the Columbia Plaza 
Urban Renewal Area? A. Yes. Hach sheet relates to a 
different square. This sheet relates to Square 33 area, 
and the second sheet, marked AG-2, relates to the Square 
44 area. 

Mr. Bergan: I offer Plaintiff’s Exhibits 16 and 17, 
Your Honor. 

The Court: Have you shown them to counsel? 

Mr. Bergan: Yes, sir. 

Mr. Hilland: No objection. 

The Court: Admitted. 

The Deputy Clerk: Plaintiff’s Exhibits 16 and 17 marked 
in evidence. 


(Thereupon, Plaintiff’s Exhibits 16 and 17, received in 
evidence.) 
607 By Mr. Bergan: 


Q. Do those sheets, Mr. Antonelli, reflect an in- 
crease in the parking rate per day in the lots operated in 
Squares 33 and 441 A. Yes. 9914, percent of our business 
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there is all-day parking, or was all-day parking, but it 
reflects an hourly increase and an all-day increase. 

The Court: Does AD mean all-day? 

The Witness: All day; yes, sir. 


By Mr. Bergan: 


Q. Are you able to state, Mr. Antonelli, whether the 
parking lots which you operated in this Columbia Plaza 
Urban Renewal Area were operated to capacity? A. They 
were never operated to capacity. Never in the entire time 
that we occupied the property for parking did we ever 
turn a customer away. 

Mr. Bergan: Would you mark that, please? 

The Deputy Clerk: Plaintiff’s Exhibit No. 18, marked 
for identification. 


(Thereupon, Plaintiff’s Exhibit No. 18 was marked for 
identification.) 


Mr. Bergan: And that, please? 
The Deputy Clerk: Plaintiff’s Exhibit No. 19, 
608 marked for identification. 


(Thereupon, Plaintiff’s Exhibit No. 19 was marked 
for identification.) 


By Mr. Bergan: 


Q. Mr. Antonelli, I show you what is marked as Plain- 
tiff’s Exhibit No. 18 for identification and ask you if you 
know what that is, sir? A. Yes. This is a photostat of the 
check stub of the checkbook. 

Q. There is an attachment to it? A. Yes. There is a 
cancelled check. 

Q. And is that your check? A. Yes, that is my check. 

Q. And is it your checkbook? A. It’s my checkbook, 
yes, sir. 

Mr. Bergan: I offer Plaintiff’s Exhibit No. 18, if Your 
Honor please. 

The Court: What is the significance of it? I don’t know 
what it’s all about. 
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Mr. Hilland: I object to it, Your Honor. 

Mr. Bergan: It is a check for $130 for payment of 130 
shares of stock of the Columbia Plaza Corporation, Your 

Honor. 
609 Mr. Hilland: They are undertaking to disprove 
their own admission in the pre-trial statement of this 
ease, if I may get it, Your Honor, for a moment. 

Your Honor, first of all, I will refer first to the pre-trial 
statement. And if Your Honor will turn to the addendum 
to the pre-trial statement dated April 21? 

The Court: Yes. 

Mr. Hilland: 1966, and to page 3 of the paragraph be- 
ginning about two-thirds down the page, as to the new 
counterclaim 7, plaintiffs admit the receipt of 200 shares 
of common stock of defendant corporation in lieu of the 
note, which was surrendered to defendants. 

Now, they are undertaking to contradict that admission. 
By this evidence they are trying to show that he paid one 
dollar a share for the 130 shares he owns out of the 260 
shares that the plaintiifs together own. 

This plaintiff, Your Honor, owns 130 shares, Mr. and 
Mrs. Gould together—or, I should say each—owns 65 
shares, or a total of 130 shares. 

Now, 200 of those shares, that is, 100 that Mr. Antonelli 
bought—not bought, strike that. That was covered in the 
agreement of December, that were covered in the agree- 

ment of December 7, 1960, 100 of those went to 
610 Mr. Antonelli and the other 100 to Mr. and Mrs. 
Gould. 

Now, that agreement clearly shows the transaction cover- 
ing 200 of their 260 shares, and they admit that in their 
defense to counterclaim No. 7. 

Moreover, in the agreement of March 2, 1961, which I 
think is one of our last exhibits because it’s the one I 
overlooked, that agreement recites the fact that 200 shares 
of Columbia Plaza stock were substituted for the $50,000 
deposit note, that is recited in the contract itself. 
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So that there are three buttresses to my objection to 
the admissibility of this, because it is clearly inconsistent 
with their admission. 

The applicable paragraph, your Honor—— 

The Court: Let me see it a minute. 

All right. 

Mr. Hilland: In Defendant’s Exhibit No. 64, paragraph 
19, which is on page 15 of that exhibit, this sentence 
appears: 

“In the event sellers fail or refuse to perform any of 
their obligations under this agreement they shall return 
said cash deposit to purchaser together with any stock 

of purchaser acquired as a substitute for the 
611 note of $50,000 originally given as a deposit.”’ 
The Court: What is your contention with regard 
to this check? 

Mr. Bergan: Well, I have several, if Your Honor please. 

I am not trying to go behind the pre-trial order. The 
documents are fairly clear and in fact we annexed each 
and every one of them to the memorandum we provided 
the Court ten days or more ago with respect to count 7 
of the counterclaim. 

This corporation has been under capitalized to begin 
with, as Your Honor knows from one of the exhibits, being 
a financial statement of the corporation. Capitalization 
was $1,000, or a dollar a share for each of the 1000 shares 
of stock which was paid for by each of the participating 
shareholders. 

I offer this only to show that—this particular plaintiff 
did, in fact, pay $130 for 130 shares of stock. 

The Court: Well, has that got anything to do with the 
200 shares? 

Mr. Bergan: Well, we are talking about the same stock. 

It is not additional stock. 
612 I also propose to show that through this witness 
that they undertook to reimburse Mr. John McShain 
at an even earlier period of time, for the architectural fee 
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on this project, which Mr. McShain had put out. This is 
back in 1960. 

Mr. Hilland: That is not involved in this exhibit we are 
talking about, Your Honor. 

Mr. Bergan: No. I am trying to explain where I am 
going. 

We have been there for three days, if the Court please, 
while Mr. Hilland has been attempting to prove what these 
people have done bad. Now, I think at least under count 1, 
I am entitled to show what we have done good. 

The Court: There isn’t anybody suing for what was 
done good. 

Mr. Bergan: No, but we have to defend our good faith, 
if Your Honor please. 

The Court: I still don’t understand your purpose of put- 
ting this check in. And I will sustain the objection and 
you can raise it again if sometime later on it becomes more 
apparent to me why it should go in. 

Mr. Bergan: All right, sir. 

The Court: All right. 


613 By Mr. Bergan: 


Q. I show you, Mr. Antonelli, what has been 
marked as Plaintiff’s Exhibit 19, for identification, and 
ask you if you know what that is, sir. A. Yes, I do. 

Q. Do you identify that as a letter which you wrote? 
A. Yes. It is a letter which I wrote to Mr. McShain about 
the $40,000 for the preliminary plans that had to be pro- 
duced for the Redevelopment Land Agency so that they 
could make exceptions and award a redevelopment contract 
to somebody. 

Mr. Bergan: I offer Plaintiff’s Exhibit No. 19, Your 
Honor. 

Mr. Hilland: I object to it, Your Honor, as a self-serving 
declaration written by this witness not even to the defend- 
ant corporation. It is addressed to John McShain per- 
sonally. 
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The Court: You don’t question the authenticity of it, 
do you? 

Mr. Bergan: He agreed to that at pre-trial, Your Honor. 

Mr. Hilland: No, I don’t object to it on that ground. 

It is a self-serving declaration written by this 
614 witness. It is not an agreement, not a contract, and 

it is not even directed to the defendant. The de- 
fendant is in no way a party to it. 

The Court: I will admit it. 

Mr. Hilland: May I point out this further fact, Your 
Honor: That John McShain has never been an officer or 
director of Columbia Plaza Corporation, he is merely a 
stockholder. 

The Court: That may be, Mr. Hilland, but in the first 
count in which you seek punitive damages, you have alleged 
very bad conduct on the part of these people, and if you 
don’t know the background of the difficulty with financing 
and what not, it sure looks like bad conduct. So that any- 
thing that goes to explain why they did what they did, 
I think, becomes important as it relates to the first count. 

I will, therefore, admit it. 

Mr. Hilland: I agree with Your Honor, if it does that, 
I think it would be admissible for that purpose. 

The Deputy Clerk: Plaintiff’s Exhibit No. 19, marked 
in evidence. 


(Thereupon, Plaintiff’s Exhibit No. 19, received in 
evidence.) 


615 By Mr. Bergan: 


Q. Mr. Antonelli, let me show you Defendant’s 
Exhibit No. 57, which is in evidence, and ask you if you 
know what that is. A. Yes. This is a settlement sheet 
for the part of the property sold to the District of Co- 
lumbia Redevelopment Land Agency. 

Q. And does it contain your signature? A. It contains 
my signature, yes, sir. I approved of the settlement sheet. 
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Q. Does it reflect the payment of $40,000 to John Me- 
Shain out of the proceeds of the settlement? A. Yes. 
$40,000 for the architectural fees that were advanced. 

Mr. Bergan: It is already in evidence, Your Honor. It 
is a Defendant’s exhibit. 

The Court: <All right. 

Mr. Hilland: What number is that? 

The Deputy Clerk: 57. 

The Court: Let me see it. 

All right. 


By Mr. Bergan: 


Q. Mr. Antonelli, I show you now Defendant’s 

616 Exhibit No. 9, which is in evidence, your letter of 
resignation as a member of the board of directors of 

the Columbia Plaza Corporation, and ask you to read aloud 
the first sentence of the second paragraph. A. (Reading :) 


“In passing let me say that recent events have made it 


clear that important information has been withheld from 
me.”’ 


Q. What information are you talking about that you 
say was withheld from you? A. I didn’t know Columbia 
Plaza Corporation was in default for one. 

Q. As a member of the board of directors this had not 
been told to you? A. No, sir. 

Mr. Bergan: I have no further questions, Your Honor. 


Cross Examination 
By Mr. Hilland: 


Q. Mr. Antonelli, when did Columbia Plaza become in 
default, in the default you are talking about? A. Well, 
sir, I don’t know the exact date, but I heard it in October 

of 1963 for the first time. 
617 Q. Can you fix the date, approximately? A. In 
the summer of ’63, July or August, somewhere in 
along in there. 
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Q. What put Columbia Plaza in default at that time? A. 
I really couldn’t tell you, sir, except they weren’t answer- 
ing the Redevelopment Land Agency schedule of events 
that you were supposed to perform. 

Q. What was the source of your information at that 
time? A. Testimony I heard on the Hill. 

Q. And from whom did you hear that? A. Mr. Luchs, 
I believe. 

Q. Well, now, when you heard this information, did you 
take it up in any directors’ meeting? A. I don’t think 
there was another directors’ meeting I attended. 

Q. That isn’t the question. 

Did you take it up at any directors’ meeting? 

A. No. I think I probably resigned by that time, Mr. 
Hilland. 

Q. Did you ask the secretary or president, or board of 

directors to call a meeting? A. No, I did not. 
618 Q. Did you ask for a stockholders’ meeting? A. 
No, I just merely resigned. 

Q. Did you take it up at any stockholders’ meeting? 
A. No. I didn’t know you had one. 

Q. Did you confer with any officer of the company before 
you wrote that letter of resignation? A. No. 

Q. So that just on the basis of what you heard on the 
Hill, you wrote that letter?) A. That’s right. 

Q. Why did you send a copy of it to Congressman 
Dowdy? <A. I sent a copy of it to everyone that might be 
interested in the fact that I didn’t know what was going on. 

Q. I didn’t ask you that. 

I asked you why did you send a copy of it to Congress- 
man Dowdy? 

A. For the reason I just stated. 

Q. Why did you send the copy to RLAt A. I thought 
they would like to know too. 

Mr. Hilland: May I see that letter? 
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By Mr. Hilland: 


Q. Why did you send a copy to Haydon Garber? 
619 A. For the same reason I sent it to Congressman 
Dowdy. 

Q. Haydon Garber was General Counsel of what? A. 
District Sub-Committee No. 4, I guess, the people that 
were holding the hearings on Urban Renewal in the Dis- 
trict of Columbia. 

Q. Was Congressman Dowdy or Mr. Garber an officer, 
director or stockholder of Columbia Plaza Corporation? 
A. Not to my knowledge. 

Q. Was Neville Miller a stockholder, director or officer 
of the Columbia Plaza Corporation? A. No. 

Q. He was Chairman of the Board of the Redevelopment 
Land Agency for the District of Columbia, was he not? 
A. I think that’s right. 

Q. And Phil Doyle was the Executive Director of the 
RLA? <A. That’s correct. 

Q. Was he an officer, director or stockholder of Columbia 
Plaza Corporation? A. No, he was not. 

Q. And George Reiseling was General Counsel of 
620 the RLA? A. That’s correct. 

Q. Was he an officer, director or stockholder of 
Columbia Plaza Corporation? A. Not to my knowledge. 

Q. Had he ever been? A. Not to my knowledge. 

Q. Have you ever had occasion to resign as an officer or 
director of any other corporation? A. No. I have never 
been involved in one like this before, Mr. Hilland. 

Q. Have you ever had occasion to resign, is the question. 
A. I said no. I have never been involved in a case like this 
before. 

Mr. Hilland: May I have those quarterly statements? 


By Mr. Hilland: 


Q. In your quarterly statements of the parking opera- 
tions marked Defendant’s Exhibit 27, you have in each 
one the item of insurance write-off. What does that mean? 
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A. Well, insurance write-off there would indicate the lia- 

bility insurance, because this is the only insurance that is 
based on the size of the lot and the number of cars 

621 that it contains, so it can be immediately allocated 
to these particular premises. 

Q. What kind of liability insurance is it? A. Public 
liability. 

Q. And didn’t you testify on direct examination that you 
had an insurance car damage coverage? A. Yes, sir. This 
would be not on a station basis, as far as I know. Work- 
men’s Compensation is not allocated that way and neither 
is District Unemployment insurance allocated that way. 

Q. Why do you have on the statement for the quarter 
ended December 31, 1962 an item of car damages, $789.20? 
A. That would be damages that occurred on the lot and 
that we felt responsible for, acknowledged, and fixed. 

Q. Didn’t you have insurance covering that? A. No, sir. 

Q. I thought you testified on direct examination that 


you did. A. Stolen cars, Mr. Hilland. 
The Court: Would you find out what the research and 
development is on the last statement? 


By Mr. Hilland: 


Q. Yes. What is the research and development? 
622 A. I was afraid you would ask that. I really don’t 
know. It could be maps and plats. I could find out 

for you if you really wanted to know. 

Q. These parking agreements covering this parking 
operation, one entered into in 1962, and one in 1963, they 
were drafted by you, were they not? A. The letter is 
addressed to Mr. Salkeld or Mr. Luchs. 

Q. No. The letter agreements covering parking. <A. I 
think they speak for themselves. If I wrote them, I cer- 
tainly signed them. 

The Court: I have one here, March 23, 1962, which is 
on Mr. Antonclli’s stationery, addressed to Mr. Salkeld. 
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By Mr. Hilland: 


Q. Mr. Antonelli, I refer to Defendant’s Exhibits 24 and 
25. Those agreements were both drafted by you, were 
they not? A. Yes, sir. They both carry my signature. 

Q. But they were drafted by you; you wrote them? A. 
Yes. 

Q. Did you attend the public hearing on January 29, 

1964, held by the District of Columbia Redevelop- 
623. ment Land Agency on the subject of the lease to 

Columbia Plaza Corporation, dated January 31, 1964, 
which is in evidence as Defendant’s Exhibit No. 42 A. No, 
sir, I don’t believe so. 

Q. What were the names of the managers of this parking 
lot? A. The name of the gentleman who managed the 
properties in Square 33 is Robert Jones. 

The boy who operated the lot in Square 44, I don’t recall 
his name, but he still works for us, and I could get it for 
you if you desire it. 

Q. Where is Robert Jones? A. He works for PMI, sir. 

Q. At what location? A. I’m sure I don’t know that. 

Q. What is his home address? A. I don’t know that 
either, Mr. Hilland. 

Q. Did you have a manager named Jimmy Jones? A. 
You are asking me questions I can’t answer for you, Mr. 
Hilland. I can find out for you, however. 

Q. Did you have a manager named Ralph Hill? A. 
Sorry, sir. The name doesn’t ring a bell. 

Robert Jones I know because he has been with us 
624 for a long time. 

Q. Did you have a manager named Albert Green? 
A. Yes. Albert Green ran the one that is cross-hatched in 
red on Plaintiff’s Exhibit No. 9. 

Q. Where is he now? A. I don’t know that, sir. 

Q. Does he work for PMI? A. I don’t believe he does. 

Q. Now, can you tell the Court with parking in this area 
over in here up to around this mound, how access could 
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have been made to that mound area? A. How access could 
have been made to it? 

Q. Yes. A. It would have been very simple if someone 
graded it down to the area of the lot level, it could be used, 
but nobody ever graded it. 

Q. From what entrance? <A. 24th Street. If you parked 
in 33, the parking area was adjacent to three lots where 
apartment houses had been demolished, and it was prob- 
ably six feet higher than the parking lot and not accessible 
from the parking lot. 

Q. And how would you get access to that area, 
625 with the parking in this area here? A. There was a 
driveway on 24th Street. 

Q. Into what? <A. Into the parking area. 

Q. Into the parking lot? A. That’s right. 

Q. Then the only access to the area that you contend 
you were not using would have been through your parking 
lot? A. Well, sir, it was available from any place you 
wanted to get to it, but it was a mountain, you had to 
cut it down. 

Q. I didn’t ask you about that. 

I am trying to find out what the access to it would have 
been. 

A. Well, it bounds on E Street, sir. If you wanted to 
go in from E Street, what I am trying to tell you—— 

Q. You said there was a drop in the road there, didn’t 
you? <A. Yes. There was a drop in the parking lot too, 
Mr. Hilland. 

Q. All right. 

Now, on November 20, 1964, wasn’t it possible for one 
to come down E Street and go into 24th Street? 

A. I think by that time E Street had been graded 

626 down to the point where you could drive on it, 

roughly twenty-five to thirty feet lower than the 
property in Square 44 that we were using for parking. 

It was possible then to turn into a dirt ramp and go 
uphill to meet the paving on 24th Street, at the south end 
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of the site, and at that point you could turn left into the 
parking lot behind the barricade that was erected there. 

Q. If you wanted to get to this area that you claim was 
not used, what route would you have taken to get to it? 
‘A. Mr. Hilland, I have explained to you before—you could 
go around the corner and continue on E Street and go 
uphill towards it, or you could go up 24th Street and go 
into the parking—and go uphill from the parking area. 

Q. Through the parking? A. Through the parking lot 
and go uphill. 

Q. That was the only access? A. Those were the only 
two accesses, Mr. Hilland. 

Q. Was that first one a road? A. No, sir. That first one 
was nothing more than a cut in the dirt which is all E 
Street was at that time. When the gentleman who testified 

earlier drove down and turned into 24th Street, he 
627 wasn’t driving on the street as it existed to the 
public, it was something he could get into because 
he was in the construction business and belonged there. 

Q. All right. 

After the lease was entered into between RLA and Co- 
lumbia Plaza on January 31, 1964, Defendant’s Exhibit 
No. 4, you and Mr. Gould were asked by, or notified by 
Columbia Plaza Corporation to vacate that parking lot, 
were you not? A. That’s right. 

Q. And did you vacate it? A. No, we did not. 

The Court: Were you advised at that time of the increase 
in rental? 

The Witness: I don’t recall any discussion about it, 
Your Honor. 


By Mr. Hilland: 


Q. Were you advised about the increase in rent soon 
after that? A. I think that is true. 

Q. When the increase became effective, March 1, you 
were notified that very month, were you not? A. I think 
the time following that. 
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628 Q. Yes. And you were repeatedly notified after 

that; is that right? A. Well, I kept getting letters 
to the effect that you were paying—Columbia Plaza was 
paying higher rental to the Redevelopment Land Agency 
for the value of the site, and producing five high-rise apart- 
ments and a 1500 car garage and a 400 room hotel. 

Q. You kept getting demands and kept rejecting the de- 
mands; is that correct? A. Yes, sir. I said we were paying 
rent for the parking area. We continued to pay that same 
rent for the same parking area. 

Q. There is no dispute about that, Mr. Antonelli. The 
question is, did you reject the demand for the remainder 
of the rent? <A. Yes, sir. It wasn’t rent for parking. 

Q. I didn’t ask you that. 

The Court: Well, he said that he rejected it, Mr. Hilland. 
That is all. 

Mr. Hilland: All right. 


By Mr. Hilland: 


Q. Now, on March 1, 1962, you and Mr. Gould and Mrs. 
Gould had been paid close to $4 million by the RLA? 
629 <A. That is not correct, sir. 
Q. Well, RLA paid approximately $3,800,000, had 
it not?’ A. Not on March 2nd. 

Q. March Ist, 1962. A. No, sir; that’s not correct. 

Q. What date did they pay it? A. Some date in the fall 
of 1961 they paid $700,000 to build a highway. Then in 
March of ’62 they paid an additional $3,400,000 for the 
other property outlined in red on Plaintiff’s Exhibit No. 9. 

Q. Then in the fall of 1960 RLA had also paid for a small 
piece of property some $14,000, had it not? A. 1960, Mr. 
Hilland? 

Q. Yes. A. I think maybe it might be in ’61. 

Q. No, in ’60. A. No, sir, not to my knowledge. 

The Court: What is the importance of this, Mr. Hilland? 

Mr. Hilland: All right. I won’t press it, Your Honor. 

The Court: All right. 


S0+ 
630 By Mr. Hilland: 


Q. Now, after March 1, 1964, did anyone keep you 
from using the streets that had been closed? A. Yes, the 
Redevelopment Land Agency did. 

Q. After March 1, 1964. A. That’s right. 

Q. Who in the Redevelopment Land Agency kept you 
from using those streets? <A. I wouldn’t know that. I 
asked Mr. Salkeld if he wanted us to use any of the prop- 
erty involved, and he said Redevelopment Land Agency 
wanted to keep the streets and alleys open, and we had 
sort of a business discussion about it and I told him it 
wouldn’t add anything to the lots to close them and it was 
fine to keep it that way, and that’s the way it stayed. 

Q. On what date did you have that conversation with 
Mr. Salkeld? A. I don’t have any idea as to date. 

Q. Where did you have it?’ A. I suppose in my office. 

Q. Who else was present? A. No one. 

Q. Now, did anybody in RLA tell you—— 
631 A. No, sir. 

Q. That you could not use the streets and alleys 
that had been officially closed? A. No, sir, but I had to 
have somebody’s permission, Mr. Hilland, because the 
property was under the control of the Board of Zoning Ad- 
justments and you have to have a permit for every lot we 
used. We have permits to use the properties outlined in 
red, and that is where we stayed. 

Q. Did you ever apply for a permit for any of that 
property that is not outlined in red? A. No, sir, I never 
did. 

Mr. Hilland: May I have Plaintiff’s Exhibits 13, 14 
and 15? 


By Mr. Hilland: 


Q. Mr. Antonelli, I hand you Plaintiff’s Exhibits 13, 
14 and 15. A. Yes. 

Q. When did you take those pictures? A. I didn’t take 
them, Mr. Hilland. I had Mr. Roland Haley take these 
pictures. 
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Q. Were you present when he took them? A. No, I 
was not. 

Q. And how do you know they were taken from 
632 the roof of an apartment house? A. Well, it’s the 
only place in the area where you can take them. He 

said he was on the roof of the Potomac Plaza. 

Q. That is your conclusion, is it not? A. That’s my 
conclusion, yes, sir. 

Q. Do you know what time of day they were taken? A. 
No, sir. Sometime between daylight and dusk. 

Q. And do you know what day of the week they were 
taken? A. I don’t know that, Mr. Hilland, but it certainly 
wasn’t on a Monday through Friday. It would have to be 
on a Saturday, Sunday or holiday. 

Q. Other than the date written on the back of those pic- 
tures, do you know the date they were taken? A. This is 
the date they were taken, Mr. Hilland. 

Q. How do you know other than from that date? A. Be- 
cause I ordered Mr. Haley to take them. 

The Court: Well, you ordered them about that time; is 
that true? 

The Witness: Yes, sir, that is correct. 

Mr. Hilland: I think that is all, Your Honor. 

The Court: Do you have anything else? 
633 Mr. Bergan: Yes. 


Redirect Examination 
By Mr. Bergan: 


Q. Mr. Antonelli, with reference to the quarterly park- 
ing statements, what is the distinction on them between the 
item car damage and the item insurance write-off? A. In- 
surance write-off? 

Q. Insurance write-off. A. Insurance write-off is for the 
public—— 

The Court: Wait a minute. 

Didn’t he just explain that? 

Mr. Bergan: If he did to the Court’s satisfaction, that’s 
all right. I was a little confused with the explanation. 
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The Court: I thought I understood it. 

Mr. Bergan: All right, sir. I will withdraw the ques- 
tion. 

The Court: Let me see if I did understand it. 

The insurance write-off, as I understood it, applied to 
public liability which would be for somebody hurt on the 
premises? 

The Witness: That’s right, Your Honor. 

The Court: The car damage is something which 
634 they are not insured on and means that while they 
are jockeying cars around there, if they whopp up 

a fender, they have to pay to get it fixed. 

The Witness: That’s correct, Your Honor. 

The Court: All right. 

Mr. Bergan: Maybe I am a little too close to the forest 
to see the trees, Your Honor. 

The Court: All right. 


By Mr. Bergan: 


Q. Mr. Hilland asked you about a gentleman named 
Ralph Hill. Perhaps I have the name wrong, but Mr. Hil- 
land asked you about a man and you identified him as the 
manager of the parking lot. A. Albert Green. 

Q. Albert Green. 

You said this area was cross-hatched in red? 

A. Yes. Albert Green operated the lot down from the 
corner of the bluff and it was part of the property the 
subject of the first settlement in the fall of 1961 that went 
to the highway department. 

Q. Yes, but was this property the property which was 
operated under your property agreement with the Re- 

development Land Agency which we have in question 
635 here? A. We operated it for a very short period of 

time, and the Redevelopment Land Agency wanted 
higher rent than what we were paying and we gave it back 
to them. 

Q. This is not part of the 200,000 square feet? A. Part 
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of the 200,000 square feet we sold to the RLA, but not the 
part of it covered in the rental agreement. 

The Court: Look, we have enough of the 200,000 square 
feet. Let’s not get into that here. 

The Witness: It is not under the rental agreement with 
Columbia Plaza Corporation. 

Mr. Bergan: All right. I have nothing further, Your 
Honor. 

The Court: You may step down. 


(Thereupon, the witness left the witness stand and re- 
sumed his seat at counsel table.) 


Mr. Bergan: Mr. Elliot. 


Thereupon, 
Allan B. Elliot 


called as a witness on behalf of the plaintiffs, was duly 
sworn, and testified as follows: 


Direct Examination 
By Mr. Bergan: 


Q. Would you state your name, age and occupation 
636 please, sir. A. Allan B. Elliot. I am the Assistant 
Executive Director of the D.C. Redevelopment Land 
Agency. 
Q. And how long have you been so employed? A. Ap- 
proximately July, 1957. 
Q. And continuously so until the present time? A.Yes. 
Q. Mr. Elliot, I will hand you what has previously been 
marked in this case as a part of Defendant’s Exhibits 24 
and 25, which are in evidence, Use and Occupancy Agree- 
ments by the Redevelopment Land Agency, and without 
asking you whether you are familiar with those agreements, 
are you familiar generally with the use and occupancy 
agreement? A. Yes. 
Q. What is the function of a use and occupancy agree- 
ment? 
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Mr. Hilland: It seems to me, Your Honor, the agreement 
speaks for itself, wouldn’t it? 

The Court: I would think so. I don’t get all this differ- 
ence between a use and occupancy agreement. If I rent 
an apartment, I rent the use and occupancy, don’t I? 

Mr. Bergan: The difference, Your Honor, it is a differ- 

ent valuation for rental purposes, which is what Tam 
637 ~— getting at. 

The Court: Again, I don’t see what difference it 
makes, what the different valuation for rental purposes 
has to do with it. You could place the rental value on the 
admiration for somebody’s pretty blue eyes, and what 
difference would it make? It is still the rental value that 
is fixed. 

Mr. Bergan: The problem is that we have not got in 
this case a rental valuation fixed for the period between 
March of 1964 and January of 1965 between Antonelli and 
Gould on the one hand, and Columbia Plaza Corporation 
on the other hand. 

The Court: No, you don’t. 

Mr. Bergan: And because of that—— 

The Court: Unless you have it by implication. 

Mr. Bergan: We either have it by implication or the 
Court’s going to have to fix a quantum meruit basis for it. 

The Court: Heaven forbid. 

Mr. Bergan: And it is on this basis—and the case to 
which I refer the Court is Garrity against the US., 67 F 
Supplement, a D.C. case, and it relates to the quantum 

meruit valuation of leased lands. 
638 In the absence of a complete agreement on terms, 
plaintiff would be entitled on a quantum meruit basis 
to recover the reasonable rental value of it for the period 
actually occupied by the defendant. 

This is a case in the Court of Claims, arising from the 
District of Columbia. 

It is this to which this defendant is being directed, the 
difference between use and occupancy on the one hand, and 
the long-term lease on the other. 

The Court: All right. Go ahead. 


309 


By Mr. Bergan: 


Q. Now, Mr. Elliot, would you explain the function of a 
use and occupancy agreement? A. It is an agreement that 
the Agency employs quite independent of any contract of 
sale or a long-term lease agreement for land or improved 
land. 

It is an agreement which we use to effect a return to 
the Agency for the temporary use of property between 
the time that the title to a property is acquired and the 
time that we sell it for permanent redevelopment, sell it 
or lease it, for permanent redevelopment. 

Q. In what fashion do you determine, or does the 

639 Agency determine, Mr. Elliot, the terms of a use and 
occupancy agreement? A. Your Honor, should I as- 

sume that is directed strictly to vacant land, not improved? 

The Court: I guess so, because that is what we have in- 
volved here. 


By Mr. Bergan: 


Q. Yes. A. The process of the Agency has varied some- 
what. If this discussion is to be confined strictly to the 
Columbia Plaza Corporation land, the value or the rate that 
we ascribe per square foot, and is referred to in these use 
and occupancy agreements, was determined by, in one in- 
stance, by one of our employees, on the basis of what he 
felt and determined in the name of the Agency, was a fair 
rate of return. 

He did—he must have taken into account, such things 
as rates as we were—— 

Mr. Hilland: I object to a conclusion of that kind, Your 
Honor, what somebody else did. 

The Court: Unless you know what he did, I don’t think 
you can testify to it. 

By Mr. Bergan: 
Q. Well, do you know what he would have been 
640 required, under your regulations, to do before he 


placed a valuation on the land? <A. Yes. That is 
what I was attempting to say. 
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Mr. Bergan: May he answer that, Your Honor? 
The Court: Yes, he can say what the regulations re- 
quired. 
By Mr. Bergan: 


Q. Yes, sir? A. In the instance of vacant land, it would 
be determined on the basis of comparable rates that we 
were charging and getting in other parcels which were put 
out for temporary use, such as this land. 

Q. Would this refer to the same kind of temporary use? 
A. Yes. 

Q. So the criteria would be what the Agency was able to 
lease other unimproved land in the immediate area for, 
for parking purposes; is that an accurate statement? 
A. No, I don’t think it is. 

Q. Then I misunderstood what you said. 

In what way was my statement inaccurate, Mr. Elliot? 

A. You referred to the immediate area. 
641 Q. Well, all right. Withdraw that then. 
Was there a geographic area with which you were 
concerned in seeking out comparable prices? A. Yes. 

Q. So your judgment, the Agency’s judgment was based 
upon what unimproved land would bring for parking us- 
ages, maybe perhaps not in the immediate area, but in the 
general area of the city? A. Yes. 

Mr. Bergan: May I have Defendant’s Exhibit No. 3, 
please? 


By Mr. Bergan: 


Q. Now, Mr. Elliot, I show you, sir, what is marked as 
Defendant’s Exhibit No. 4, lease agreement between the 
Redevelopment Land Agency and the Columbia Plaza 
Corporation. I was looking for the paragraph in which 
the rental figure is. 

I refer you to Section 301 on Page 11 of that contract, 
at which the annual rent is placed at approximately 
$329,000, and I will ask you, sir, if you can specify the 
manner in which your Agency determined upon the amount 
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of the annual rent under a long-term lease agreement? A. 
May I take a few minutes more to read through some more 
of this? 
642 Q. Oh, yes, certainly. A. I am not prepared to 
answer that at this time. 
Q. Would you turn, please, to Page 14 of that agreement, 
and look at paragraph or Section 401, 401-A. 
I can hand him my copy if Your Honor wants the one 
that is in evidence. 
The Court: All right. 


By Mr. Bergan: 


Q. Now, I ask you, Mr. Elliot, if there is a relationship 
between the annual rental under the contract and the option 
purchase price contained in that paragraph? A. Would 
you elaborate that a bit please? 

Q. Well, let me try to get at it this way: 

How do you normally fix, put Columbia Plaza aside for 
a moment—how does your Agency normally fix the terms 
of a long-term lease agreement with a redeveloper? A. 
The valuation is determined by—— 

Mr. Hilland: Your Honor, I submit what they do in other 
cases is irrelevant. It’s what they do in this one that 
counts. 

The Court: I think that is right, really. 

Then, I guess, you do what everybody else does, you get 

as much as you can, don’t yout 
643 Mr. Bergan: That is what I am trying to find out, 
if Your Honor please. 

The Court: I don’t think we are getting anywhere with 
this. But, go ahead. 

Mr. Bergan: Will you let me try a couple more questions 
to see if I can help Mr. Elliot, because apparently I am 
not communicating very well with him. 


By Mr. Bergan: 


Q. Does the Agency have a basis on which it calculates 
the long-term lease provisions for redevelopers in lease- 
hold interests of land? <A. Yes. 
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Q. What is generally that basis? A. I would have to 
repeat what I started a moment ago. The Agency employs 
not less than two independent fee appraisers who are re- 
quired to appraise the land. 

On the strength of those two findings, which may not 
coincide, the Agency sets a price of land per square foot. 

We then are required, after the approval of our Board 
of Directors, to submit it to the Urban Renewal Admin- 
istration to secure their concurrence. If they concur, that 
becomes the official price per square foot of land. 

That is the standard practice. 
64+ Q. This is the manner in which you determine—— 
A. The value of land. 

Q. All right, sir. 

Now, is this the manner in which you determine the value 
of land when you are leasing it to a redeveloper? A. The 
rate that is applicable to that has been and remains & 
variable depending upon rates that are permitted by the 
Urban Renewal Administration. It has varied, I think, 
from as low as 444 percent, up to as high as 6 percent.’ 

Q. The rate in this case, Mr. Elliot, was 6 percent of the 
figure contained on that Section 401-A, was it not? A. Are 
you asking me? 

Q. Yes, I am asking you, if you know. A. I have not 
done the calculation, but I think it’s a safe assumption. 

Q. Do you know specifically how that was fixed in the 
Columbia Plaza case? A. How what was fixed? 

Q. How the utilization of the 6 percent figure was fixed 
in the Columbia Plaza case? A. No. I cannot answer that 
at the moment. 

Q. Sir? A. I cannot answer it today. 
645 Q. Has your rate ever been higher than 6 percent, 
if you recall? A. I have no recollection of it being 
higher. 

Mr. Bergan: I have nothing further, Your Honor. 

Mr. Hilland: No cross examination. 

The Court: You may step down. 

Thank you. 


(Witness excused.) 


313 


Mr. Bergan: Mrs. Davis, please. 


Thereupon, 
Marion Davis 


called as a witness on behalf of the plaintiffs, was duly 
sworn, and testified as follows: 


Direct Examination 
By Mr. Bergan: 


Q. Would you state your name and present occupation, 
please? A. Iam Marion Davis. I am presently Comptrol- 
ler of Parking Management. 

Q. How long have you been employed by Parking Man- 
agement? <A. A little over one year. 

Q. How long have you been in your present occu- 
646 pation? A. The same length of time, sir. For this 
company? 

Q. Yes. A. I’m sorry. The same length of time. 

Q. In the course of your duties as Comptroller of Park- 
ing Management, Incorporated, are you familiar with the 
books and records, generally, retained and maintained by 
Parking Management, Incorporated? A. Yes, sir. 

Q. Do you have occasion to refer to them regularly dur- 
ing your occupation or employment? A. Yes, sir. 

The Deputy Clerk: Plaintiff’s Exhibit No. 20, marked 
for identification. 


(Thereupon, Plaintiff's Exhibit No. 20 was marked for 
identification.) 

By Mr. Bergan: 

Q. Miss Davis, I show you what is marked for identifica- 
tion as Plaintiff's Exhibit No. 20, and ask you if you know 
what isis? A. Yes, sir. It’s a record of Parking Manage- 
ment, indicating rent paid to a landlord. 

Q. Is that a record maintained in the regular course of 

business of Parking Management, Incorporated? 
647A. Yes, sir. The same record is used for all leases. 

Mr. Bergan: I offer Plaintiff's Exhibit No. 20 in 
evidence. 
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Mr. Hilland: I wish to object to a part of it, Your Honor. 

On the back of this exhibit there is written in red ink 
what purports to be a transcript of what was put on checks 
in payment of this rent. 

I submit the checks are the best evidence and not what 
is noted in this ledger sheet. 

Now, this ledger sheet would purport to show that each 
check was marked: Total rent on Lot $4, Square 33. 

Now, if that was put on the checks, I submit the check 
is the best evidence and this should not be admitted for 
this purpose. 

We concede it was put on one check, and it wasn’t— 
we didn’t cash it. 

The Court: It wouldn’t be admitted for that purpose. 

Mr. Bergan: I wouldn’t offer it for that. 

The Court: Otherwise, it will be received. 

The Deputy Clerk: Plaintiff’s Exhibit No. 20, marked 

in evidence. 


648 (Thereupon, Plaintiff’s Exhibit No. 20, was re- 
ceived in evidence.) 


Mr. Bergan: I will tell you specifically the reason for 
offering it. You recall the document introduced yesterday, 
the operating statement for January, 65, had a peculiar 
rental figure on it, $2,900, I believe. 

The Court: $2,940.51. 

The Court: All right. 

You may step down, Miss Davis. 


(Witness excused). 


The Court: What next have you? 
Mr. Bergan: Mr. Gould will be my next and last witness. 
The Court: We will take a recess. 


(Brief recess taken.) 


Mr. Bergan: Yes, sir. This document reflects that in the 
middle of the year 1953—— 
The Court: ’53? 
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Mr. Bergan: I am sorry, in the middle of the year 1963, 
the rent period changed from the first of the month to the 
30th of the month and ran from the 15th to the 15th. 

From that period on, checks were—although being 
tendered on a month to month basis—were in fact for 
the period from the 15th of one month to the 15th of the 
succeeding month, and the $2,940 figure on the operating 
statement for January, °65 is the rent for the period Janu- 
ary 15th through January 28th. 

The Court: I don’t know that I really follow that. Some- 
thing was changed here, was it on June 21st, 63! 

Mr. Bergan: Yes, sir. 
649 The Court: And that was what? 

Well, there were two thing changed, I guess, the 
rental was increased, and the term was changed? 

Mr. Bergan: That’s right. That’s the date of the second 
parking agreement, the agreement that went to, I think, 
$5,000-some-odd. And the term from that agreement on 
ran from the 15th—between the 15th and 15th of the 
month, so there was an extra check issued to cover the 
first 15 days of that month as reflected on that chart. 

The Court: Even though you had already paid that 15 
days; is that the idea? 

Mr. Bergan: No, no. 

The Court: You hadn’t paid it? 

Mr Bergan: We had paid up until the 30th. Then we 
issued a check from the first to the 15th of June of 1963. 

The Court: Then this check in January, °65, which pays 
$2,940, all that does is bring it currently up-to-date? 

Mr. Bergan: To the 28th of January. 

The Court: To the 28th of January. 

Mr. Bergan: January 15th to January 28th, which is the 

day on which we stopped operating the parking. You 
650 pay the rent in advance. 
The Court: You paid the rent but you didn’t pay 
what was due to the defendant for their share? At least, 
they didn’t cash it? 
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Mr. Bergan: Well, there is a check for $7,012 which they 
did not cash in December, which is the rent check for De- 
cember 15th through January 15th. And the rent for the 
period January 15th through January 2Sth would be that 
$2,940 figure. 

The Court: I see. Well, they haven’t cashed either the 
$7,012 or the $2,940? 

Mr. Bergan: The $2,940 has not been paid. We agreed 
on that yesterday. This is only by way of explanation 
where that $2,940 figure comes from. 

The Court: I see. 

Mr. Bergan: I have nothing further from Miss Davis. 

The Court: In essence, you admit that this $9,952 is due 
for the rent? 

Mr. Bergan: $7,012 plus—— 

The Court: The one uncashed check. 

Mr. Bergan: The $7,012 plus the $2,940. Yes, there is 

no quarrel about that. 
651 The Court: All right. 
Mr. Hilland: May I have that exhibit, Your Honor? 

The Court: Yes. 


Cross Examination 
By Mr. Hilland: 


Q. Miss Davis, did you say you have been president and 
comptroller of Parking Management for one year? A. I 
have been comptroller. 

Q. Comptroller? A. Yes, sir. 

Q. For one year. 

When you say Parking Management, you refer to PMI, 
Incorporated? 

A. Yes, sir. 

Q. How long have you been employed by that firm? 
A. Just over a year, sir. 

Q. Just over a year? A. Yes. 

Q. When did your employment begin? A. February 
14th, 1966. 
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Q. Then you don’t know whether this is a record that 

was kept in the ordinary course of business or not, do you? 

A. It’s the same records that are presently being 

652 _—sikept, sir, and always have been, and it was found in 
prior records of the company. 

Q. But this account was closed in January, 1965, a year 
before—a year and a month before you were even em- 
ployed there, wasn’t it? A. Yes, sir. 

Mr. Hilland: I move to strike it out, Your Honor. 

Mr. Bergan: If anything, it goes to the weight, not the 
admissibility. 

The Court: I don’t see what difference it makes anyway, 
except to show that—by any way you figure it, they 
owe some $9,000. I don’t know otherwise whether it has 
much to do with it, Mr. Hilland, or why you object to it. 


By Mr. Hilland: 


Q. Do you know anything about the figures, names and 
places, and things on this paper? A. I can back up what 


is on that paper, sir, with additional records. 
Q. All right. 
Now, do you know whose handwriting this is in red on 
here? A. Yes, sir. 
653-660 Q. That slip? A. Yes, sir. It was the previous 
Comptroller, Mr. Stanley Tralins. 

Q. Do you know what period of time he was the Comp- 
troller? A. I believe he had been with the company three 
years possibly before my arrival. 

Q. When did his employment terminate? A. About two 
days before I began, sir. 

Q. Two days before you came to be employed? A. He 
terminated on a Friday; I began on a Monday. 

Q. And this indicates that the property involved was 
Lot 84 in Square 33? <A. Right, sir. 

Mr. Hilland: That is all, Your Honor. 


661 After recess 


Whereupon, 
Kingdon Gould. Jr. 


recalled for examination by counsel for plaintiffs, having 
previously been sworn, was examined and testified as 
follows: 
Direct Examination (continued) 
By Mr. Bergan: 


Q. Mr. Gould, for how long had you and Mr. Antonelli 
been assembling land in Squares, 33, 34 and 44 in the Dis- 
trict of Columbia? A. Mr. Antonelli had about 10 years 
prior to 1960. He started about 1950. My interest in it 
began about 1958. 

Mr. Bergan: Would you mark that, please? 


By Mr. Bergan: 


Q. Were you assembling this land for the purpose of 


private development? A. Yes. 
Q. Did there come a time when you had a meeting with 
Mr. James Salkeld with respect to this land? A. Yes. 
Q. When, approximately did that meeting occur? A. Ap- 
proximately April 20, 1960. 
Q. And, would you state very briefly what brought that 
meeting about and what occurred at that meeting? 
662 Mr. Hilland: Your Honor, this is repetitious. He 
went into this yesterday. 
Mr. Bergan: No, I didn’t go into this at all yesterday. 
The Court: I have got some recollection of it. Maybe 
it was in the deposition I read. 
Mr. Hilland: No, it was in the testimony yesterday after- 
noon, Your Honor. 
The Court: Well, frankly, I don’t know what it has to 
do with what is before us. 
Mr. Bergan: I want to put it in one package. 
The Court: What are you trying to show? 
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Mr. Bergan: I want to trace his participation, put in 
some evidence which is not in evidence of tracing his par- 
ticipation from its inception until 1964 and develop from 
him why as a result—strike the word, ‘‘as a result.”’ 
—why following the Dowdy Subcommittee hearings he and 
Mr. Antonelli did what they did. I propose, frankly, to be 
very brief because much of this is filling in. 

The Court: All right. Go ahead. 


By Mr. Bergan: 


Q. Would you briefly state what caused that May 
663 1960 meeting to occur? A. Mr. Salkeld contacted 
us, to inquire what our position was with respect to 
our land in Foggy Bottom, part of which had then been 
designated as a potential redevelopment land project. 
Our meeting culminated in the execution of the contract 
of May 17, 1960, whereby we contracted to enter into the 
contract of—for a contract in January 1961 to sell the 
property. 
Q. Now, I am going to hand you what has been marked 
as Plaintiff’s Exhibit No. 21 for identification, and ask you 
if you know what that is. 


(Whereupon, the document referred to above was marked 
Plaintiff’s Exhibit 21 for identification.) 


A. This is a photocopy of the—this is a photocopy of 
the agreement of May 17, 1960. 

Mr. Bergan: I offer that in evidence, if the Court please. 

Mr. Hilland: No objection. I thought it was already in 
evidence. It is a mystery to me how that one and March 
2 didn’t get in. 

The Court: Admitted. 

Mr. Bergan: I checked during the recess. While the 
March 2 is in this one is not. 

The Deputy Clerk: Plaintiff’s 21 received. 


664 (Whereupon, Plaintiff’s Exhibit No. 21—photo- 
copy of agreement of May 17, 1960—was received in 
evidence.) 


By Mr. Bergan: 


Q. I leave that document with you, Mr. Gould, and ask 
you to refer to paragraph 2 of that document. A. Yes, sir. 

Q. And tell me when the settlement is called for I 
am sorry. Not the settlement. Tell me when the contract 
of sale is required to be executed in accordance with that 
contract. -A. It was to be settled prior to one year from 
the date of May 17, 1960, at our election. 

Q. Well, is there—there is a provision in the contract, 
is there not—excuse me. I refer to paragraph 1 of the 
contract. Does that require a subsequent contract? A. 
Yes, that required a sales contract to be executed on Janu- 
ary 1, 1961. 

Q. Now A. And the settlement of that contract was 
to be by May of 1961. 

Q. Now, was the settlement of that contract exe- 
665 cuted on or before January 1, 19612 A. No, no such 
contract was executed. 

Q. Did you call for the settlement of the contract in that 
period of time? A. No, Mr. Luchs advised us that the 
company was not prepared to settle and asked for an ex- 
tension of time. 

Q. And, I show you documents which are in evidence as 
Defendant’s Exhibit No. 41 and ask you if you can tell 
me what they are. A. Those are extensions of time of the 
agreement of May 17, 1960. 

Q. And, did you execute a series of extensions of time 
up until March of 1961? A. Yes, these were solicited by 
the company because they were unprepared to settle. 

Q. Did Mr. Luchs tell you why they were not in a position 
to settle? 

Mr. Hilland: I object, Your Honor. 

The Court: I think I know why. 

Mr. Bergan: I offer Plaintiff’s Exhibit No. 12, which 
was identified by Mr. Hurst. 


(Whereupon, the document referred to above—bank 
statements—were received in evidence.) 
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666 Mr. Bergan: These were identified by Mr. Hurst 
yesterday as the running bank statements of the 

Columbia Plaza Corporation. 

The Court: Any objection? 

Mr. Hilland: They are already in evidence, I think. 

The Court: No, I don’t think they have been admitted. 
They were just marked. 

Mr. Hilland: I have no objection to them. 

The Court: Admitted. 

The Deputy Clerk: Plaintiff’s 12 received. 


By Mr. Bergan: 


Q. Now, Mr. Gould, I hand you what is in evidence as 
Defendant’s Exhibit No. 1, and ask you if you know what 
that is, sir? A. Yes. It is a photocopy of the agreement, 
March 2, 1961. 

Q. And, that is the contract of sale which was required 
under the first document, which I showed you? A. No, 
sir. This is an entirely new agreement that was entered 
into on March 2, 1961, which replaced the agreement of 
May 1960. 

Mr. Bergan: Would you mark that, please. 

The Deputy Clerk: Plaintiff’s Exhibit 22 marked for 

identification. 


667 (Whereupon, the document referred to above— 
photocopy of agreement of March 2, 1961—was 


marked Plaintiff’s Exhibit No. 22 for identification.) 
Mr. Hilland: No objection. 


By Mr. Bergan: 


Q. I show you a document which is now marked as 
Plaintiff’s Exhibit No. 22 for identification and ask you if 
you know what that is, sir. A. This is an agreement dated 
March 2, 1961. 

Q. I don’t want you to characterize that. I just want 
to know if you can identify that as a contract between you 
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and your wife and Mr. Antonelli and the Columbia Plaza 
Corporation. A. Yes, I do. 

Mr. Bergan: I offer Plaintiff’s 22. 

The Court: Is it March 2, 1961? 

Mr. Bergan: March 2, 1961. A letter agreement. It 
is different than the one Your Honor has in front of you. 
It is a supplement to that. 

The Court: All right. Any objection? 

Mr. Hilland: No objection. 

The Court: Admitted. 
668 The Deputy Clerk: Plaintiff’s 22 received. 


(Whereupon, letter agreement previously marked 
Plaintiff’s Exhibit No. 22 for identification was received 
in evidence.) 

The Deputy Clerk: Your Honor, do you wish to see it? 
The Court: I do. Yes. 


By Mr. Bergan: 


Q. Now Mr. Gould, in October of 1961, you entered into 
what has been referred to as the so-called amended agree- 
ment which is in evidence as Defendant’s Exhibit No. 1. 
A. Yes, sir. On October 3. 

Q. At or about the same time you agreed to convey the 
property which you and Mr. Antonelli held to the Re- 
development Land Agency? A. Yes, we entered into a 
letter agreement with the RLA contemporaneously with 
the execution of the other agreement. 

Q. Do you recall when Mr. Antonelli became a member 
of the Board of Directors of the Columbia Plaza Corpora- 
tion? 

I am not asking you for a specific date. 

A. I believe he became a director probably at the time 
of the second meeting, that was held by the corporation. 

Q. Were you at that time a director of the Co- 
669 lumbia Plaza Corporation? <A. No, I was not. 
Q. Were you and Mr. Antonelli ever directors of 
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the Columbia Plaza Corporation at one and the same 
time? <A. No. 

Q. And, did there come a time when neither you nor Mr. 
Antonelli were directors of Columbia Plaza Corporation? 
A. Yes, that is correct. 

Q. (Mr. Bergan:) May I have Defendant’s Exhibit No. 
1? I think the witness has it. Excuse me. Let me refer 
you, Mr. Gould, to the hearings before House Subcommittee 
No. 4, so-called Dowdy Committee, about which there has 
been some testimony. When was it that you first became 
aware that the Subcommittee was investigating the Colum- 
bia Plaza Urban Renewal Development? A. We were gen- 
erally aware of it in the spring of 1963 from newspaper— 
material concerning it. Subsequently, we were approached 
by an investigator from the House District Subcommittee, 
asked to confer with us. I declined to confer with him. I 
called Mr. Luchs and Mr. Salkeld and told them I had 
been approached by the investigator and asked him to 
please see him. 

Q. Can you fix approximately the time at which 
670 you were approached by the investigator for the 
House District Committee? A. Yes, this would be 

in the late spring of 1963. 

Q. And, do you recall who it was who approached yout 
A. Thomas Owen. 

Q. And, he identified himself as an investigator for the 
House District Committee? A. That is correct. I believe 
he came back on another occasion with Mr. Barbour and 
wished to see us and we declined to see him. 

Q. Was the first approach one made in person or by 
telephone? A. I believe there were telephone calls per- 
haps prior to the visit, but there were I recall two visits. 

Q. Do you know if the actual public hearing had begun 
at the time Mr. Owen came to see you? A. Yes, these 
hearings were in progress. 

The Court: Was that Thomas Owen, the accountant? 

Mr. Bergan: This is a different one. There is also a 
Thornton Owen on the periphery of the case, too. 


24 
By Mr. Bergan: 


Q. The first time Mr. Owen came to visit you or to see 
you with respect to the hearings before the House 
671 District Subcommittee, did you talk with him? 
‘A. No, I didn’t. I told him that I was entirely dis- 
connected with the corporation. Its entire management 
was with Shannon & Luchs, that they should go see Mr. 
Luchs if they wanted to get any information about the 
corporation. I referred the matter to Mr. Luchs and ad- 
vised him and Mr. Salkeld by telephone they had been to 
see me. 

Q. Did you call Mr. Luchs or Mr. Salkeld and advised 
them that this inquiry had been made? A. Yes, I did. 

Q. Did Mr. Owen come back to see you a subsequent 
timet A. Yes, they called me subsequent times, and Mr. 
Hayden Garber called Mr. Sexton, too. We did sent a man 
from our office, Robert Mackey, who was one of our super- 
visors, up on the Hill to listen in on the hearings. 

Q. Did there come a time when you were served with a 
subpoena to produce documents and other material before 
the House District Committee? A. Yes, that is true. 

Q. Can you fix generally this period of time? A. I be- 
lieve it was during the course of the summer. I would say 
maybe August. It was sometime before the hearings re- 

convened in the fall. 
672 Q. Did you furnish documents or other material 
pursuant to such subpoena? A. Yes, we did. 

Q. Had you furnished any material to the House District 
Committee or any of its investigators prior to having been 
served with this subpoena?! A. No. We had not even dis- 
cussed the matter with them. 

Q. Prior to that time, had you kept Mr. Luchs or Mr. 
Salkeld apprized of the times that you were waited upon 
by representatives of the House District Committee? 
A. I did, initially. I don’t know that I did every time they 
contacted us. I did advise them when I had been subpoenad 
and when our records had been subpoenad. 
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Q. Were you subpoenad personally to appear and give 
testimony? A. Yes, I was. 

Q. Do you know whether Mr. Antonelli was subpoenad 
personally to appear and give testimony? A. Yes, he was. 

Q. Now, in the fall of 1963, Mr. Gould, you and a group 
of stockholders made some efforts to approach the Re- 
development Land Agency with respect to another agree- 

ment on the Columbia Plaza Urban Renewal Area? 
673 <A. Well, contemporaneously with the hearings that 

were resumed in the fall, it became evidence that 
the Columbia Plaza Corporation was not progressing and 
there was no program for it to progress and it had been 
apparently subjected—notified by Development—— (inter- 
rupted) 

Mr. Hilland: I object to his statement of these conclu- 
sions. I think he should produce the evidence that he is 
talking about. 

The Court: Well, I don’t know that it is necessary. 
Don’t you have Plaintiff’s Exhibit 9, which are the Minutes 
of the Meeting of October? 

Mr. Bergan: 5th. It is what I am looking for. 

The Court: It is a big thick business. 

Mr. Bergan: I think it is the blue one. 

The Court: What do you need except the minutes of that 
meeting? It sets up the whole situation. 

Mr. Bergan: The October 1963—— 

The Court: What is the date? 

Mr. Bergan: October 2, 1963. 

The Court: Yes. 

Mr. Hilland: As I said before this is all repetitious of 
what happened yesterday when the same witness was 

on. 
674 The Court: Yes. Remember, everything you ques- 
tion him about, Mr. Hilland is going to question him 
about. Let’s be done with this thing. My colleagues now 
accuse me of making a career out of this to keep out of 
criminal. 
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Mr. Bergan: Your Honor, I am going to try to take an 
excuse away from you about + o’clock today. 

The Witness: Shall I complete what I started to say? 

Mr. Bergan: No. 

If Your Honor will bear with me a moment, I am going 
to cut this very short. Just trying to find one or two more 
documents. 

Will you mark that, please? 

The Deputy Clerk: Plaintiff’s 23 marked for identifi- 
cation. 

Plaintiff's 24 marked for identification. 

(Whereupon, the documents referred to above were 
marked Plaintiff's Exhibits 23 and 24, respectively, for 
identification.) 


By Mr. Bergan: 


Q. Mr. Gould, I show you what has been marked as 
Plaintiff's Exhibit No. 23 for identification, and ask 
675 you if you can identify that, sir? A. Yes. This was 


the second of three communications that I addressed 
to the Redevelopment Land Agency endeavoring to obtain 
the approval of the Blake Proposal, to cure the Columbia 
Plaza default. 

Q. The Blake proposal is this document I previously 
identified and in evidence as Plaintiff’s Exhibit No. 51 
A. Yes, sir. 

Q. And, if you would look, please, at Plaintiff’s Exhibit 
No. 24 for identification and tell me if you know what that 
is, sir?’ A. Yes, this is a letter dated November 27 from 
the Redevelopment Land Agency addressed to Mr. An- 
tonelli and myself, in which they advise that our proposal 
is not acceptable, that the project will have to go out on 
public bid unless the default is cured. 

Mr. Bergan: Now, Your Honor, I offer Plaintiff’s No. 
24 and Plaintiff’s 23. 

The Court: Any objection? 

Mr. Hilland: No, Your Honor. 


327 


The Court: They will be admitted. 
The Deputy Clerk: Plaintiff’s Exhibits 23 and 24 re- 
ceived in evidence. 


676 (Whereupon, Plaintiff’s Exhibits 23 and 24, re- 
spectively—letters—were received in evidence.) 


The Deputy Clerk: Plaintiff’s 25 marked for identifi- 
cation. 


(Whereupon, the document referred to above was marked 
Plaintiff’s Exhibit 25 for identification.) 


By Mr. Bergan: 


Q. During this period of time, Mr. Gould, were the hear- 
ings continuing? A. Yes, they were, sir. 

Q. Were you keeping in contact with what was occurring 
during the hearings? A. Yes sir. 

Q. Were you in attendance or did you have a repre- 
sentative in attendance at the hearings? A. Yes, sir. 

Q. Was it sometime around this period of time that you 
employed General Phinney? <A. Yes, sir. 

Q. Was that prior to or subsequent to the attempt to 
put the so-called Blake proposal before the Redevelopment 

Land Agency, if you can fix it in point of time that 
677 way? A. I discussed the matter during the month 
of December I’d say with General Phinney in con- 

nection with those matters and I imagine his engagement 
began in the latter part of November or December, but I 
remember discussing the Blake proposal with him. I be- 
lieve we wrote another letter asking for a rehearing after 
the RLA letter of November 27. I think we had a subse- 
quent letter asking them to reconsider the proposal again, 
and trying to work out whatever their objection was. If I 
may? I believe our subsequent and last, third letter to the 
RLA on the subject of the Blake proposal advised that we 
were prepared to continue the Columbia Plaza Corporation 
in existence if this were necessary, considered necessary by 
the RLA in order to approve the Blake proposal. 


Ry 
The Deputy Clerk: Plaintiff’s 26 and 27 marked for 
identification. 


(Whereupon, the Documents referred to above were 
marked Plaintitf’s 26 and 27 for identification.) 


By Mr. Bergan: 


Q. Mr. Gould, I hand you what has been marked Plain- 
tiff’s Exhibit 28 for identification, and ask you if you 
can tell me what that is. (Exhibit No. changed to 27) 

‘A. This is the third letter we wrote to the RLA in 
67S connection with the so-called Blake proposal. 
Q. And that is dated November 29, 1963? A. Yes, 
sir. 

Mr. Bergan: I offer Plaintiff’s No. 28. 

The Court: Any objection? 

Mr. Hilland: To 28, no, Your Honor. 

The Court: Admitted. 


(Whereupon, the document referred to above as Plain- 


tiff’s No. 28 was received in evidence—Number subse- 
quently changed to Exhibit 27.) 


By Mr. Bergan: 


Q. Now, it was in January of the following year, 1964, 
when the Subcommittee report was released, was it not, 
Mr. Gould, at the end of their hearings? A. I don’t re- 
member the date of the printed report. I know that there 
was a preliminary one and a statement from Mr. Dowdy 
came out in December and that was subsequently enlarged 
upon, and annotated I guess you would call it, and it came 
out as an official report of the subcommittee. 

Q. Now, Mr. Gould, I want you to tell me and the Court 
what it was that you learned as a result of the House 

Subcommittee hearings which prompted you to seek 
679 a legislative solution, what you described as a legis- 
lative solution to the Columbia Plaza problem rather 
than a business solution? A. Well, the business solution 
failed by reason of the RLA not wishing to proceed with 
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the so-called Blake proposal. Mr. McShain indicated at 
this time—— 

The Court: Wait. Your so-called what proposal? 

The Witness: The so-called Blake proposal. 

The Court: Blake? Oh yes. 

The Witness: Mr. McShain had indicated to us that he 
would not furnish any financing for the project and he so 
stated under oath, which was very surprising to us because 
we had always understood that he was a man who was 
going to furnish the equity money for the project. Accord- 
ingly, it looked as though we were about ready to lose 
$685,000 plus a $90,000 commission we paid to Shannon & 
Luchs, plus another $40,000 that had been deducted from 
us at settlement for architect’s fees and we were going to 
be connected with the stockholders of a failing corporation, 
which had undertaken to do certain things and apparently 
was in default on all of its obligations, and leave us hold- 
ing the bag. 

We, therefore, figured that if we couldn’t work it out on 
a financial basis by offering personally to go forward 

ourselves with the project and finding a partner 
680 who would say that he would put up the money, that 

the best thing to do was to try to get everybody 
back in a status quo even if that involved our having to 
repurchase our property and pay interest on the money. 
At least, it gave us a chance to recoup our investment and 
to build something on the site. 


By Mr. Bergan: 


Q. Had any representations been made to you at the 
time you entered into the original contracts with Columbia 
Plaza Corporation with respect to John McShain? A. Yes. 
Absolutely. Mr. Luchs and Mr. Salkeld always purported 
that Mr. McShain would underwrite the project. If it 
hadn’t been for that we would never have gone into the 
project. After we gave up our right to condemnation 
proceedings from an RLA condemnation and accepted a 
longterm note from the Corporation, or contract from the 
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corporation, it it wasn’t sound financing project this was 
just throwing money away. 

Q. I show you what has been marked as Plaintiff’s 
Exhibit 27, and Plaintiff’s Exhibit 25 and 26, and without 
asking you to tell me what they are, I ask you to look at 

them and tell me if you can identify them. A. Yes. 
681 I can. 

Q. With respect to the second page of Plaintiff’s 
Exhibit 27, what do you identify that to be? A. I identify 
that to be a letter dated October 13, 1961, from Mr. Hurst, 
addressed to me requesting me to send him the, to pay him 
for my stock in the corporation and requesting my wife to 
pay him for the stock in the corporation, to pay for her 
stock in the Columbia Plaza Corporation by sending a 
check to the order of Shannon & Luchs. 

Q. Now, the top, what did you identify the top letter of 
Plaintiff’s Exhibit 27 to be? A. That is my letter of No- 
vember 9, 1961 to Mr. Hurst, transmitting the checks that 
he requested issued to the Shannon and Luchs Corporation. 

Q. And, now, Plaintiff’s Exhibit 25 and 26. Can you 
identify them? A. Yes. This is my check in the amount 
of $65.00 dated November 3, 1961, and Mrs. Gould’s check 
in the amount of—like date—also in the amount of $65 
both payable to Shannon & Luchs to pay for the total 
amount of stock that we were requested to pay for at that 
time. 

Mr. Bergan: Your Honor, I offer Plaintiff’s 25, 26 
and 27. 

Mr. Hilland: I object to those. 

682 The Court: Let me see them. 

Mr. Hilland: Those three exhibits, Your Honor, 
are precisely in the same category as Plaintiff’s Exhibit 
No. 18 which Your Honor excluded upon my objection. 

Mr. Bergan: And, which I now reoffer, if the Court 
please. 

Mr. Hilland: That was in relation to Mr. Antonelli’s 
similar check, and Your Honor will remember I objected 
on the ground that in the defense they filed a Counterclaim 
7. They admitted that the 200 shares of stock involved 
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were issued in exchange for the deposit note of $50,000. 
I also called Your Honor’s attention to the agreement of 
December 7, 1960, which confirms that admission. I call 
Your Honor’s attention to I believe it was paragraph 19 
of the agreement of March 2, 1961 which also confirms that 
admission. In other words, I base my objection on the 
admission and the two agreements. 

The Court: Well, Mr. Hilland, this is a very involved 
matter, and I think both counsel have learned things in 
the trial of this case that they had no idea of when it 
began. I really don’t put a great deal of stock in these 
checks. I gather that somebody over at Shannon & Luchs 
piddling around looking through the books saw that they 

originally put in a thousand dollars and they didn’t 
683. know what this whole deal was all about so they 

wrote to try to get some money. I don’t really think 
that to the final outcome of this case it is important. On 
the other hand, I do think that it is pertinent to show the 
confusion that existed, and I will let them in. 


(Whereupon, Plaintiffs Exhibits 18, 25, 26 and 27 were 
admitted in evidence.) 


Mr. Hilland: It sort of disproves Your Honor’s earlier 
conclusion that there was some astute businessmen and 
some highpowered lawyers involved. 

Mr. Bergan: Your Honor, I reoffer Plaintiff’s Exhibit 18 
as being in the same category. 

Mr. Hilland: I still object. 

The Court: All right. 

Mr. Bergan: I have no more questions. 

The Deputy Clerk: Plaintiff's 18, 26 and 27. 

The Court: If you are going to be more than 5 minutes 
we won’t start. 

Mr. Hilland: I am going to be a long time. 

The Court: I have a motion set for tomorrow which has 
been set for six weeks so we can’t sit tomorrow. Normally, 
I would adjourn until Monday morning, however, when 
you argue this case I would like some rough proposed 
findings of fact from you gentlemen, each side. 


Pes 


6S+ I'd like them prepared for example, general— 
whieh covers the first contracts—and generally, what 

happened, when Counterclaim 1, Counterclaim 2, Counter- 
claim 3, and so on; and I'd like them as brief as possible. 
Do you think it would be possible? They wouldn’t be 
written finally: they would merely be rough drafts. Do 
you think you all could get them in by Monday? 

Mr. Hilland: I doubt it, Your Honor. 

The Court: How about Tuesday? 

Mr. Hilland: Tuesday. 

The Court: Suppose we adjourn this case until Tuesday. 


(Whereupon, at 3:50 the trial in the above-entitled mat- 
ter was adjourned, to reconvene at 10:00 A.M., Tuesday, 
April 18, 1967.) 


687 Proceedings 


The Court: Where did we leave off on Thursday? 
Did we finish with the witness? 
Mr. Bergan: I had completed my direct examination of 


Mr. Gould. 

The Court: That is right, and Mr. Hilland was going 
to cross. 

All right. Mr. Gould, will you take the stand? 


Thereupon, 
Kingdon Gould, Jr. 


resumed the witness stand and testified further as follows: 
Mr. Hilland: Would you mark these, please? 
The Deputy Clerk: Defendant’s 71, 72, 73 and 74, marked 
for identification. 


(Thereupon, Defendant’s Exhibits 71, 72, 73 and 74 were 
marked for identification.) 


Cross Examination 
By Mr. Hilland: 


Q. Mr. Gould, I hand you what has been marked as 
Defendant’s Exhibit No. 71 for identification, and ask you 
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whether or not that bears your signature? <A. Yes, it 
does. 

688 Q. And did you mail that to Mr. Luchs? A. Yes, 
I did. 

Q. In reply to his communication to the stockholders 
dated December 20, 1963, which is in evidence as Defend- 
ant’s Exhibit No. 10? A. I don’t know in what response 
it was to. 

Q. Well, it says: In response to your letter of December 
20, we would appreciate your advice... A. Right. That 
is correct. 

Q. Now, I hand you Defendant’s Exhibit No. 72, and ask 
you if you received that letter from Mr. Luchs in response 
to your letter marked Defendant’s Exhibit No. 71? A. 
Yes, I did. 

Mr. Hilland: Your Honor, I offer in evidence Defendant’s 
71 and 72. 

The Court: Any objection? 

Mr. Bergan: I have no objection. May I see 72? I have 
no objection to 71. 

The Court: 71 will be admitted. 

The Deputy Clerk: Defendant’s Exhibit No. 71, marked 
in evidence. 


(Thereupon, Defendant’s Exhibit No. 71, received in 
evidence.) 


689 Mr. Bergan: I have no objection to 72. 
The Court: 72 will be admitted. 
The Deputy Clerk: Defendant’s 72 marked in evidence. 


(Thereupon, Defendant’s Exhibit No. 72, received in 
evidence.) 


The Court: Let me see those, and also the previous 
exhibit mentioned. 

Mr. Hilland: Your Honor, I offer in evidence Defend- 
ant’s Exhibits 73 and 74. 

Mr. Bergan: No objection. 

Mr. Hilland: No. 73, for the record, is a copy of a letter 
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dated December 16, 1963, from Columbia Plaza Corpora- 
tion to the District of Columbia Redevelopment Land 
Agency. 

Defendant's Exhibit No. 74 is the original of a letter 
dated October 16, 1963, from the Redevelopment Land 
Agency to Columbia Plaza Corporation, and it is the 
original of the letter that transmitted the resolution that 
is already in evidence as Defendant’s Exhibit 65. 

The Court: 73 and 74 will be admitted. 

The Deputy Clerk: Defendant’s Exhibits 73 and 74 

received. 
690 (Thereupon, Defendant’s Exhibits 73 and 74 re- 
ceived in evidence.) 


Mr. Hilland: That is all, Your Honor. 

The Court: No further cross examination? 

Mr. Hilland: That is all. 

The Court: Anything else? 

Mr. Bergan: May I have just one raoment? 

The Court: Yes, you may. 

(Pause.) 

Mr. Bergan: I have no questions, Your Honor. 

The Court: You may step down, Mr. Gould. 

(Witness left the stand and resumed his seat at counsel 
table.) 

Mr. Bergan: Mr. Lindner. 


Thereupon, 
Thaddeus A. Lindner 


was called as a witness on behalf of the Plaintiffs, was duly 
sworn, and testified as follows: 


Direct Examination 


By Mr. Bergan: 


Q. Would you give your name and address, please, sir, 
and spell your last name for the reporter? A. Thaddeus 
A. Lindner, L-i-n-d-n-e-r. 
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691 Q. What is your occupation, Mr. Lindner? A. You 
wanted my address? 

Q. Yes. A. Home or office? 

Q. Both. A. My home is 9902 Hillridge Drive, Kensing- 
ton, Maryland. And my office address is 2140 Pennsylvania 
Avenue, Northwest. 

Q. What is your occupation, Mr. Lindner? A. I am in 
the parking business. 

Q. And how long have you been in the parking business? 
A. Fifteen years. 

Q. What is the name of the organization which you have 
in the parking business? A. We operate under several 
names. Colonial Parking is our basie corporation, but we 
also operate extensively under the name of Coach Systems. 

Q. Do you operate in the District of Columbia, Mr. 
Lindner? <A. Yes, we do. 

Q. Mr. Lindner, are you familiar with the area bounded 
generally by Virginia Avenue on the northeast, and 23rd 

Street on the east, E Street on the south, and 25th 
692 Street on the northwest in the District of Columbia? 
A. Yes, I am. 

Q. Do you operate parking facilities in the immediate 
vicinity of that area? A. Yes, we do. 

Q. And over how long a period of time have you done so, 
sirt A. We have been in the area for 15 years. We began 
on 25th Street. 

The Court: Just where is your facility located? 

The Witness: At the present time we have only one 
facility in this area, at 22nd and 23rd and G Streets. 
However, 

Mr. Hilland: What street? 

The Witness: 22nd, 23rd and G. 

The Court: That is down by the university, isn’t it? 

The Witness: That’s correct, sir. However, up until 
1965 we operated at 25th and E Streets and 25th and F 
Streets, and 26th and F Streets, and 26th and E Streets, 
generally in this area. 


ang 
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The Court: Is that a map of that areat Have you asked 
to have it marked? 
Mr. Bergan: I just asked to have it marked, 
693. Your Honor. I was going to have him indicate the 
places where he operated. 
The Deputy Clerk: Plaintiff’s Exhibit No. 29, marked 
for identification. 


(Thereupon, map was marked Plaintiff’s Exhibit No. 
20, for identification.) 


The Court: You better identify where his areas are on it. 
By Mr. Bergan: 


Q. Mr. Lindner, I hand you what has been marked as 
Plaintiff's Exhibit No. 29 for identification, and ask you 
if you know what it is, sir? A. Well, I know it’s a plat of 
the general area we are now discussing. 

Q. Could you specify on that 

Perhaps I better put it on the board. 

The Court: Let me see it a second. 

Well, there are certain areas here outlined in ink. Is that 
where you operated parking lots? 

The Witness: There is one outlined in ink that we cur- 
rently operate a parking lot, and did at that time. 

The Court: That is at what place? 
694 The Witness: 22nd, 23rd, and G Streets. 

The areas that I indicated that we operated until 
1965, from 752 to ’65, are not indicated on that plat. 

The Court: All right. 

Do you want to go further with that? 

Mr. Bergan: Actually, I was just going to use it for kind 
of a guide as to where he operated parking lots. 


By Mr. Bergan: 


Q. But I will ask you, Mr. Lindner—may I hand him a 
pencil and ask him to outline the areas in which he has 
operated parking facilities? 

The Court: Yes, surely. 
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Mr. Bergan: If they appear on that chart. 

The Court: Use something a little easier to see than a 
pencil you have there. 

The Witness: Now, we have operated, and I assume this 
is F Street, an extension of F Street, we have operated 
during the period 1952 to 1965 a parking lot that would 
be roughly in the area of 25th and F Streets. 

We operated a parking lot which is now currently the 
site of People’s Life Insurance Company, which would be 
25th and F and G. 

We operated for ten years the parking lot, 23,000 
695 square feet, approximately, at the corner of 25th and 
E Streets. 

And we operated—this was off and on, not continuously— 
and we operated for about the same time the property 
directly across the street on the west side of 25th Street, 
25th and E, between E and F, and then until 1965, May or 
June of ’65, we operated an interior lot that lay between 
25th and 26th, with an entrance off of F Street. 

We also operated during this period parking lots which 
are not shown on this plat, that were at 26th Street, that 
were part of the old original Christian Heurich Brewery 
property. 

The Court: In other words, you have occupied parking 
lots all around this area; is that correct? 

The Witness: Yes, sir. 


By Mr. Bergan: 


Q. There are two areas on this map, Mr. Lindner, which 
are outlined in dark blue or purple crayon. Would you put 
an X in the one which you operated? A. (Witness made 
a mark.) 

Q. All right, sir. 

Mr. Lindner, I hand you what is in evidence as Defend- 

ant’s Exhibit No. 27, and refer you to it and ask you 
696 to examine it and ask you to tell me if you have 

seen it before? A. It appears that I have seen some 
of the figures, but I haven’t seen them all. 
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Q. Have you seen the figures for 1963? A. Yes. I have 
seen some quarterly figures for 1963, but it seems to me this 
is much more extensive. 

Q. It begins at an earlier period of time and comes a 
little later? A. Yes. 

Q. Now, are you familiar, Mr. Lindner, with the parking 
facilities which Mr. Antonelli and Mr. Gould ran in what 
is now the Columbia Plaza Urban Renewal Area? A. Yes. 

Q. Mr. Lindner, I ask you, sir, based upon your experi- 
ence and based upon your review of. 

Let me ask you first, did you review certain of the figures 
contained in that Exhibit 27 for me earlier today? A. I 
saw some of these figures, and I guess review might be 
appropriate. 

Q. I ask you, Mr. Lindner, based upon your experience 

in this particular area of Washington, based upon 
697 your knowledge of the lot operated by Mr. Antonelli 

and Mr. Gould, and based upon your review of the 
quarterly operating figures, whether you can state an 
opinion as to the reasonable rental value of 200,000 square 
feet for parking purposes in the Columbia Plaza area in 
the year 1964? 

Mr. Hilland: I object, Your Honor. 

They haven’t shown any proper qualifications of this wit- 
ness as an appraiser. They haven’t shown he has ever 
appraised a single piece of property. 

The Court: No, but they have shown considerable ex- 
perience in operating parking lots. 

You have not brought out whether or not all these places 
he had he rented. He probably did, but it is not in evidence. 

Mr. Bergan: I will ask that question specifically, and 
Your Honor is quite right. I thought of that as soon as 
Mr. Hilland raised his objection. 

Mr. Hilland: There is another objection, Your Honor. 

This wasn’t rented as a parking lot as of that time. 
They arbitrarily kept it as a parking lot, but that isn’t 
what it was rented for during the disputed period. It was 
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rented for the purposes of constructing a high-rise 
698 apartment on it. That is what it was rented for. 
The Court: High-rise apartments by Antonelli and 

Gould? 

Mr. Hilland: They didn’t rent it. They just stayed in 
possession contrary to right. 

The Court: Well, that may be. 

I believe you said at one time that you couldn’t prevail 
in your contention that when the rental was raised and 
demand was made on them and they continued in, that 
they became impliedly, under operation of law, liable for 
the increased rental. 

Now, if that is the sole theory of your case, this testi- 
mony is inadmissible. 

On the other hand, I acknowledge you at one time men- 
tioned quantum meruit, and if you are relying on quantum 
meruit, then I think his testimony would be germane to 
that particular point. 

Mr. Hilland: I don’t know that I have ever suggested 
quantum meruit. 

The Court: If you say you are not relying on quantum 
meruit, I will sustain the objection. 

Mr. Hilland: Mr. Bergan was relying on that. 

Mr. Bergan: I am the one that was arguing 
699 quantum meruit, Your Honor. 
The Court: Maybe that is right. 

You claim, I guess, that the only thing you would be 
liable for would be a quantum meruit basis? 

Mr. Bergan: Yes, sir, under the case of Garrity against 
the United States. 

The Court: I do not think I agree with you, but I will 
let you put the evidence in. 

All right. 

You better first establish that he did rent these properties 
and he is familiar with the rental values for parking 
purposes. 

Mr. Bergan: Yes, sir. 
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By Mr. Bergan: 


Q. With respect, Mr. Lindner, to the various properties 
which you have outlined on what has been identified as 
Plaintiff's Exhibit No. 29, would you specify which, if 
any, of those you rented? A. We rented all of them. 

Q. And did you personally have something to do with 
the rental? A. I negotiated all the leases. 

Q. And do you currently rent the lot which is 
700 marked with the X on the chart? A. Yes, sir. 

Q. Now, Mr. Lindner, I ask you again, based upon 
your knowledge of the area involved, and upon your review 
of the accounting statements, Defendant’s Exhibit No. 27, 
if you have a judgment as to what the reasonable rental 
value for parking facilities would be or would have been 
for 200,000 square feet in the Columbia Plaza Urban Re- 
newal Area in the year 1964? 

Mr. Hilland: I object, Your Honor, on the same grounds. 

The Court: All right. 

I will admit it. 

The Witness: It is difficult to determine precisely a rela- 
tionship between 200,000 square feet. Let me say this: 
That I know what our range of rents were, approximately, 
in this area, based on various sized operations. 

Our experience in this area, over a period of some 15 
years, however, was never one of consistent growth. It 
was up and down, depending on the amount of space that 
came on the market at various times. 

So we would have been extremely hesitant about a very 

large piece, but nevertheless, of course, we would 
701. ~+=make a bid. 

It would be determined, one, by the nature of any 
improvements that we might have to make, and very obvi- 
ously, the length of the period during which we would be 
operating, and the amount that we would pay would again 
vary. It would be greater probably if we had a longer term 
lease, and lower if we had a relatively shorter period of 
lease. 
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But, generally, our rentals in this area have been between 
50—actually, they have been below 50 in some cases, but 
around 50 percent of gross. 


By Mr. Bergan: 


Q. This is the return of the land-holder? A. That’s 
correct. 

Q. Of approximately 50 percent of the gross? A. Yes. 

Mr. Bergan: I have no further questions, Your Honor. 


Cross Examination 
By Mr. Hilland: 


Q. Did you say your name was Lingner? A. Lindner, 
L-i-n-d-n-e-r. 
Q. Thank you. 
702 You said you were operating parking lots and 
drew two of them which extended into what now 
constitutes the Columbia Plaza Urban Renewal Area? A. 
That’s correct, sir. 

Q. This one and this one (indicating)? A. That’s correct. 

Q. In 1965? A. No, I did not say 

Q. What? <A. I did not say that. 

Q. When did you say you operated those lots that ex- 
tended into this area? A. We operated them as late as 
June of 1962, I believe. 

Q. 1962? A. Yes, sir. 

Q. Well, did you say on direct examination though that 
you operated them into 1965? A. I was speaking of the 
general area that we parked—we operated parking lots in 
the general area until 1965, and specifically the area be- 
tween 25th and 26th Streets, off of F Street, as late as 
June, 1965. 

Q. But not in those areas that you have indicated? 
703. _—~CA.« «Precisely, no. 
Q. That came over into the Columbia Plaza Areat 
A. No, sir. 
Q. You operated in those areas as of when? A. 1962, 
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approximately May or June, I’m not absolutely certain 
because we were on a 4S-hour notice, and I would have to 
determine what those notice dates were. 

Q. Do you know what was the fair market value of Lot 48 
in Square 33 from March 1, 1964 to January 27, 19651? 

Mr. Bergan: I object to that as being beyond the scope 
of the direct examination. 

The Court: Well, I think it has something to do with 
fair rental value. 

Overrule the objection. 

The Witness: I think that I could work to it if given a 
specific problem, but I wouldn’t hazard a guess. 


By Mr. Hilland: 


Q. I am talking about the fair market value of that lot 
in that square for sale—— A. No, I’m not. 

Q. During that period of time. A, No. I am not in the 
real estate business, essentially. I wouldn’t know what 

the value would be for sale. 
704 Q. Have you ever been in the real estate business? 
A. Yes. I own real estate. 

Q. Have you ever been in the business? A. No, sir. 

Q. All right. 

Have you ever qualified as an appraiser of real estate 
either for rental or sale purposes in any court? 

A. No, sir. 

Q. Have you ever done any appraising of the rental value 
of property in that area for parking lot facilities, other 
than your own parking lots? A. I have done them for 
other people. 

Q. For whom? A. In this area here? 

Q. Yes. A. I’m sorry. No, I withdraw that; not in this 
area here. 

Mr. Hilland: That is all, Your Honor. 

The Court: You may step down. Thank you. 

Mr. Bergan: I neglected to offer this exhibit, Your Honor. 

The Court: Any objection to this exhibit number 
what? 
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705 Mr. Bergan: No. 29. 
The Court: Plaintiff’s 29; any objection? 
Mr. Hilland: No, Your Honor. 
The Court: It will be admitted. 


(Thereupon, Plaintiff’s Exhibit No. 29, was marked in 
evidence.) 


Mr. Bergan: May Mr. Lindner be excused, Your Honor? 
The Court: Any objection? 

Mr. Hilland: No objection. 

The Court: You may be excused, Mr. Lindner. 


(Witness excused.) 
Mr. Bergan: Mrs. Martin. 


Thereupon, 
Noreen Martin 


was called as a witness on behalf of the Plaintiffs, was 
duly sworn, and testified as follows: 


Direct Examination 
By Mr. Bergan: 


Q. Would you state your name and place of residence, 
please?’ A. My name is Noreen Martin. I live at 3705 
McKinley Street, Northwest. 
Q. And what is your position of employment, Mrs. 
Martin? .A. I am the Executive Director of the Na- 
tional Parking Association. 

Q. And how long have you been so employed? A. I have 
been Executive Director for two years, but I have been 
Assistant to the Director for eight years before that, and 
in charge of publications for about five years before that. 
In all, a total of fifteen years. 

Q. Mrs. Martin, what is the National Association of 
Parking? A. National Parking Association. 

Q. What is the National Parking Association? A. It’s 
the trade association for commercial off-street parking 
operators throughout the United States. 
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Q. Approximately how many members are there, if you 
know! A. We have about 1,500 members, some 780 of 
whom are regular operators. 

Q. Does the National Parking Association provide any 
statistical services for its members with respect to costs 

of operations of parking premises? A. Yes, sir. 
707 Within the last several years we have undertaken a 

survey every two years of parking operating costs. 
These are based on national averages, and are intended for 
use by my members as a management tool. 

Q. And in addition to being circulated to the members of 
the National Parking Association, are the results of the 
survey available to other persons? <A. Yes, sir. They are 
offered for sale. 

Q. And in what form is this survey made? A. In what 
form is it published? 

Q. No. How do you go about making it? A. Yes. A 
certified public accountant has charge of doing this sur- 
vey, employed by National Parking Association. The ques- 
tionnaires are sent out to my members. This is done from 
my office, but after this we lose track of the actual work 
itself because the surveys are confidential, and are returned 
directly to the certified public accountant, and are not seen 
again except in form ready for publication. 

Q. And how often are these reports published, Mrs. 
Martin? A. Every two years. 

Q. And do you have a report for the period of 1964 and 

1966? A. I have a published report. The publication 
708 date is 1966. The figures were, of course, collected 
in 1965. 

Q. And what is the one immediately prior to that one? 
A. The one immediately prior to that one is dated 1963. 
We had a slight time slippage. 

Q. And in the breakdown which—are these publications 
published by the National Parking Association? A. They 
are. 

Q. And they are for the use by the members of the 
Association? A. That is correct. 
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Q. In what form does the breakdown of costs take? Is it 
a percentage breakdown of the various cost factors in 
operating parking facilities?’ A. Yes. A percentage of 
gross income. 

Q. May I have the two which you have referred to? 
(Handing.) 

Mr. Bergan: Would you mark these, please, Mr. Murray, 
as Plaintiff’s Exhibits next in number? 

The Deputy Clerk: Plaintiff’s Exhibits 30 and 31 marked 
for identification. 


(Thereupon, surveys were marked Plaintiff’s Exhibits 30 
and 31, for identifiaction.) 


709 Mr. Bergan: Your Honor, I offer Plaintiff’s Ex- 
hibits 30 and 31. 

Mr. Hilland: I object, Your Honor, on three grounds. 

First of all, it constitutes hearsay. I can’t cross examine 

those reports. They are made by a CPA. I think he may 

be qualified to testify, but certainly the product of what 


he wrote is not admissible in evidence. 

Secondly, Your Honor, the survey is not in relation to 
the District of Columbia. She stated that it carries na- 
tional averages, and I submit that that is not relevant. 

And thirdly, the reports do not relate to the period 
involved in this case. One of them relates to the year 1963, 
and the other one relates to the year 1966, and neither 
relates to the vear involved. 

The Court: Sustained. 

Mr. Bergan: May I make an offer of proof, Your Honor? 

The Court: Yes. 

Mr. Bergan: I offer to prove, through Plaintiff’s Ex- 
hibits 30 and 31, and through this witness, that for the 

period 1962 the average rate of return to a land- 
710 holder from rent in parking facilities throughout 

the United States was 40.84 percent of the gross 
parking revenues. 

That for the period of time 1965, the average through- 
out the United States, the average rate of return to the 
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land-holder was 46.13 percent of gross operating revenues 
for attendant operated parking facilities, based upon a 
rental basis. 

The Court: Objection still sustained. 

Mr. Bergan: I have nothing further of this witness. 

Mr. Hilland: No questions. 

The Court: You may step down. Thank you. 


(Witness excused.) 
Mr. Bergan: Miss Davis. 


Thereupon, 
Marion Davis 


was recalled as a witness on behalf of the Plaintiffs, and 
testified further as follows: 


Direct Examination 


Mr. Bergan: Miss Davis was sworn last week, Your 
Honor. 

The Court: All right. 

Mr. Bergan: This is with reference to Count 2 of 
711 the counterclaim, having to do with the so-called 
management fee problem. 

The Court: Yes. 

Mr. Bergan: The other two witnesses, of course, related 
to Count 4. 


By Mr. Bergan: 


Q. Miss Davis, I hand you what is in evidence as De- 
fendant’s Exhibit No. 27, and ask you, ma’am, if since you 
were here last week you made an effort, at my request, and 
at the request of your employees, to determine some of 
the actual figures which were included in the management 
fee figure which appears on each of the quarterly operating 
statements in Defendant’s Exhibit No. 272 A. I have 
made a review of the records trying to determine, in lieu 
of the management fee, those expenses and costs that would 
be charged directly to that lot. 
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Q. And which did not appear otherwise on the quarterly 
operating statements? A. That’s right, sir. 

Q. Did you undertake or was this review done by you 
or under your direct supervision? A. It was done by me, 
sir. 

Mr. Bergan: Would you mark that, please? 
712 The Deputy Clerk: Plaintiff’s Exhibit No. 32, 
marked for identification. 


(Thereupon, document was marked Plaintiff’s Exhibit 
No. 32, for identification.) 


By Mr. Bergan: 


Q. Miss Davis, how did you undertake to determine these 
expenses? A. Well, upon studying expenses that had not 
been charged directly to the lot and yet reviewing those 
that directly arose because of the operation, I guess the 
best thing to do is to give you some examples. 

The reports that showed payroll costs, payroll itself as 
wages. Not included in there were payroll benefits such 


as hospitalization charges, uniforming the men themselves, 
dues to the Parking Association that are directly related 
to the number of parking spaces, accounting charges in 
itself, the handling of the cash, the record keeping. the 
reports made; those are typical examples of what we used. 

Q. Now, in making this review—withdraw that. 

J hand you what has been marked as Plaintiff’s Exhibit 

No. 32 for identification, and ask you if you can tell 
713. me what that is? A. That is a result of the report 
and survey that I have made this past week, sir. 

Q. Do the documents which you used in order to make 
this survey, do you have them present in the courtroom 
with you?’ A. I do not have them with me, no, sir. 

Q. Is that Plaintiff’s Exhibit No. 32 the sum total at 
which you arrived at the directly allocable costs? A. That 
represents those expenses that we feel are directly attribut- 
able to the operation. 

I think a management fee basis eliminates the need of 
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going directly to these items and spreading them to the 
various operations. However, a management fee includes 
many other things that are costs of operations too. This 
would be a minimum list of expenses that I feel should be 
directly charged to the operation. 

Q. This is the result that you came up with following 
your review since you were here last Thursday? A. That’s 
right. 

Mr. Bergan: I offer Plaintiff’s 32. 

The Court: Have you shown it to Mr. Hilland? 

Mr. Hilland: I checked it, and I want to cross examine 

the witness about it first, if I may, Your Honor. 
714 The Court: You may. 


Cross Examination 
By Mr. Hilland: 


Q. Miss Davis, when you testified here last week, didn’t 
you tell the Court that you have been the Comptroller of 


Parking Management, Incorporated for just one year? 
A. Yes, sir. 

Q. Your services began as of what date? A. As Comp- 
troller, February 14, 1966. However, I was with the com- 
pany for six months prior, from the period of April to 
October, 1964, under the then Comptroller, a six-month 
period. 

Q. You were there when? A. Six-month period, April to 
October, 1964. 

Q. 1964. 

Now, when you determined on this exhibit the last item, 
advertising, $10 a month, what advertising was there? 

A. This would be a listing, for instance, in the telephone 
book of every location. It would be repeated constantly. 

Q. During the period of March 1, 1964 to January 27, 
1965, do you know of your personal knowledge that there 

was a listing for this parking lot in the telephone 
715 directory? A. I know that every lot operated —— 
Q. I didn’t ask you that. 
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Do you know of your own personal knowledge that this 
lot was listed in the telephone directory? A. No, sir. 

Q. And how many listings were there in the telephone 
directory for lots during this period, for lots run or oper- 
ated by Parking Management, Inc. or A & G Partnership; 
how many lots were listed in the telephone directory during 
the period March 1, 1964 to January 27, 1965? A. To the 
best of my knowledge, sir, every lot was operated was 
listed. 

Q. Well, how many? 

That doesn’t tell us anything. 

A. That would vary considerably from time to time. 

Q. Now, the telephone directory comes out how often? 
A. Is it once a year? I believe. 

Q. All right. 

It varies then once a year. And we have less than a 
period of one year involved. I am talking about the one 
period from March 1, 1964 to January 27, 1965. 

Did you count the number of telephone listings for 

parking lots that were in the telephone directory for 
716 PMI or any other lot operated by Messrs. Antonelli 
and Gould? <A. No, sir. 

Q. Then how did you arrive at the figure of $10 a month 
for a telephone listing in the telephone directory for this 
particular lot? A. Well, there are many ways that we 
advertise other than just in the telephone book. 

Q. That’s what I want. Tell us one way that you arrived 
at that $10 per month. A. Well, if you took the total cost 
of our advertising—— 

Q. What was the total cost during that period of time 
per month? <A. I don’t have my back-up figures with me, 
sir. 

Q. Can you tell us from memory how much the total 
advertising cost was during that period, per month? A. I 
ean’t give you the exact figures. I would say it was an 
attempt to allocate—— 

Q. I want the exact figure, because you have an exact 
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figure in this statement, per month. I want to know how 
you arrived at it. 
Did you personally compute that $10 per month? 
re vy The Court: Let me see that statement a minute, 
please. 


By Mr. Hilland: 


Q. Miss Davis, did you personally compute that $10 a 
month? <A. It’s an allocation. 

Q. I didn’t ask you that. 

Mr. Bergan: I think she has answered that question, 
Your Honor. 

The Court: Go ahead. 


By Mr. Hilland: 


Q. Did you personally allocate it? A. Yes, sir. 

Q. When? A. This past week. 

Q. And from what sources did you obtain your infor- 
mation? .A. From total advertising costs of all locations, 


and it’s similar to a percentage allocation. 

Q. And you can’t tell us what that was during this 
period? A. Not at this moment, no, sir. 

Q. Did you bring any of your work papers with 
718 yout A. No, sir. 

Mr. Hilland: Well, I move to strike out that item, 
Your Honor, on the ground that she doesn’t have the best 
evidence here. 

The Court: You object to this? 

Mr. Hilland: Yes, I do. 

The Court: Sustained. 

It would be sheer speculation from those figures. 

Mr. Bergan: Then I again make an offer of proof. 

The Court: All right. 

Mr. Bergan: We offer to prove through this witness, 
and through Plaintiff’s Exhibit No. 32, through this wit- 
ness, the Comptroller of PMI, that she made a study he- 
tween Thursday of last week and today, which is Tuesday, 
of the costs directly allocable to the operation of the 
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parking facilities in the Columbia Plaza Urban Renewal 
Area, and that she arrived at a figure of $450 per month, 
which is broken down as shown on that exhibit, and that 
$450 a month times the 34 months during which the opera- 
tion was in existence is a total of $15,300 directly allocable 
as expenses to the lots in question. 

The Court: The individual figures on there are the 

roundest of round numbers. There is no back-up in- 
719 formation whatever, and the Court views them as 
sheer speculation, and will not admit them. 

Mr. Bergan: If we had the back-up figures available from 
which this witness worked, Your Honor, we could have them 
within 15 minutes. Would that change the admissibility 
of this document? I realize they are round figures. 

The Court: Well, I don’t know if it will change it or 
not, because I don’t know what they will show. I can 
envisage, however, that it might take as much as a week 
to put that testimony on. 

Mr. Bergan: Well, I certainly don’t propose to do that. 
However, as I understand the rule which is often utilized 
in this court, that an accountant or accounting personnel 
may testify as to conclusions if the base figures are avail- 
able for use on cross examination by opposing parties, and 
if her back-up documents were available for Mr. Hilland’s 
use on cross examination 

The Court: Well, having seen what went on now, and 
that the witness doesn’t even know if this lot was listed 
at that time, for example, in the telephone advertising, 
it seems to me that you just get into an interminable 

situation. 
720 I guess I will have to let you use your own judg- 
ment about it, but as of now, it isn’t admissible. 

Mr. Bergan: Well, this was my last witness, Your Honor, 
but I had one more question for Mr. Antonelli. Would 
you take a half-hour recess? 

The Court: No, sir. 

Mr. Bergan: I will stand on the offer of proof then, 


Your Honor. 
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The Court: All right. 
Mr. Bergan: That is all, Miss Davis. 


(Witness excused.) 
Mr. Bergan: Mr. Antonelli. 


Thereupon, 
D. F. Antonelli. Jr. 
plaintiff herein, was recalled as a witness in his own behalf, 
and testified further as follows: 


Direct Examination 
By Mr. Bergan: 


Q. Mr. Antonelli, referring you to Plaintiff’s Exhibit 
No. 29, and to the block circled in blue at the corner of G 
Street and 23rd Street in Northwest Washington, was 
that a lot operated by Antonelli and Gould? A. Yes, 

1t is. 
721 Q. Over what period of time did you operate those 
parking facilities? A. That parking facility has 
been operated since about 1954, first by my father until 
his death in 1958, and I took it over in 1958 and it’s still 
operating as of this date. 

Q. Are you operating that lot on a rental basis? A. Yes. 

Q. What is the rent you pay for that lot? 

Mr. Hilland: I object. It is immaterial and irrelevant, 
Your Honor. 

The Court: Well, for whatever it is worth, I will listen. 

The Witness: Total rental? 


By Mr. Bergan: 


Q. Yes, sir. A. I don’t have the exact figures in front 
of me, but it’s about $850 a month. 
Mr. Hilland: I object to any guessing, Your Honor. 


By Mr. Bergan: 


Q. Do you have the figures available in the courtroom? 
A. Yes, they are available in the courtroom. 
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The Court: Well, hand them to him. 
If you do not know where they are, let him find 
them. 


By Mr. Bergan: 


Q. I hand you a yellow sheet that I extracted from your 
papers, Mr. Antonelli, and ask you if that will help you 
fix it? A. Yes. The basic rental is $767. It is $767.66 if 
you want to get down to the penny. 

The Court: Per month? 


By Mr. Bergan: 


Q. Is that per month? A. Yes. 

Q. What is the approximate square footage? A. 20,685 
square feet. 

Q. Have you computed the rental per square foot of 
that lot? A. Yes. 

Q. What is it? 

Mr. Hilland: Same objection, Your Honor. 

The Court: It will be admitted. 


By Mr. Bergan: 


723 Q. What is that figure? A. The figure comes out 
to .04126. 
Q. Per square foot? A. Per square foot. 
Mr. Bergan: No further questions. 
Mr. Hilland: No questions, Your Honor. 
The Court: You may step down. 


(Witness left the stand and resumed his seat at counsel 
table.) 


The Court: Is that your case, Mr. Bergan. 
Mr. Bergan: That is our case, Your Honor. 
The Court: You rest? 

Mr. Bergan: We do. 

The Court: Mr. Hilland? 

Mr. Hilland: Defendant rests. 
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After hearing the testimony, examining the exhibits, and 
hearing the arguments of counsel thereon, the Court makes 
the following findings of fact: 


General Findings 


1. Plaintiffs Antonelli and Gould, for some years prior to 
May of 1960, had been acquiring land in Squares 32, 33 
and +4 in the District of Columbia. (Tr. 661) This is the 
area generally bounded on the northeast by Virginia 
‘Avenue, on the east by 23rd Street, on the south by E 
Street. and on the west by 25th Street, all in Northwest 
Washington. This area is generally now known as the 
Columbia Plaza Urban Renewal Area. 


2. By October 3, 1961, the plaintiffs were either the fee 
or contract owners of approximately 200,000 square feet of 
land contained in that area. (Defendants’ Ex. 43, 44, 47) 


3. On May 17, 1960, the plaintiffs contracted with de- 
fendant, Columbia Plaza Corporation, the contract being 
a contract to make a later contract of sale of the land 
in question to the Columbia Plaza Corporation. (Plaintiffs’ 

Ex. 21) 


5 4. On March 2, 1961, plaintiffs entered into a 
contract of sale with the Columbia Plaza Corpora- 
tion. (Defendant’s Ex. 64) 


5. On October 3, 1961, plaintiffs and the Columbia Plaza 
Corporation entered into an amended agreement and on 
the same day the plaintiffs agreed to sell to the District of 
Columbia Redevelopment Land Agency the approximately 
200,000 square feet of land in the Columbia Plaza Urban 
Renewal Area for a total sales price of approximately 
$3,800,000. (Defendant’s Ex. 1, 44, 47) 


6. By March 2, 1962, the plaintiffs had conveyed to the 
District of Columbia Redevelopment Land Agency the land 
in question and had received payment therefor. (Defend- 
ant’s Ex. 57) 
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7. On November 29, 1961, the Columbia Plaza Corpora- 
tion was formally designated by the District of Columbia 
Redevelopment Land Agency as the developer of the 
land in question. (Defendant’s Ex. 3) 


8. On January 27, 1964, Columbia Plaza entered into a 
99-year lease with the District of Columbia Redevelopment 
Land Agency for the property in question to become effec- 
tive March 1, 1964, at an annual rental of $328,875.78. 
The lease contained an option to purchase the same prop- 

erty in fee for $5,481,263.03. (Defendant’s Ex. 4) 


6 9. In January, 1966, the Columbia Plaza Corpora- 

tion exercised its option under the lease and pur- 
chased title to the land in fee simple. Construction began 
on January 28, 1965. The construction of the project, 
while in progress, has not been completed. 


10. Such additional findings as the Court makes are 
contained in succeeding findings of fact with respect to 


the particular counterclaims which are hereafter con- 
sidered. 


Counterclaim I 


11. In Counterclaim I, the Corporation asserted that 
on October 3, 1961, plaintiffs Gould and Antonelli, then 
stockholders of Columbia Plaza Corporation, entered into 
two written agreements—one with the other stockholders 
of the Corporation, and one with the Corporation—whereby 
the plaintiffs agreed to cooperate in every respect to the 
end that the Corporation should be designated re-developer 
of the Columbia Plaza Urban Renewal Project. (Pretrial 
Order, p. 13.) 


12. On October 3, 1961, plaintiffs entered into an amended 
agreement with the Corporation (Defendant’s Ex. 1) and a 
stockholders’ agreement with the other stockholders of the 
Corporation (Defendant’s Exhibit 2). 


13. The Stockholders’ Agreement in paragraph § pro- 
vides, ‘All the parties signatory hereto further agree to 
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use their best efforts to cause Columbia Plaza Cor- 
7 poration to be and to continue to be operating in 
good faith as re-developer of the Columbia Plaza 
Urban Renewal Project." The Columbia Plaza Corpora- 
tion was not a party to this contract. 


14. In the amended agreement of October 3, 1961, the 
following appears, ** WHEREAS, FURTHER, the parties 
agree to cooperate in every respect to the end that the 
developer shall be designated as the re-developer of the 
Columbia Plaza Urban Redevelopment Project, which in- 
cludes the property included in said contract, . . - NOW, 
THEREFORE, ... the parties ... hereby agree.’’ The 
parties to the amended agreement are the plaintiffs, the 
Columbia Plaza Corporation, and the Shannon & Luchs 
Company. ‘‘to the extent of its interests.”” No further 
specific reference to this ‘‘duty of cooperation’’ appears 
in the operative part of the contract. 


15. On November 29, 1961, Columbia Plaza Corporation 


was formally designated as the re-developer of the Co- 
lumbia Plaza Urban Redevelopment Project. (Defendant’s 
Ex. 3) 


16. In the Spring of 1963, Subcommittee No. 4 of the 
District of Columbia Committee of the House of Repre- 
sentatives began an investigation of the Columbia Plaza 
Urban Redevelopment Project. (Tr. 669) The plaintiffs 
did not instigate this investigation. (Tr. 427) 


17. The first information which the plaintiffs had with 
respect to this investigation was in the early summer 
8 of 1963 when plaintiff Gould was approached by 
Thomas Owen, an investigator for the Committee. 
Plaintiff Gould refused to talk to Investigator Owen and 
referred him either to the late Frank Luchs, or to James 
Salkeld, at that time directors and the principal officers 
of the Columbia Plaza Corporation. (Tr. 669-670) 


18. Plaintiffs Gould and Antonelli both testified before 
Subcommittee No. 4 and furnished documents to the Com- 
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mittee. Such testimony was under oath and pursuant to 
subpoena and such documents as were furnished were 
furnished pursuant to subpoena. No information was fur- 
nished by the plaintiffs to the Committee other than in 
response to proper subpoena. (Tr. 670-672) Plaintiffs main- 
tained an interest in the Committee and kept current with 
its hearings and conclusions. (Tr. 671) 


19. On December 18, 1963, the hearings closed and 
Congressman John Dowdy issued a statement which came 
to the attention of the plaintiffs. (Plaintiffs? Ex. 7) On 
January 18, 1964, a formal report was issued by the Com- 
mittee, H.Rep. 1496, which recited, inter alia, that ‘‘the 
Columbia Plaza Project is devoid of legitimacy under 
existing law.’’? This report came to the attention of the 
plaintiffs. (Plaintiffs’ Ex. 6; Tr. 427-428, 434) 


20. During the course of the Committee hearings, 
the plaintiffs, for the first time, received certain 
information from the Committee: 


(a) that the Columbia Plaza Project was not in 
accord with existing law; 


(b) that the Corporation was financially unstable 
and undercapitalized ; 


(ec) that John McShain had not agreed to advance 
the necessary construction funds, despite the represen- 
tations of Messrs. Luchs and Salkeld to the plaintiffs 
that he would do so and similar representations by 
Mr. Salkeld to the Housing and Home Finance Agency; 


(d) that the entire project seemed economically 
unsound; 


(ce) that the Corporation was, and had been, in 
default with the Redevelopment Land Agency and that 
the plaintiffs as stockholders and directors, had not 
been so advised. (Tr. 678-680; Plaintiffs’ Ex. 6 & 7) 
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21. On October 2, 1963, the plaintiffs, with the concur- 
rence of all other stockholders in the Columbia Plaza 
Corporation, attempted a business and financial solution 
to the problems besetting the Corporation. With the con- 

currence of all stockholders, they enlisted the sup- 
10 port of the Blake Construction Company and pre- 

sented a proposal to the Redevelopment Land 
Agency which would have had the effect, if acceptable to 
the Agency, of curing the default of the Columbia Plaza 
Corporation and pledging the personal credit of the Blake 
Construction Company and of the plaintiffs for the timely 
completion of the project. (Plaintiffs’ Ex. 5) The proposal 
was accompanied by a Blake Construction Company check 
in excess of $80,000.00. (Tr. 424) The proposal was rejected 
by the Redevelopment Land Agency on November 27, 
1963. (Plaintiffs’ Ex. 24). Had the proposal been accepted, 
the Corporation’s default would have been cured, its de- 
posit secured and its liability under its bond erased. (Tr. 
424-425) 


22. On January 28, 1964, H.R. 9774 was introduced. 
H.R. 9774 would have had the effect, inter alia, of termi- 
nating the Columbia Plaza Urban Redevelopment Project 
and offering the land in question for re-purchase by the 
original owners thereof upon the tender by such original 
owners of the money which the Agency paid for the land 
plus 6% interest. (Defendant’s Ex. 11) The plaintiffs 
were not the only original owners to whom the land would 
be offered if the bill were successful. (Plaintiffs? Ex. 9) 
There is no evidence that the plaintiffs caused the intro- 
duction of H.R. 9774. 


23. Following the rejection by the Redevelopment Land 
Agency of the so-called Blake proposal, plaintiffs, 

11 ~~ who had previously retained the services of Phinney, 
Hallman & Pulley, a Dallas, Texas, law firm, on 

other matters, engaged them as with respect to Columbia 
Plaza Corporation. (Tr. 430-432) The lawyers recom- 
mended a legislative solution and both Mr. Phinney and a 
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Robert A. Hall filed the required lobbying reports with 
the Clerk of the House of Representatives, indicating their 
interest in H.R. 9774. (Defendant’s Ex. 12) The record 
is silent as to what either, or both, of those gentlemen 
did with respect to H.R. 9774. H.R. 9774 was never enacted 
into law and died when the 88th Congress adjourned in 
early September of 1964. 


24. In March of 1964, the plaintiffs filed this action. 


25. On September 15, 1964, the plaintiffs filed Civil 
Action No. 2275-64, which named as defendants the Re- 
development Land Agency, the individual Commissioners 
of the District of Columbia, the Columbia Plaza Corpora- 
tion, and J. J. Ilgenfritz, Director of the Department of 
Licenses & Inspections of the District of Columbia. The 
suit sought, inter alia, a declaration that the Columbia 
Plaza Urban Redevelopment Project was invalid under 
existing law. No preliminary relief was sought, and on 
July 1, 1965, Judge Burnita Shelton Matthews of this Court 
awarded summary judgment for all defendants. No appeal 

was taken. 


12 26. On March 19, 1964, an application was made to 

the Federal Housing Administration for project 
mortgage insurance. This application was first amended 
on January 5, 1965, and amended a second time on Octo- 
ber 1, 1965. (Tr. 216) A commitment was issued by the 
FHA on February 19, 1965, based upon the original and 
first amended applications and a second commitment was 
issued on November 3, 1965, based upon the second 
amended application. (Tr. 216) The first disbursement of 
funds by FHA was on February 2, 1966. (Tr. 219) Nine to 
twelve months delay may regularly be anticipated between 
the time of an application for project mortgage insurance 
to the Federal Housing Administration and the time of 
the issuances of such commitment. (Tr. 229) 


27. Although the architectural firm of Keyes, Leth- 
bridge & Condon had been engaged by the Corporation 
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as early as 1960, (Plaintiffs’ Ex. 19) and application for 
a building permit was filed by the Columbia Plaza Cor- 
poration with the District of Columbia Government on 
August 25, 1964. (Defendant's Ex. 60) Such building per- 
mit was issued on January 26, 1965. (Defendant’s Ex. 61) 
With the application for a building permit, it is required 
that the architect’s drawings for the project be submitted. 
Before a permit is issued, there must be approval by 

elevator, building, plumbing, heating, lighting, elec- 
13 trical inspectors and approval by the Fine Arts 

Commission, Board of Zoning Adjustment and other 
representatives of the District of Columbia Government. 
This process normally takes several months. (Tr. 246, 248, 
249, 250-251) 

28. On September 16, 1964, the superintendent of the 
Inspection Division of the District of Columbia Division 
of Licenses & Inspections, one W. M. Dripps, advised the 
Chief of the Engineering Branch, one P. O. Smeltzer, that 


permits were not to be issued without prior approval, in 
view of the pendency of Civil Action 2275-64. (Defendant’s 
Ex. 22). There were no instructions issued that the ap- 
plication was not to be processed. 


29. In mid November 1964, Arthur Keyes and an associ- 
ate, Roscoe Reeves, Jr., met with J. J. Ilgenfritz, following 
which meeting Architect Reeves spent virtually the entire 
month of January and a portion of the month of December 
at the District Building assisting in this review, during 
which time he made several significant revisions to the 
plans to meet objections by representatives of the District 
of Columbia Government. (Tr. 244, 251) 


30. The building permit was issued on January 27, 1965, 
notwithstanding the then pendency of Civil Action No. 
2975-64. (Defendant’s Ex. 61) 


31. Under the requirement of the District of Co- 
14 lumbia Redevelopment Land Agency, construction 
on the project was required to begin on or before 
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January 28, 1965. The Corporation met this requirement. 
(Defendant’s Ex. 62; Tr. 204) 


32. The Federal Housing Administration will not issue 
project mortgage insurance without title insurance on the 
property. (Tr. 216) Lawyers Title Insurance Company of 
Richmond, Virginia, issued an initial title binder on Febru- 
ary 4, 1964, but in February of 1965, when it issued a 
proposed policy, its proposal was with exceptions relating 
to Civil Actions 575-64 and 2275-64. (Tr. 240) Such ex- 
ceptions were not acceptable to FHA. (Tr. 218) 


33. Columbia Real Estate and Title Company declined 
to issue title insurance during the summer of 1965, pri- 
marily because of the uncertainty of the status of the 
$685,000 contract obligation under the amended agreement 
of October 3, 1961. (Tr. 298, 302-5) 


34. On September 16, 1963, the District of Columbia 
Redevelopment Land Agency advised Columbia Plaza Cor- 


poration that it was in default under its contract with the 
District of Columbia Redevelopment Land Agency. (De- 
fendant’s Ex. 67, 68) At that time the Columbia Plaza 
Corporation did not have adequate funds in its bank ac- 
count to cure such default. (Plaintiffs’ Ex. 12) 


35. The total capitalization of Columbia Plaza 

15 Corporation was $1,000, and other than monies re- 
ceived as its 50% of net operating income from the 
plaintiffs’ operation of the parking facilities during the 
pre-construction phase and the funds advanced by Mr. 
John McShain for which corporate demand notes were 
issued (in an amount now exceeding $6,000,000), the Cor- 
poration had no income and no funds, (Plaintiffs’ Ex. , 12) 


36. The Corporation was advised again on November 2, 
1964, that it was in default in its obligations to the Re- 
development Land Agency and that it had 90 days to cure 
such default. (Defendant’s Ex. 62) At that time, the Cor- 
poration had insufficient assets in its bank account to cure 
such default. (Plaintiffs’ Ex. 12) 
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37. Plaintiff Antonelli, although a director of the Colum- 
bia Plaza Corporation, was not advised by the Corporation 
or any of its officers of the default in 1963. (Defendant’s 
Ex. 9) This was the primary reason for his resignation as 
a Director. (Tr. 616) 


damages in the amount of $1,388: 

tiffs’ actions. Such damages allegedly accrued during the 
period from February of 1963 through March of 1964. 
(Pretrial Order, p. 15) 


39. The Court finds that, without ruling on whether 

16 there was any breach of contract by the plaintiffs, 

that the first attempted in the fall of 1963 a business- 

like financial solution to the problems besetting the Cor- 

poration. (Plaintiffs’ Ex. 5) When that failed, the plaintiffs 

sought other remedies, first, on advice of counsel, legis- 

lative and then judicial, in an effort to protect their legiti- 

mate interests. The Court finds no evidence that any such 
efforts were done covertly or in bad faith. 


39.4. Title insurance was issued in September 1965 by 
District Realty Title Insurance Co., notwithstanding the 
then pendency of this action. (Tr. 231) 


39-B. At a meeting of all stockholders of the Corporation 
on October 2, 1963, the default position and precarious 
financial status of the Corporation was discussed. Mr. 
McShain expressed his unwillingness to advance any fur- 
ther funds. Private discussions at the meeting led to an 
agreement among all shareholders that the plaintiffs could 
seek a business solution to the default. This agreement, in 
turn, led to the so-called Blake proposal (see Finding No. 
21), which was submitted to the Redevelopment Land 
Agency with the concurrence of all stockholders. (Plain- 
tiffs’ Ex. 5, minutes of 10-2-63) 

39-C. Subcommittee No. 4 of the District of Columbia 

Committee of the House of Representatives made 
awe certain findings with respect to the basic legality 
of the Columbia Plaza Urban Renewal Project which 
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were neither known nor pleaded in Silverman v. Redevelop- 
ment Land Agency, No. 3-62. (Plaintiffs’ Ex. 6, 7) 


39-D. Counsel for plaintiffs wrote on June 16, 1965, to 
the Federal Housing Administration, the Housing and 
Home Finance Agency and the Redevelopment Land 
Agency with respect to what appeared to be discrepancies 
in representations made to such agencies in applications 
for project mortgage insurance. (Defendant’s Ex. 19) The 
Agency commitment for such mortgage insurance had al- 
ready been given on February 19, 1965, and a second com- 
mitment was given on November 3, 1965. The first dis- 
bursement of funds was on February 2, 1966. (Finding 
No. 26) 


40. The Court finds that subsequent to October 2, 1963, 
the plaintiffs did not commit any willful tort, nor did they 
act maliciously, recklessly, wantonly or outrageously to- 
ward the defendant corporation. Plaintiffs’ actions were 
justified in the light of the matters brought out at the 


special meeting of the directors and shareholders of the 
defendant corporation held October 2, 1963. (Plaintiffs’ 
Ex. 5) 


Counterclaim II 


41. On March 13, 1962, Columbia Plaza Corporation 
leased from the District of Columbia Redevelopment 
18 Land Agency (R.L.A.) 135,641.86 square feet of land 
in Squares 32, 33, and 34 in the District of Columbia 

at a monthly rental of $3,689.46, beginning May 1, 1962. 


42. On March 23, 1962, plaintiffs, Kingdon Gould, Jr. 
and D. F. Antonelli, Jr., partners trading as A & G Part- 
nership, prepared in letter form and presented to Columbia 
Plaza Corporation a contract of that date reading as 
follows: 


‘“We have previously discussed an operating ar- 
rangement for the properties in Squares 32, 33 and 
44 which were recently acquired by the Redevelopment 
Land Agency from myself and Mr. and Mrs. Gould. 
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We have reviewed the letter, dated March 13, 1962, 
which contained an agreement to lease 135,641.86 
square feet at a monthly rental of $3,689.46 beginning 
May 1, 1962. 


““We hereby agree to operate these properties for 
you under the following terms and conditions: 


“1. We will pay the monthly rental of $3,689.46 and 
all the direct expenses necessary to carry on a parking 
operation on all of the properties listed. 


“2. Any balance resulting from the monthly opera- 
tions will be retained by us, and you will be credited 
with fifty per cent (50%) of the net proceeds. 


«3. You will receive a monthly operating statement 
no later than fifteen (15) days after each monthly 
19 termination date.’’ (Defendant’s Ex. 24) 


Columbia Plaza Corporation accepted the proposal 
and Messrs. Antonelli and Gould thereupon proceeded to 
conduct a parking lot operation on the properties. 


43. On June 19, 1963, Messrs. Antonelli and Gould, as 
partners trading as A & G Partnership, drafted and pre- 
sented to Columbia Plaza Corporation, which accepted it 
on that date, an amendment to the prior agreement reading 
as follows: 


«‘ 4s an amendment to our present operating agree- 
ment for the properties in Squares 32, 33 and 44, we 
would like to include an additional 62,202.06 square 
feet which is available from the Redevelopment Land 
Agency at the same rental per square foot as our 
original agreement. 


‘¢As a result of this amendment, we agree to operate 
these properties for you under the following terms and 
conditions : 


“4, We will pay the monthly rental of $5,381.35 
and all the direct expenses necessary to carry on 
a parking operation on all of the properties listed. 
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“2, Any balance resulting from the monthly 
operations will be divided equally, and you will be 
sent a check monthly for fifty per cent (50%) of 
the net proceeds. 


«3. You will receive a monthly operating state- 
20 ment no later than fifteen (15) days after each 
monthly termination date.’’ (Defendant’s Ex. 25) 


44. By December 1963 the area had been further in- 
creased and the rate per square foot had been increased 
so that the rent had become $7,012 per month and the 
area leased had been increased to 200,352 square feet. 
(Defendant’s Ex. 26) 


45. On January 31, 1964, Columbia Plaza Corporation 
and R.L.A. entered into a long term lease, beginning 
March 1, 1964, and covering 368,581 square feet which 
constituted all the land in the Columbia Plaza Urban Re- 
newal project area at a rental of $27,406.31 per month. 
(Defendant’s Ex. 4) 


46. Messrs. Antonelli and Gould conducted parking lot 
operations on the property from April 1, 1962 through 
January 27, 1965, during which period the gross revenues 
were $464,739.10. In their ‘‘operating expenses’’ Messrs. 
Antonelli and Gould included a so-called ‘‘management 
fee’’ of ten per cent, which over the period involved totaled 
$46,473.91. 

The ‘‘management”’ of the parking lot operation was 
performed through the medium of Parking Management, 
Inc., a corporation owned and operated by Messrs. Anto- 
nelli and Gould. 


47. Messrs. Antonelli and Gould provided Columbia 
Plaza Corporation no monthly operating statements until 
October 17, 1962, and thereafter by agreement submitted 

quarterly statements only. 


21 48. The plaintiffs held an interest-bearing promis- 
sory note of Columbia Plaza Corporation in the 
amount of $29,600 at the time they commenced the parking 


lot operations and the plaintiffs simply credited Columbia 
Plaza Corporation’s share of the parking lot profits against 
the interest and principal due them until mid July 1963, 
when the promissory note had been fully paid. 


49. The operating statements were not regarded either 
by Columbia Plaza Corporation or by the plaintiffs as 
final adjustments, as the plaintiffs made several adjust- 
ments of the figures from time to time. 


50. From the foregoing findings of fact, the Court con- 
cludes that the plaintiffs, Kingdon Gould, Jr. and D. F. 
Antonelli, Jr., agreed that they and not Parking Manage- 
ment. Inc. would ‘‘operate’’ the properties for Columbia 
Plaza Corporation under the specified terms and condi- 
tions, none of which provided for a management fee to 
Parking Management, Inc. or any other third party. 

The ‘‘management fee’’ is not a ‘‘direct’’ expense be- 
cause, being a percentage fee, it is dependent entirely on 
the amount of the gross revenues. There is no provision 
in the contract for a ‘‘management fee’’ and there is no 
provision in the contract for ten per cent as the measure. 

The contract is neither unclear nor ambiguous. The 
22 misconstruction or misapplication of the contract by 

one or both parties would not alter their contract 
rights nor would a miscomputation of the ‘‘net proceeds”’ 
preclude the making of a correct recomputation. 


51. Defendant, Columbia Plaza Corporation, is entitled 
to a judgment against the plaintiffs, Kingdon Gould, Jr. 
and D. F. Antonelli, Jr., on Counterclaim II in the amount 
of $13,816.73, with interest as follows: 


From June 20, 1962 on $ 824.24 
From September 30, 1962 on 1,375.23 
From December 31, 1962 on 2,275.21 
From March 31, 1963 on 1,902.55 
From June 20, 1963 on 1,906.24 
From September 30, 1963 on 1,865.07 
From December 31, 1963 on 2,177.69 
From February 28, 1964 on 1,490.50 
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Counterclaim III 


Counterclaim III was dismissed by counsel for the Cor- 
poration in open court. 


Counterclaim IV 


52. The facts in relation to leases from District of Co- 
lumbia Redevelopment Land Agency to Columbia Plaza 
Corporation of land in the Columbia Plaza Urban 

23 Renewal project area are as stated in the foregoing 
findings of act in connection with Counterclaim IL 


53. On February 7, 1964, after Columbia Plaza Cor- 
poration and District of Columbia Redevelopment Land 
Agency had entered into the lease agreement of January 
31, 1964, Columbia Plaza wrote a letter to Messrs. Antonelli 
and Gould, informing them of the lease, the increase in 
rental to $27,406.31 and requesting that they vacate the 
properties on which the parking lot operations were being 
conducted, which had then been consolidated into one 
square number and one lot number, i.e., Lot $4 in Square 
33. (Defendant’s Ex. 28) 


54. On February 28, 1964, Messrs. Antonelli and Gould 
rejected Columbia Plaza Corporation’s request to vacate 
the property and asserted their right to continue parking 
operations thereon. (Defendant’s Ex. 29) 


55. Prior to March 1, 1964, plaintiffs had occupied and 
used in their parking operation 200,352 square feet of 
land in Lot 84, Square 33. After March 1, 1964, when the 
total property rented by R.L.A. to defendant had increased 
to 368,581 square feet and the rental to $27,406.31, the 
plaintiffs continued to use only 200,352 square feet in their 
parking operation. 


56. Messrs. Antonelli and Gould continued their conduct 
of parking lot operations until January 27, 1965, on 
24 200,352 square feet. 
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57. Prior to March 1, 1964, Messrs. Antonelli and 
Gould had always paid rent directly to District of Columbia 
Redevelopment Land Agency. Their agreement with Co- 
lumbia Plaza Corporation provided, ‘‘We will pay the 
monthly rental .. .”” Commencing March 1, 1964 and con- 
tinuing through November 1964, Messrs. Antonelli and 
Gould did not pay the rent directly to District of Columbia 
Redevelopment Land Agency but sent a check in the sum 
of $7,012 to Columbia Plaza Corporation, which accepted 
the checks and made repeated demands on Messrs. Anto- 
nelli and Gould for payment of the difference of $20,391.31 
per month between the $27,406.31 per month that Columbia 
Plaza Corporation was required to pay to District of Co- 
lumbia Redevelopment Land Agency and the sum of $7,012 
per month that Messrs. Antonelli and Gould were paying to 
Columbia Plaza Corporation. Messrs. Antonelli and Gould 
rejected the demands. (Defendant’s Exs. 30 through 39) 


58. Messrs. Antonelli and Gould sent a check to Columbia 


Plaza Corporation in the amount of $7,012 for December 
1964 rent, but Columbia Plaza Corporation declined to cash 
it because it was marked in substance as payment in full 
for all rent on Lot 84, Square 33. 
Messrs. Antonelli and Gould have not paid anything to 
Columbia Plaza Corporation for the period January 
25 1 to January 27, 1965. 


59. The Court finds that from March 1, 1964 to 
January 27, 1965, the plaintiffs became obligated to pay 
to the defendant as rental for that part of Lot 84 in Square 
33 used by plaintiffs as a parking lot 200,352 x $27,406.31 

368,581 
per month, or $14,950.14. 
60. The Court finds that the adjusted Statement of Oper- 
ations for the operation of the parking lots in Lot 84 in 
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Square 33 for the period March 1, 1964 to January 27, 
1965 would be as follows: 

Parking Adjusted 

Revenues Oper. Exp. Net 


Mar. 1, 1964 to 
Mar. 31, 1964 $13,902.50 $17,221.07 ($3,318.57) 


Apr. 1, 1964 to 
June 30, 1964 59,038.55 51,474.36 7,564.19 


July 1, 1964 to 
Sept. 30, 1964 ; 51,395.29 3,007.96 


Oct. 1, 1964 to 
Dec. 31, 1964 ; 51,887.19 (4,496.54) 


Jan. 1, 1965 to 
Jan. 27, 1965 - 15,469.74 


61. The Court finds the following figures: 


26 Rent March 1, 1964 to December 31, 1964 
at $14,950.14 per month $149,501.40 


Rent Jan. 1, 1964 to Jan. 27, 1964 13,455.12 


TOTAL RENT DUE Jan. 1, 1964 to 

Jan. 27, 1965 $162,956.52 
RENT PAID Mar. 1, 1964 to Jan. 27, 1965* ... 70,115.56 
BALANCE RENT DUE March 1, 1964 to 

Jan. 27, 1965 


*This includes a check for $7,012.00 for rent 
for December, 1964, held but not cashed 
by defendant. 
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14 Net operating profit from 3/1/64 to 1/27/65 
due defendant a euAk : 246.02 


14 Net operating profit paid by plaintiffs to 
defendant during same period ... 32,803.78 


Overpayment by plaintiffs to defendant on net 
operating profit for period 3/1/64 to 1/27/65 $3 


Rent due 3/1/64 to 1/27/65 


Less overpayment 2 net profit 3/1/64 to 
12/31/64 


BALANCE . Te ee $ 60,283.20 


From the foregoing, the Court concludes that the de- 
fendant, Columbia Plaza Corporation, is entitled to judg- 
ment against the plaintiffs, Kingdon Gould, Jr. and D. F. 
Antonelli, Jr., in the sum of $60,283.20, with interest from 
January 27, 1965. 


Counterclaim V 


62. In Counterclaim V, the defendant asserts that its 
promise, in paragraph 2 of the Amended Agreement of 
October 3, 1961 (Defendant’s Exhibit 1), to pay plaintiffs 
$685,000 out of 50% of net earnings, was without consider- 

ation to the extent of approximately $352,387.38. 
27 The basis of the allegation is that the sum of 

$352,987.38 is an additional sum in the October 3, 
1961 Amended Agreement (Defendant’s Exhibit 1), over 
and above the sales price in the March 2, 1961 contract 
(Defendant’s Exhibit 64) and is unsupported by additional 
consideration. 


63. There is no evidence that the October 3, 1961 
Amended Agreement was not fully negotiated and accepted 
by the corporation. No evidence of coercion, economic or 
otherwise, was offered. 
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64. The Amended Agreement of October 3, 1961 (Defend- 
ant’s Exhibit 1) differs from the agreement of March 2, 
1961 (Defendant’s Exhibit 64) in a number of significant 
respects, any one of which could furnish consideration for 
the $685,000.00: 


(a) The March 2, 1961 agreement was to sell to 
Columbia Plaza Corporation; the October 3, 1961 
agreement was a wholly new agreement involving dif- 
ferent parties—sale was to the Redevelopment Land 
Agency. Columbia Plaza Corporation, therefore, was 
not required to advance any funds at settlement and 
did not have such funds. 


(b) The March 3, 1961 agreement provided that 
settlement was to be on or before May 17, 1963, at the 
option of plaintiffs (paragraph 14) ; settlement under 

the October 3, 1961 contract was to be on or before 

April 30, 1962, but at the option of Redevelopment 

Land Agency, not the plaintiffs (paragraph 1). Plain- 


tiffs gave up their right to require immediate settle- 
ment, settlement which the corporation was in no 
financial position to accomplish. 


(ec) Under the March 3, 1961 agreement, the plain- 
tiffs had the right to postpone settlement and go 
through condemnation, in which event any amount 
realized in excess of $21 per square foot would be 
payable to them (paragraphs 3 and 7). Land in an 
adjacent square, owned by plaintiffs, had been con- 
demned for $25 per square foot. In the October 3, 1961 
agreement plaintiffs gave up any right to condemnation 
proceeds in excess of the price stated in the contract. 


(d) The agreement of March 3, 1961 required Co- 
lumbia Plaza to pay to plaintiffs on October 1, 1961, 
and on the first day of each month thereafter until 
settlement, the sum of $20,000. In the amended agree- 
ment of October 3, 1961, plaintiffs waived such pay- 
ments for October, November and December of 1961, 


sit 


if a condition was met. The condition was met. 
Whether or not the condition was met, the amount of 
the monthly payments was reduced from $20,000 to 
$14,800. 


(e) The purchase price of the March 2, 1961 agree- 

ment was either (i) $21 per square foot, plus $35,000, 

plus 25 shares of stock or (ii) in the event that 

plaintiffs elected to go through a condemnation pro- 
ceeding with respect to the value of the land sold, the 
price was whatever amount was determined in such 
proceeding, the entirety of such amount being payable 
to plaintiffs. In the amended agreement of October 3, 
1961, the purchase price was $19.32 per square foot to 
be paid by Redevelopment Land Agency, plus $685,000 
to be paid by defendant. 


Counterclaim VI 


Counterclaim VI was dismissed by counsel for the Cor- 


poration in open court. 


Counterclaim VII 


65. On May 17, 1960, defendant paid to plaintiffs a 
deposit of $100,000, of which $50,000 was in cash and 
$50,000 was in the form of a promissory note of defendant 
payable on or before May 17, 1961. (Plaintiffs’ Ex. 21) 


66. Paragraph 1(a) of the agreement of May 17, 1960 
(Plaintiffs’ Exhibit 21), specifically provides that both the 
cash deposit of $50,000 and the Note deposit in the amount 
of $50,000 were to be applied at settlement against the 
total sales price. 


67. The agreement of December 7, 1960 (Defendant’s 
Exhibit 59) between plaintiffs and defendant modi- 

20 fied the agreement of May 17, 1960 (Plaintiffs’ Ex- 
hibit 21), inter alia, by a provision that plaintiffs 
agreed to endorse a $50,000 note, without recourse, to 
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Columbia Plaza Corporation, and, in exchange therefor, 
Columbia Plaza Corporation agrees to issue to plaintiffs 
200 shares of common stock and that such stock was to 
constitute part of the deposit under the May 17, 1960 
agreement, which would be applicable to the $50,000 promis- 
sory note. 

68. On March 2, 1961, plaintiffs executed a written as- 


signment of the promissory note to Columbia Plaza Cor- 
poration (Defendant’s Exhibit 54). 


69. On or about March 21, 1961, Columbia Plaza Cor- 
poration issued the following stock certificates to plaintiff: 


Certificate No. Shareholder No. Shares 


14 D. F. Antonelli, Jr. 
15 Kingdon Gould, Jr. 
16 Mary T. Gould 


On March 2, 1961, plaintiffs and Columbia Plaza Cor- 
poration executed the agreement (Defendant's Exhibit 64), 
which replaced the agreement of May 17, 1960 (Plaintiffs’ 
Exhibit 21). The March 2, 1961 agreement provided, inter 

alia, that at settlement the total sales price was to 
31 be reduced $100,000 and plaintiffs were thereupon 

to have full right to all deposits made by Columbia 
Plaza Corporation. 


70. The March 2, 1961 agreement also provided that 
Columbia Plaza Corporation was to give to plaintiffs an 
additional deposit in the form of a note in the amount of 
$35,000. This note was never, in fact, delivered to plain- 
tiffs. (Tr. 293) 


71. On October 3, 1961, plaintiffs and Columbia Plaza 
Corporation entered into a stockholders agreement (De- 
fendant’s Exhibit 2), and also on the same date entered 
into the Amended Agreement of October 3, 1961. (Defend- 
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ant’s Ex. 1) Paragraph 1 of the amended agreement con- 
tains the following provision: 


‘At settlement, the Owners shall receive the entire 
proceeds thereof (whether or not Developer joins in 
the deed of conveyance) except that the Owners shall 
reimburse the Developer in the amount of $50,000.00 
paid by it as a deposit, and shall likewise reimburse 
John McShain in the amount of $40,000.00 advanced 
by him (or by a corporation under his control) on 
account of architects’ fees and test borings in con- 
nection with said property; and the Owners shall 
simultaneously cancel the note of $35,000.00 which 
the Developer was to give to the Owners, or if said 
note has not actually been delivered to Owners, the 

obligation of Developer to deliver said note shall be 

deemed canceled. The parties further agree to re- 
lease each other of all obligations under the Agree- 
ment of March 2, 1961, except to the extent that such 


obligations are modified as set forth herein, and except 
that pending the receipt of an offer to purchase said 
property as herein provided, the Owners are entitled 
to retain the said $50,000.00 deposit and are not re- 
quired to reimburse the said John McShain (or his 
corporation) until settlement under the contract re- 
ferred to above.”’ 


Thus the contractual arrangement between the parties 
was modified substantially and the $50,000 note (or stock in 
lieu thereof) was purposely omitted at settlement. 


72, The stockholders agreement of October 3, 1961 (De- 
fendant’s Exhibit 2), executed by all shareholders of Co- 
lumbia Plaza Corporation, states: 


“As of the date of this agreement, the parties agree 
that D. F. Antonelli, Jr. and Kingdon Gould, Jr., and 
Mary T. Gould, together own two hundred and sixty 
(260) shares of common stock of Columbia Plaza, all 
of which shares are fully paid and non-assessable.’’ 
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73. By letters dated October 13, 1961 from Donald Hurst, 
Vice President of Shannon & Luchs Company, to Kingdon 
Gould, Jr. and Mary T. Gould and D. F. Antonelli, Jr., 

Hurst advised the addressees that Shannon & Luchs 

33 had advanced the capital of $1,000.00 for the 1,000 

shares of Columbia Plaza stock, and requested that 

the following payments in respect of the following 

numbers of shares of stock be made by the following per- 
sons (Plaintiffs? Ex. 27): 


Shareholder Amount Paid No. Shares 


D. F. Antonelli, Jr. $130 130 (Plfs.’ Ex. 18) 
Kingdon Gould, Jr. 65 65 (Plfs.’ Ex. 25) 
Mary T. Gould 65 65 (Plfs.’ Ex. 26) 


On or about November 7, 1961, Kingdon Gould, Jr. and 
Mary T. Gould each sent to Shannon & Luchs a check in 
the amount of $65 in payment of the advance by Shannon 
& Luchs on the aforesaid shares. (Plaintiffs’ Ex. 27) D. F. 
Antonelli, Jr. sent to Shannon & Luchs a check in the 
amount of $130 in payment of such shares. (Plaintiffs’ 
Exhibits 18, 25, 26 and 27.) 


74. The records of Columbia Plaza Corporation reflect 
that the total capitalization of Columbia Plaza Corporation 
is 1,000 shares of common stock and that the capital paid 
into the Corporation in respect of such 1,000 shares of 
stock is $1,000, that is, $1.00 per share. (Plaintiffs’ Ex. $) 


75. Kingdon Gould, Jr. testified that the agreement by 
plaintiffs to reimburse John McShain for $40,000 expended 
for architects’ fees, which agreement is memorialized 
34 by a letter dated August 17, 1960 (Plaintiffs’ Ex- 
hibit 19), was in consideration for the issuance by 
Columbia Plaza Corporation to plaintiffs of 200 shares of 
common stock of Columbia Plaza Corporation. Plaintiffs 
did, in fact, reimburse John McShain for such architects’ 
fees in the amount of $40,000 at the settlement of March 1, 
1962, between plaintiffs and Redevelopment Land Agency. 
(Defendant’s Exhibit 57) 
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Conclusions of Law 

1. The COMPLAINT is dismissed by the plaintiffs. 

2, COUNTERCLAIM I shall be dismissed with prej- 
udice. 

3. COUNTERCLAIM II. Defendant is entitled to re- 
cover from plaintiffs the sum of $13,816.73, with interest, 
as indicated in the findings. 

4. COUNTERCLAIM III is dismissed by the defendant. 

5. COUNTERCLAIM IV. Defendant is entitled to re- 


cover from plaintiffs the sum of $60,283.20, with interest 
from January 27, 1965. 


6. COUNTERCLAIM V shall be dismissed with prej- 
udice. 


7. COUNTERCLAIM VI is dismissed by the defendant. 
8, COUNTERCLAIM VII shall be dismissed with prej- 


udice. 
/s/ Georce L. Hart, JR. 
April 25, 1967 
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UNITED STATES DISTRICT couRT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 575-64 
Krxqpoyx Gov, JR, ET aL, Plaintiffs, 
v. 

CotvumBia PLaza CORPORATION, Defendant. 


Washington, D. C. 
Friday, April 10, 1964. 


Depositions of Kingdon Gould Jr. D. F. Antonelli Jr. 
Thereupon 
Kingdon Gould. Jr. 


the plaintiff, was called for examination by counsel for 
the defendant and, after having been duly sworn by the 
notary public, was examined and testified as follows: 


Examination by Counsel for the Defendant 
By Mr. Hilland: 


Q. Would you please state your name and address? A. 
My name is Kingdon Gould, Jr. My address is Laurel, 
Maryland. 

Q. What is your business address? A. My business 
address is 1725 DeSales Street, Northwest, Washington 
6, D. C. 

Q. What is your age and what is your occupation? A. 
My age is 40. And my profession is attorney. And my 
occuption is the practice of law and personal investments. 

Q. Are you one of the plaintiffs in this case? A. I am. 

Q. The plaintiff, Mary T, Gould, is your wife, I believe? 
A. She is. 

Q. And D. F. Antonelli, Jr., is your partner? A. He is 

my business associate. 
Q. Isn’t he a partner? A. He is not a law partner. 
I want to distinguish that. He is a business partner. 
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Q. What business is he a partner with you? A. He isa 
partner of the A. & G. partnership and in a corporation 
known as Parking Management, Incorporated. 

Q. Parking Management, Incorporated is a corporation? 
A. It is. 

Q. And Mr. Antonelli is also of the plaintiffs in this case? 
A. He is. 

Q. Now, do you have a copy of your Complaint in front 
of you? A. No. 

Mr. Bergan: Exeuse me. I will give him one. 


By Mr. Hilland: 


Q. Mr. Gould, would you refer to paragraph 2 of your 
Complaint. In that paragraph you have refered to two 
contracts. two Agreements dated October 3, 1961 between 
the plaintiffs and the District of Columbia Redevelopment 
Land Agency. Do you have those Agreements with you? 
A. I have copies of them. 

Q. Is it a fact that the defendant, Columbia Plaza Cor- 

poration is also a party to those two Agreements? 
A. The Corporation appears to have executed these 
papers. 

Q. As a party, isn’t that correct? A. I think that is 
asking for a legal conclusion, if I understand what you 
mean by party. But the Corporation has executed these. 

Q. Both of them? A. Both of these papers. 

Q. So there were three parties to the two Agreements 
instead of only two? A. Well, there are the signatures of 
more than myself, Mr. Antonelli and myself. 

Q. As of October 3, 1961, Columbia Plaza Corporation 
was the contract owner of the property described in those 
two Agreements, was it not? A. I think that is asking for 
a legal conclusion. 

Q. Well, as of that time there were contracts existing 
between the plaintiffs, Kingdon Gould, Jr. and D. F. 
Antonelli, Jr., in relation to the sale of those real estate 
properties, were there not? A. I don’t know if the con- 
tract was in full force or effect, that is what I am getting at, 
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Mr. Hilland. I wouldn't want to express an opinion on 
that. The corporation had entered into contracts 

6 previously with Antonelli and Gould and Mrs. Gould, 
as you know, on the various dates. 

Q. Referring to those two Agreements referred to in 
paragraph 2 of your Complaint, when were they executed 
by the District of Columbia Redevelopment Land Agency? 
A. I believe October 19th, but I am not sure of that. Does 
the date show on it? 

Mr. Bergan: No. 

The Witness: I believe October 19th. 


By Mr. Hilland: 


Q. Do they show when they were executed by the RIA? 
A. My copies don’t indicate. 

Mr. Sexton: They are not signed. 

The Witness: They are not signed by the RIA, the copies, 
but I believe they were sent on October 19th. 


By Mr. Hilland: 


Q. And pursuant to those two Agreements, did the Dis- 
trict of Columbia Redevelopment Land Agency make settle- 
ment for the purchase of the properties described in those 
two Agreements? A. It did. 

Q. When? A. I beheve on October 29, 1961, on the 
smaller of the contracts. And I believe on March 2nd, 1962, 

on the larger contract. 
7 Q. Under the smaller of the two contracts, how 
much did the RLA pay to Antonelli and Gould? 

The Witness: Off the record. 


(Discussion off the record.) 
Mr. Hilland: Back on the record. 
By Mr. Hilland: 


Q. Pursuant to the smaller of the agreements, how much 
did RLA pay to Antonelli and Gould? A. Seven hundred 
thousand and some odd thousand dollars. 
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Q. Could you give me the exact figure? A. I would have 
to look at the settlement sheet. But the contract calls for 
$789,000, and I imagine it was that amount, less whatever 
items were deducted from the settlement. We would be 
glad to furnish you with a settlement sheet, if you like. 

Q. Do you have that with you? A. I don’t have that, 
but would you make a note of that to send it to Mr. Hilland? 

Mr. Bergan: Yes. 


By Mr. Hilland: 


Q. When the RLA settled the larger of the two con- 

tracts in March of ’62, how much did it pay to Antonelli 

and Gould? A. Something in excess of $3,000,000. 

8 That is incorrect, actually. Mr. Hilland, I would 

have to refer to the settlement sheet because there 

were mortgages against these properties. And the gross 

amount was the amount shown in the contract, but the net 

amount was the amount less the mortgages that were 

against the properties which were paid off by the title 
company and the pro-rated taxes, and other charges. 

Q. But you are talking now about the amount Antonelli 
and Gould received. I want to know how much RLA paid? 
A. I would have to refer to the settlement sheet to verify 
the exact amount. 

Q. May Ihave acopy of the settlement sheet? A. Yes, sir. 
Both settlement sheets. 

Q. On that one, too? A. Yes, sir. 

Q. Now, if you will refer to paragraph 3 of your Com- 
plaint, do you have with you the Agreement of October 3, 
1961 between the plaintiffs and the defendants? A. Yes, I 
do. 

Mr. Bergan: We have copies of it. 

The Witness: We have copies of it. 

Mr. Hilland: Do you have one that I can have identified 
in the record? And is that a fully executed copy? 

Mr. Bergan: That is just what I was looking to see. 
9 The Witness: This is correct insofar as the text 


goes. 
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Mr. Hilland: May we have that document marked, Mr. 
Reporter? 


(Document rferred to was marked Defendant’s Exhibit 
No. 1 for Identification, to be made part of the record.) 


By Mr. Hilland: 


Q. Mr. Gould, I show you what has been marked for 
identification as Defendant’s Exhibit No. 1 in your deposi- 
tion. Is that a copy of the agreement referred to in para- 
graph 3 of your Complaint? A. It is. 

Q. Whose lawyer drafted that Agreement? A. I don’t 
know. 

Q. Was it drafted by your lawyer? A. The final copy— 
and when you say drafted, I mean throughout the papers, 
probably several different lawyers worked on it. I would 
say Mr. Sexton, who represents us, and Mr. Peyser, I be- 
lieve, represented Mr. Luchs and presumably the Corpora- 
tion at that time, and Mr. Salkeld, Mr. Kunen, may have. 

Q. I just want to know now the facts. Do you know 
whether or not Mr. Kunen did? A. I say he may have. I 
am pretty sure that Mr. Peyser did and there was an- 

other attorney who represented Mr. McShain who 
10 participated in some of the discussions and may have 

participated in the drafting of it. But I think he 
died. 

Q. Who was that? A. Mr. Rothenberg. 

Q. Now, preceding the Agreement of October 3, 1961, 
there were two other Agreements between the plaintiffs— 
that is, the plaintiffs Antonelli and Gould and—and the 
Columbia Plaza Corporation, were there not? A. Preced- 
ing? 

Q. Preceding October 3 of ’61. A. Yes, there were two 
other ones. 

Q. The first one was in May of 1960, was it not? A. May 
17th, 1960. 

Q. Do you have a copy of that Agreement with you? 

Mr. Bergan: Off the record. 
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(Discussion off the record.) 

Mr. Bergan: Back on the record. 

The Witness: I have a copy of the Agreement. 
Mr. Hilland: Can we have that marked, please? 


(Document referred to was marked Defendant’s Exhibit 
No. 2 for Identification, to be made part of the record.) 


By Mr. Hilland: 


Q. Mr. Gould, I show you what has been marked 

11 Defendant’s Exhibit No. 2 for Identification. Would 
you state what itis? A. This is an Agreement be- 
tween D. F. Antonelli and Kingdon Gould and Mary T. 
Gould and the undersigned Corporation, dated May, 1960. 

Q. What is the date? A. It has no date. It is a blank 
date of May, 1960. And the signature for the Corporation, 
it says Columbia Plaza Corporation, a Corporation to be 
formed in D. C. by J. Salkeld, Developer. This paper was 
signed on May 17th, 1960. 

Q. That Agreement or that exhibit is not the final draft 
of that Agreement, is it? A. Yes. This is the final lan- 
guage. There was later a paper which took the fina] lan- 
guage of this Agreement and recast it in a single form and 
put the date, I believe, of May 17th in there. But this is 
the text, the text that is identical with the text here. There 
were interlineations, but the text is the same. 

Q. Do you have that final draft with you? 

Mr. Bergan: No. 

Mr. Sexton: That is the only one as far as I know. 

Mr. Bergan: Off the record. 


(Discussion off the record.) 


Mr. Hilland: Back on the record. 
12 The Witness: Apparently the attorneys tell me 
there was never another in writing of these terms. 
However, my recollection is I have seen a paper which sets 
out the exact text of this. That is all typewritten, but 
whether it was executed or not, I would not know. 
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Q. Well, did you turn over to the Committee headed by 
Congressman Dowdy of Texas, that Subcommittee of the 
House District Committee, the final draft of what has been 
marked as Defendant's Exhibit No, 2? A. I turned over 
all my papers under subpoena. 

Q. When! A. I believe in August or September of 1963. 

Q. And have you obtained the return of those from Mr. 
Dowdy’s Committee? A. Some of them are still missing. 

Q. Do you think that he has the final draft of that Agree- 
ment? A. As I understand it, this is a fully executed 
draft—not draft but a fully executed paper. And any 
other paper would be one which merely reflects the same 
words, but is typewritten, in order to be in a more orderly 

fashion to eliminate any of the handwritten notations. 
13 Q. Does Mr. Dowdy’s Committee have those two 

settlement sheets that you referred to a while ago? 
A. It may have, I don’t know. I am sure we have copies 
which we will be glad to supply you. 

Q. Before Mr. Dowdy’s Committee subpoenaed those 
files of yours and Mr. Antonelli’s, did you or Mr. Antonelli 
show those files to investigators of Mr. Dowdy’s Commit- 
tee? A.No. We did not furnish any material until it was 
subpoenaed. That is my recollection. 

Q. Did you discuss the contents of those files with a 
representative of the Committee? A. In the fall of 1963, 
yes. 

Q. Before they were subpoenaed? A. Possibly. 

Q. Well, did you or didn’t you? A. I really can’t recol- 
lect. 

Q. Did your lawyer, Mr. Sexton, also discuss the con- 
tents of the Antonelli and Gould files with representatives 
of the Dowdy Committee, or the Dowdy Subcommittee? 
A. Before or after we were under subpoena? 

Q. Before the subpoena. A. I doubt it. 
14 Q. Do you know? A. I don’t know. 
Q. Now, referring again to Defendant’s Exhibit 
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No. 2 for Identification, whose lawyer drafted that paper? 
A. This paper was drafted by Mr. Kahn. 

Q. What is his full name? A. Mr. Edwin L. Kahn. And 
I believe Mr. Kunen may have participated in the drafting 
on the other side. 

Q. Did you see Mr. Kunen participate in the drafting of 
it? A. I don’t recall. 

Q. You don’t recall having seen him participate in it? 
A. I really don’t recall. I don’t know whether he did or 
not. 

Q. But you know that Mr. Kahn did draft it? A. Oh, 
yes, Mr. Kahn did draft it. 

Q. Because you conferred with him? A. Yes. 

Q. And after Mr. Kahn drafted it, Mr. Salkeld signed it 
in the form it was submitted to him, did he not? A. No, 
that is not correct. The papers were first drafted about 
10 days—the first draft was in about 10 davs in advance 
of May 17th. And I think several different papers were 

prepared. And on the date of May 17th, this paper, 
15 the typed portions of this paper were prepared. 

Then prior to execution the paper was corrected by 
hand, as it indicated on it. And it was in this form that 
it was signed by Mr. Salkeld and ourselves. 

Q. By whose hand was it that corrected it? A. I can’t 
tell from the writing which appears to vary, but I believe 
it was Mr. Kahn’s hand. 

Q. None of the handwriting changes is in the handwrit- 
ing of Mr. Salkeld, isn’t that correct? A. I would say that 
is incorrect. 

Q. What handwritten change is in Mr. Salkeld’s hand? 
A. Apparently the statement at the bottom of the last 
page. 

Q. Over his signature? A. Yes. There and also at the 
bottom of the page below his signature. 

Q. Yes. But in the body of the Agreement itself, is 
there any handwritten change in the handwriting of Mr. 
Salkeld? A. Mr. Hilland, I am not a handwriting expert 


so I couldn't tell you. I would say, as a layman, that only 
the portion at the bottom of the final page appears to be in 
his handwriting, plus his signature on each page. 
Q. So that actually Mr. Selkeld executed that 
16 Agreement on behalf of Columbia Plaza Corporation 
to be formed in the exact wording that Mr. Kahn 
had composed? A. Well, apparently Mr. Salkeld saw fit to 
write something in his own hand at the bottom of the page, 
which I will give you for your observation. And whether 
Mr. Kahn composed the wording or whether I composed it 
or whether Mr. Salkeld composed it, I don’t know. But 
Mr. Kahn probably made most of those change by his 
band. 

Q. You are talking about the final page only? A. You 
asked me what occurred there in Mr. Salkeld’s writing. 

Q. Yes. A. As I said, asa layman, that is the only thing. 
It is my recollection that Mr. Kahn did all the other long- 
hand drafting. But your prior question asked me whether 
it was he who created the writing, I believe that was the 
implication, the thought behind it. And I imagine that 
was arrived at mutually by the parties. 

Q. Now, after that Agreement of May 17, 1960, there 
was another Agreement of March 1961, was there not? A. 
There was. 

Q. Do you have a copy of that Agreement with you? 

A. I do. 
17 Mr. Hilland: Can we have that marked, Mr. Re- 
porter? 


(Document referred to was marked Defendant’s Exhibit 
No. 3 for Identification, to be a part of the record.) 


By Mr. Hilland: 
Q. I show you what has been marked as Defendant’s 
Exhibit No. 3 for Identification. Will you state what that 
is? A. This is an Agreement made the 2nd day of March, 


1961, between Kingdon Gould and D. F. Antonelli and the 
Columbia Plaze Corporation. 
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Q. Who is the lawyer who prepared that Agreement? 
A. I can’t say for sure. My recollection is that Mr. Kahn 
and Mr. Sexton had a substantial part in the drafting of 
it. But it was prepared after a number of conferences at 
which Mr. Peyser, Mr. Kunen, Mr. Rothenberg were pres- 
ent as attorneys for the other parties, and at which Mr. 
Salkeld and Mr. Luchs were in attendance. 

Q. Before that Agreement, marked as Defendant’s Ex- 
hibit No. 2, the Agreement of May 17th, 1960, did you and 
Mr. Antonelli approach Mr. Salkeld about the sale of your 
property that is involved in that agreement? A. No. Mr. 
Salkeld approached us. 

Q. When? A. During the preceding month he approached 

Mr. Antonelli. 


18 Q. Were you present? A.I was present on several 
occasions. 

Q. On the first occasion, I am talking about. A. No, I 
don’t believe so. 

Q. So you don’t actually have any personal knowledge 
as to whether Mr. Antonelli approached Mr. Salked or Mr. 
Salkeld approached Mr. Antonelli, do you? A. Yes. 

Q. You were not present, were you? A. Well, from the 
conversations when I was present, it was evident that Mr. 
Salkeld had approached Mr. Antonelli because he was en- 
deavoring to sell us the idea. It was not Mr. Antonelli 
trying to sell Mr. Salkeld the idea. 

Q. Do you know when and where the first conference 
occurred between Mr. Antonelli and Mr. Salkeld? A. At 
1719 DeSales Street, Northwest, is my best recollection. 
My personal contact with Mr. Salkeld was the time he took 
me to lunch at Harvey’s Restaurant on April 20th or so 
and endeavored to sell me on the idea, along with Mr. 
Antonelli. 

Q. I will get to that. I want to know when and where 
the first conference between Mr. Antonelli and Mr. Salkeld 
occurred? A. As far as I know, at 1719 DeSales Street. 
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19 Q. Who arranged that conference? 

Mr. Bergan: Are you asking, Mr. Hilland, whether 
he knows of his own personal knowledge or whether he 
knows what someone else told him? 

Mr. Hilland: I am trying to find out if he knows of his 
own personal knowledge who arranged that conference. 

The Witness: I don’t think it was arranged by anybody, 
in the sense of a specific call for a specific purpose. By way 
of information, I would tell you that Mr. Salkeld and we 
have done business on other matters, and Mr. Salkeld was 
a frequent visitor at our office presenting various real 
estate properties to us. 


By Mr. Hilland: 


Q. Well, did that conference between Mr. Antonelli and 
Mr. Salkeld occur as a result of any correspondence? A. 
J don’t know. 

Q. Have you seen any correspondence in relation to it? 
A. I have not. 

Q. How long after the first conference between Mr. Anto- 
nelli and Mr. Salkeld did you learn about the conference? 
A. Ob, probably the same day. 

Q. From whom did you learn about it? A. From Mr. 

Antonelli. 
20 Q. When did you first confer with Mr. Salkeld 
about the transaction? A. The first time that Mr. 
Salkeld presented a somewhat concrete idea to me was at 
a meeting at Harvey’s Restaurant, when Mr. Salkeld in- 
vited Mr. Antonelli and me to lunch. 

Q. When was that? A. That was around April 20th, 
1960. 

Q. Who else was present? A. Just the three of us. 

Q. At the hearing in the Dowdy Subcommittee, were you 
present when Mr. Antonelli testified? A. Yes. 

Q. Did he at that time and place state that the fist con- 
ference with Mr. Salkeld occurred in May of 1960? A. I 
don’t know. 
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Q. You did not hear him testify? A. If he said that, 
he said it. 
Q. Do you have any recollection about it at all? A. Of 
his having said it? 
Q. Yes. A. No, Ihave no recollection of it. That would, 
however, be incorrect. I am sure he made a mistake if he 
said that—May instead of April. 
21 Q. Do you have any diary, or anything, showing 
any writing kept at the time showing when that 
meeting occurred? A. Yes. 
Q. What? A. My personal diary. 
Q. Do you have that with you? A. No. 
Q. Will you furnish us that? 
Mr. Bergan: We will photostat that page of it for you 
and any ensuing pages you wish. 
Mr. Hilland: That is all I need. 


By Mr. Hilland: 
Q. Referring again to paragraph 3 of your Complaint, 


and the figure of $685,000, how was that figure reached? 
In other words, in the amounts that went in to make that 
figure of $685,000? A. That was the figure at which the 
parties agreed to execute the documents. 

Mr. Hilland: Will you mark this, please, as Defendant’s 
Exhibit No. 4 for Identification? 


(Document referred to was marked Defendant’s Exhibit 
No. 4 for Identification, to be a part of the record.) 


22 By Mr. Hilland: 


Q. I show you what has been marked as Defendant’s 
Exhibit No. 4 for Identification, which appears to be a 
memorandum dated July 11, 1961, from you to Mr. An- 
tonelli. I ask you if you composed that? .A. Yes, I did. 

Q. Did you deliver a copy of it to Mr. Antonelli? A. 
IT did. 

Q. Did you deliver a copy of it to Mr. Salkeld? A. 


My recollection of this is, that it was prepared at the 
request of either Mr. Salkeld or Mr. Luchs. 

Q. If it was prepared at their request, why did you 
direct it to Mr. Antonelli? A. Because I was tired of 
making offers at their request to them which they never 
accepted. 

Q. Pursuant to that memorandum, or in answer to that 
memorandum, did you receive a letter from Mr. Luchs on 
behalf of the Columbia Plaza Corporated dated July 17th, 
1961? 

The Witness: Will you read the question back, please? 


(Pertinent question read back.) 


The Witness. I received a letter from Mr. Luchs dated 
July 17, 1961, but whether it was pursuant to or in answer 
to the memorandum, as to that part of your ques- 
23 tion, I would say no. But I did receive a letter. 
Q. Do you have that letter in front of you? A. 

Yes, sir, I do. 


Q. Doesn’t it show in the first paragraph that it is 
pursuant to your memorandum! A. It says, ‘‘We have 
reviewed the memorandum of July 11, 1961.” 

Mr. Hilland: May we have that letter marked, Mr. Re- 
porter, as Defendant’s Exhibit No. 5 for Identification? 


(Document referred to was marked as Defendant’s Ex- 
hibit No. 5 for Identification, to be a part of the record.) 


By Mr. Hilland: 


Q. I show you what has been marked as Defendant’s 
Exhibit No. 5 for Identification. Is that the original of 
the letter of July 17, 1961, that you received from Mr. 
Luchs on behalf of the Columbia Corporation, directed 
to you and to Mr. Antonelli? A. I do not believe this 
was received from the Columbia Plaza Corporation. I 
note that there is stricken out from this letter the heading 
‘‘Columbia Plaza Corporation.’’ And on the bottom page 
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there is stricken out the name ‘‘Columbia Plaza Corpora- 
tion’? and the name of Frank J. Luchs put in. These 
appear to have been stricken at the time the paper was 
signed by Mr. Luchs. 
2. Q. Do you know who struck them out? A. I 
would imagine that these were stricken before Mr. 
Luchs sent it out, for the reason that this is a proposition 
apparently by Mr. Luchs himself, as I read it. I would 
like to hand it to you for your examination. It appears 
to be in the same ink as Mr. Luch’s ink, and in Mr. Luch’s 
signature. 

Q. Now, referring again to Defendant’s Exhibit No. 4, 
which is your memorandum to Mr. Antonelli— A. Yes, 
sir. 

Q. —it contains the figure of $250,000, does it not? Or, 
I should say, the figure of $300,000? A. It contains a 
figure of $300,000. 

Q. What was that to have been for? A. That was the 
figure at which at this time I was willing to revise our 
existing arrangement. 

Q. What was the $300,000 for? A. I repeat my answer. 

Q. Well, which figure was included in the $685,000? Was 
it the $250,000 figure you mentioned in Mr. Luch’s letter, 
or was it the $300,000 figure mentioned in your memoran- 
dum? A. My guess is that it was neither. 

Q. What was it? A. It was the figure at which 
25 the parties agreed to on the date that they signed 
the paper. 

Q. Well, do you mean to say that $685,000 was a single 
figure without any components? A. I would say that on 
the date the paper was signed, that is what it was signed 
for. I think the earlier agreement provided for some 
obligation of the Corporation, and I believe that this agree- 
ment, that the later agreement provided for a larger one. 

Q. Now, how many fect of land were involved in this 
transaction? A. Approximately 200,000 feet. 
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Q. Wasn't it 198,365.22 feet? A. That would be very 
close. 

Q. Well, isn't that the exact figuret A. I really don’t 
know. I would say it is in the neighborhood of 200,000 
feet. I think that it would be on the settlement sheet or 
survey as to the exact footage. 

Q. Where is the survey? A. In the RLA office. 

Q. Do you have a copy of it? A. No, I don’t. 

Q. Did RLA pay Antonelli and Gould on the basis of a 

certain number of square feet? 
26 Mr. Bergan: Is your figure 198,365.22? 
Mr. Hilland: That is right. 

The Witness: Yes, that would be the correct computa- 

tion. 


By Mr. Hilland: 


Q. Under the Agreement of March 1961, and I believe 
it is March 2nd, 1961, and the Agreement of October 3, 
1961, you and Mrs. Gould and Mr. Antonelli were to re- 
ceive a total of $21.00 per square foot, were you not? 
A. I would refer you to the Agreement itself, Mr. Hilland, 
as to exactly what it says. 

Q. Will you concede that it says $21.00 a foot? Will 
you look at the agreement of March 2, 1961, at the bottom 
of the page, page 2, paragraph 3. A. What is the question 
again, please? 

Q. The question was: You were to receive a total sales 
price of $21.00 per square foot, according to the two 
contracts to which I referred namely, March 2, 1961 and 
October 3, 1961. A. We were to receive other compensation 
in addition to that. There is a reference to $21.00. 

Q. I am asking you what the contract said about the sales 
price. I will get to the other compensation. A. Can I 
fmisk my answer, please? 

Q. If you will answer my question, I would ap- 
27 preciate it. It is not responsive. My question is: 
I am trying to find out whether you agree that $21.00 
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per square foot is what the contracts to which I have 
referred provided for. A. There is language in the March 
2nd contract which does refer to the figure of $21.00 a 
foot. 

Q. Is that also true of the October 3, 1961 contract? A. 
I can’t find it. 

Q. Paragraph 1. A. Paragraph 1 says $19.00 a foot. I 
don’t get $21.00 a foot out of that. 

Q. Now, actually, you received from RLA $19.32 a foot, 
did you not, you and Mr. Antonelli? A. I believe that is 
what it came to. 

Q. I mean you, Mr. Antonelli and Mrs. Gould? <A. Yes. 

Q. And the total amount you received from RLA was 
$3,833,057, was it not? A. That is the gross of the two 
contracts. We received a lesser amount, as I explained 
before, because of reduction of the outstanding mortgages 
which were owed on the property. 

Q. But the purchase price, the total purchase price paid 
under those two contracts by RLA, was $3,833,057? A. I 

accept that figure as being the total of those two. 
28 Q. At $20.00 a foot for 198,365.22 feet, the total 

sales price would have been $4,165,669.62. I meant 
at $21.00, it would come to $4,165,669.62, would it not? 
A. Have you verified that figure? 

Q. Yes. A. Then that is correct. 

Q. Now, the figure that RLA paid, deducted from that 
leaves a balance of $332,612.62, for which Antonelli and 
Gould have not been paid at $21.00 per square foot. 

Now, will you state what the difference between that 
figure and the $685,000 figure represents? That difference 
is $352,387.38. Will you state what that latter amount is 
for? A. The amount of $685,000 represents the amount 
specified in the contract which was arrived at by the 
negotiation of the parties. 

Q. What were the components of those negotiations by 
which you arrived at $685,000? A. My recollection is, we 
wanted $800,000 or so and the Corporation wanted to pay 
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us less than $600,000, That was the figure that was finally 
arrived at. The Corporation was in default under this, 
as you may know, Mr. Hilland. 

Q. Did you and Mr. Antonelli make the Corporation 

agree to pay you $250,000 because it was in default? 
29 ‘A. We stood on our contract and asked the Corpo- 

ration to perform under its existing contract. And 
when the corporation sought to prepare a new arrange- 
ment, this was the new arrangement that emanated by 
agreement of the parties. That is the agreement of Octo- 
ber, 1961. 

Q. As of the date of your memorandum, marked De- 
fendant’s Exhibit No. + for Identification, in which you 
asked for $300,000? A. Correction, Mr. Hilland. I did 
not ask for it in this memorandum. 

Q. But you mentioned in there $30,000? A. Yes, sir. 

Q. In what way was the Columbia Plaza Corporation 
in default at that time? A. The Corporation apparently 
was soliciting a change in its arrangement with us. Ob- 
viously, if the Corporation did not want to change its 
existing arrangement, I wouldn’t have written this memo- 
randum. But apparently they wanted some change and 
solicited from us an expression on what basis we might 
consider changing it. 

Q. So you suggested the figure of $300,000 for the change, 

is that it? A. The paper of July 11th represented 
BY) some of the points under which I would have con- 

sidered at that time changing our existing arrange- 
ment. 

Q. The final figure agreed on, instead of $300,000 was 
$250,000, was it not? A. I don’t know. 

Q. Did you participate in the negotiations? A. Yes. 
But I can’t remember each little day-by-day change that 
may have been suggested. I would say that the $685,000 
figure that finally was arrived at was the figure agreeable 
to the parties. The $635,000 figure was agreeable to me. 
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Q. Would you deny that the $685,000 included the $250,000 
figure? A. I would neither deny it nor agree to it. 

Q. What other items made up the $685,000 figure? A. 
Mr. Hilland, this was not a matter of making up a list 
of items. The Corporation had a very bad history of 
nonperformance of its obligations under its contracts with 
us, as a result of which we had to lay out sums to carry 
the property over a very considerable period of time, 
and which was a very difficult and onerous task for us. 

Q. Well— A. Excuse me, I haven’t finished yet. 
31 Q. All right. A. In addition, the property was 

increasing rapidly in value. Each time that the 
Corporation failed to settle, as it was obligated to under 
its contract, the principals solicited from us a new ar- 
rangement. In consequence, the new arrangement reflected 
in very broad terms the increase in property value, the 
delay in receiving, the delay in the performance of their 
obligations and the onerous carrying charges. At no time 
was a specific tally kept of the figures, but each time 
when an agreement was reached, this was the figure that 
was agreed on by the parties for the new agreement. 

Q. Have you finished? A. Yes, sir. 

Q. During the times you have just referred to in your 
testimony, Antonelli and Gould were operating parking 
lot facilities on these lands, were they not? A. Yes, sir. 

Q. Did you keep a report of the income that Antonelli 
and Gould received from those parking lot operations 
during those times? <A. Yes, sir. 

Q. Did you keep a record of the sums, the onerous 

carrying charges to which you have referred during 
32 those periods? A. Yes, sir. 

Q. Will you furnish us an itemized statement of 
those income and the disbursements? A. If my attorneys 
think it is relevant. 

Mr. Bergan: Let me ask him first, do we have them? 

The Witness: It is a very complex thing to compile. 
But if it is relevant, all right. 
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Mr. Bergan: We will furnish them if that information 
can be compiled. 
Mr. Hilland: All right. 


By Mr. Hilland: 


Q. Now. during this period of time that you have re- 
ferred to in your testimony, most of those lots were zoned 
for residential use only, were they not? A. May I answer 
your question this way: Part of the property was zoned 
SP, part of the property was zoned R5-D. We had per- 
mission to operate parking establishments on them. 

There were some exceptions, such as small businesses 
that were in the area. I think they were non-conforming 
use. 

Q. Well, during the period from May 1960 to October 
3, 1961, was there any change in the zoning of those 

properties? A. I believe not. 
33 Q. What, if anything, was causing the increase 

in value of the property to which you referred? A. 
The increase in value of that type of property in that 
particular location was being spurred on by many different 
factors. Our property zoned similarly across the street 
was condemned for $25.00 a square foot. The Italian 
Syndicate paid, I believe, $28.00 a square foot for its 
property. The Howard Johnson Motel was going up in 
the neighborhood. The Potomac Cooperative Apartment 
House project was either just about completed or in the 
process of opening up. The People’s Life Insurance Com- 
pany building had been built in the area. The new highway 
was coming through. A definition of its boundaries would 
be known. The National Cultural Center, as it was then 
known, had been announced for adjacent property, and 
there was from all of these and many many other factors, 
which could best be described to you by a real estate expert, 
a general increase in the value of the property. 

Q. Now, the SP zoning you have referred to was for 
the roadway only that the District proposed to take, 
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was it not? A. No, sir. The SP zoning was for one of 
the 3 Squares that were involved. 

Q. What Square was it that they proposed to put the 

new street? 
34 Mr. Bergan: Do you want to refer to those maps? 
The Witness: I will see which Square it is and tell 

him. It was Square 32. It was the Square that was 
zoned SP. 

I am assuming now, I don’t recollect it, but I am assum- 
ing this was the northernmost Square. 


By Mr. Hilland: 


Q. Is that the one that the District took for a street? 
A. Would you clarify your question? 

Q. You answer my question. A. There are three blocks 
involved. I don’t know what you mean by a street. The 
roadway came through 2 Squares. 

Q. Yes. A. The RLA took all the land. It then sold 
off part of the land for $22.00 a foot to the Highway De- 


partment. Those were portions of Squares 33 and 32. 
Square 32 was zoned SP and Square 33 was zoned R5-D. 
And Square 44 was zoned R5-D. 

Q. Prior to May 17, 1960, did you, Mrs. Gould and Mr. 
Antonelli file a petition for a change in the zoning of 
any of these properties? A. Yes, we did. 

Q. Which ones? A. We filed an application to change 

the zoning of Square 59, which was later condemned 
35 by the Government, and Square 44 and 33. A. And 
32% 

Q. No. Square 32 was zoned SP. 

Q. When did you file that petition? A. That petition, to 
the best of my recollection, was filed in the summer of 
1959, and it was denied. Correction. We filed a petition 
that involved originally all the property from E Street 
to F Street, and from 24th Street to 18th Street. And 
the petition was granted as to all the property between 
18th Street, E Strect, F Street and Virginia Avenue, with- 
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out any ruling on the balance of the property—without 
prejudice. 

The reason being at the time that the highway boundaries 
had not been finalized. Subsequently, but before 1960, 
we filed an application to rezone that portion which had 
not been heard before, which was 59, 44 and 33. And we 
were denied as to those properties. 

The denial came out in the fall of 1959, and the reason 
given was pendency of the Columbia Plaza project. 

Q. Were all of those properties to which you referred 
involved in the Columbia Plaza project? A. Squares 33 
and +4 were. 

Q. But the remainder you referred to were not? A. The 

remainder were not. 
36 Q. Now, I am asking you whether or not there 
was any change in zoning in any of the properties 
involved in the Columbia Plaza project prior to May 
1960? A. No. 

Q. But you did petition for changes involving the 
properties in the Columbia Plaza project? A. Yes, as 
I have just indicated in my answer. 

Q. And they were all turned down? A. One was turned 
down without prejudice, and the second was turned down 
because of pendency of the Columbia Plaza project. 

Q. Now, if you are of the opinion, as you have expressed, 
that these properties were increasing in value, will you 
explain why you were willing to make the provision in 
the contract by which you and Mr. Antonelli and Mrs. 
Gould would have accepted $17.00 a foot for the properties 
in the Columbia Plaza project if RLA did not take the 
properties or purchase them? A. Will you specify what 
contract you are talking about, please? 

Q. I am talking about the contract of October 3, 1961. 
A. I find no such provision in the contract of October 3, 

1961. 
37 Q. How about May 17, 1960, that contract? A. 
That was a reasonable figure at that particualr time. 


401 


I don’t believe that the figure of $17.00 was mentioned after 
that. But I might be wrong. My recollection is that the 
amount rose each time that the contracts were renegotiated. 

Q. Now, during the times you have testified about; that 
is, from May 1960 to October 3 of 1961, the Columbia Plaza 
Corporation was not receiving any income from these 
properties, was it? A. No. 

Q. All of the income those properties produced was re- 
ceived by Antonelli, Kingdon Gould and Mrs. Gould? A. 
Yes. And all the expense was being borne by us. I 
might add that this expense was very onerous and that 
the properties did not, of course, carry themselves. 

Q. Now, in Squares 32, 33 and 44, as of May 1960, 
Antonelli and Gould owned only scattered lots, did they 
not? A. As to which Squares? 

Q. 32, 33 and 44. A. No, that is incorrect. 

Q. Did you own all the lots in those three Squares? 
A. No. We owned a number of excellent building sites. 

Q. The property Squares were zoned, were they? A. 

We did not own all the property. We had a number 
38 of building sites. 

Q. But you had no zoning for a building, other 
than the residential zoning, did vou? A. No. We had SP 
zoning on one Square. That would permit the construction 
of buildings, such as are being built on SP ground today, 
which is now worth in the neighborhood of $75.00 a square 
foot. 

Q. In what Square did you have such zoning? A. In 
Square 32. 

Q. Did you own all of that Square? A. We owned 
all of that Square that would remain after the highway 
came through. 

Q. How much did the roadway take? A. Excuse me— 
with the exception of 700 feet that were owned by Dr. 
Silverman. 

Q. How much of that did the roadway take? A. The 
roadway did not take any of our land in Square 32. 
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Q. In what Square did it take itt A. It took land, a 
portion of our Iand—well, if the Columbia Plaza project 
had not gone through and the highway had gone through, 
just as it was presently scheduled, we would have lost 
of our approximately 200,000 feet approximately 20,000 

feet. We would not have lost any land in Square 
3 32. We would have lost some land in Square 33. 

Q. Mr. Gould, at $21.00 a square foot for the lands 
involved in the contract dated October 3, 1961, it appears 
that if you and Mrs. Gould and Antonelli were to collect 
$685,000 referred to in paragraph 3 of your Complaint, 
you would receive $352,387.38 more than $21.00 per square 
foot for the feet involved. Will you state what that 
additional $352,387.38 is for? A. That figure, if you are 
saying it is part of $685,000, is the figure that was agreed 
to by the parties when they signed this particular paper. 

I might add that had the Columbia Plaza Corporation 
paid us cash at that time they probably could have got 
the property a little cheaper. 

Q. I am trying to find out what it was for, in addition to 
the $21.00 a square foot that the contract called for. A. 
I can’t answer your question. 

Q. Was it for interest? A. No. 

Q. Was it for a penalty? A. No. 

Q. Was it for a forfeiture of any kind? A. No. 
40 Q. Was it for damages? A. No. 

Q. Well, what was it for? A. It was the figure 
at which we were willing to sign this contract. And pre- 
sumably the figure at which the other side would have 
signed or they wouldn’t have signed. 

Q. Well, now, the figure of $685,000 does include $250,000 
of the $300,000 you mentioned in that memorandum of July 
1961, marked Defendant’s Exhibit No. 4 for Identification, 
does it not? .A. I have no knowledge. You asked me that 
question before and I think my answer was—you asked 
did I deny it. My question is again, I neither deny it nor 
admit it. 
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Q. All right. Well, assuming that $250,000 was included 
in the $685,000, what was the remainder or the balance 
of the balance of $435,000 for? A. Mr. Hilland, if you 
will forgive me for saying it, I think you are being some- 
what argumentative, sir, because that $685,000 is the figure 
that was arrived at by the parties as the figure at which 
they would both execute this particular agreement, plus 
the other terms that are involved. And it was not for 

any particular thing. 
41 Q. Was it part of the purchase price? <A. It 
was part of the price at which we were willing to 
sign this paper and perform our side of the obligation, 
which I may say we have always done, as distinguished 
from the other. 

Q. As of October 3, 1961, in what way was the Columbia 
Plaza Corporation in default under its contract with the 
plaintiffs in this case? A. On what date? 

Q. On October 3, 1961. A. It had not performed its 
obligations under the March Agreement. 

Q. And in what way? A. I believe it called for settle- 
ment or the payment of sums of money on October 1st. 

Q. What did it call for? A. I refer you to that Agree- 
ment. 

Q. I say, what did it call for, the payment of what? <A. 
I refer you to that Agreement. It had not performed its 
obligations. 

Q. Yes. Don’t you know in what respect Columbia Plaza 
Corporation was in default? A. I believe it had not per- 
formed its obligations with regard to the payment of 

money. 
42 Q. All right. What sums? A. The sums that 
were due under the contract. 

Q. I am trying to find out what sums under the con- 
tract. A. The sums that are provided to be paid under 
the contract. 

Q. All right. Between March 2nd, 1961 and October 3, 
1961, what sums did the Columbia Plaza Corporation pay 
to the plaintiffs in this case? A. None. 
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Q. What sums was it obligated to pay that it did not 
pay? A. The amounts that were specified in the contract. 

Q. Will you state those sums? <A. I refer you to the 
contract. 

Q. To what paragraph do you refer? 

Mr. Bergan: Mr. Hilland, I think the entire contract 
speaks for itself. If you want Mr. Gould to take and go 
through it, take the time to go through it, all right. 

Mr. Hilland: Yes, Ido. I am trying to find out what 
his position is. 

Mr. Bergan: All right. 

The Witness: I refer you to paragraph 1. 


By Mr. Hilland: 


$8 Q. Of what Agreement? A. The March Agree- 
ment. Paragraph 1, paragraphs 2, 3, 4, 6, 7, 8, 9, 

10. 11, 12, 13, 14, 15, 16, 17, 18, 19 and 20. 
Q. Have you read every paragraph numbered in that 
Agreement! A. No. I have just gone through it quickly. 


I think the contract speaks for itself as a whole. You 
will find that the Corporation should have performed in 
there and that it had not done so. 

Q. You say it had an obligation? A. In my opinion. 

Q. You say it had an obligation to pay money under 
paragraph 11. What obligation to pay money did they 
have under paragraph 11? A. Well, paragraph 11 ties in to 
that. Let’s turn to that. It ties in with the rest of the 
Agreements in the contract. Now, I think the contract 
speaks for itself as a whole. 

Q. In the Agreement from which you are reading, 
what does paragraph 11 provide? A. It provides what 
it says in the paper. 

Q. You have got one in front of you. Will you read 
paragraph 112 A. ‘‘The Trustees in all deeds of trust 

are to be named by the parties secured thereby.”’ 
44 Q. That is one of the paragraphs you say refers 

to an obligation to pay money? A. Yes. I think this 
is part of the entire transaction. 
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Q. And what is there in paragraph 10 that you think 
means that it relates to the payment of money? A. Will 
you read that to me? 

Q. Do you have paragraph 10 in front of you? A. Yes. 

Q. What provision of that paragraph relates to the pay- 
ment of money? A. Well, you see this is tied in with it, 
Mr. Hilland. For example, it says that ‘‘All notices re- 
quired shall be made in writing.’’ 

Q. You mean, in paragraph 10 that ‘‘ All notices required 
shall be made in writing, and shall be delivered personally 
or shall be mailed to the parties notified, at his address 
as set forth below, properly addressed, postage prepaid, 
by registered or certified mail with return receipt re- 
quested. No change or modification of this Agreement 
shall be valid unless in writing and signed by all parties 
hereto. No waiver of this Agreement shall be valid un- 
less in writing and signed by the party to whom charged.”’ 

It is your position that it relates to an obligation 
45 to pay money, is that right? A. Yes, sir. Under 

that provision we gave notice to the Corporation 
that it was due to pay us money. 

Q. What is there in paragraph 1 of that agreement that 
relates to the obligation to pay money? A. That was 
the quid pro quo for the payment of money. 

Q. It describes the property that was involved in the 
sale, doesn’t it? A. Yes, sir. That is the provision under 
which they agreed to pay us money. 

Q. Did you ever give Columbia Plaza Corporation a 
written notice that it was in default? A. Yes, we did. 

Q. When? A. We gave them written notice that they 
should pay us certain sums of money, which they did 
not do. 

Q. Do you have a copy of that notice with you? A. 
Would you like us to supply you with it? 

Q. What is the date of it? A. It was probably August 
1961. 
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Q. Can you tell us specifically in what way the Columbia 

Plaza Corporation was in default on October 3, 1961? 
A. It had not paid us our money. 

+6 Q. What money! A. The money that we were 
entitled to, and for which we had made a delivery 

notice pursuant to the notice provision. 

Q. The notice to which you referred a little while ago, 
which you said you would furnish us a copy of, that was 
sent in August 1961, was it a letter to request them to 
pay money or was it a notice of default? A. It was a 
request to pay money. 

Q. Well. I think my question directed to you was: 
Whether or not you ever notified Columbia Plaza Corpora- 
tion that it was in default. A. Not by letter. 

Q. And as of October 3, 1961, in what amount was the 
Columbia Plaza Corporation in default? A. I don’t recol- 
lect. I think it was $40,000. 

Q. And that was for what? A. That was for the 
amounts that were due us at that time. 

Q. For what? A. It was amounts due us pursuant to 
the contract of March 2nd. 

Q. Was that $40,000 evidenced by a promisory note? 
A. No, it was not. 

Q. And that $40,000 obligation came into being 
47 under what provision of the March 1961 contract? 
A. Among others, paragraph 6. 

Q. All right. Now, during the period of time referred 
to in paragraph 6 with respect to real estate taxes, An- 
tonelli and Gould were in possession of this property, were 
they not? A. That is correct. 

Q. And Antonelli and Gould were receiving the income 
and all revenues from the property? A. That is correct, 
the revenues. And they were paying the costs of carrying 
the property, too. 

Q. As of that time, what debt was owing from Columbia 
Plaza Corporation to Antonelli and Gould and Mrs. Gould? 
A. As of what time? 
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Q. As of the time referred to in paragraph 6. A. As 
of the time referred to in paragraph 6, give me a date, 
please, Mr. Hilland. 

Q. Well now, you have got the contract in front of 
you. A. Right. 

Q. When was 6 percent interest to begin, to run? A. 
I think the document speaks for itself. 

Q. What? A. I think the document speaks for itself. 

Q. All right. As of the time the document speaks, 

48 what debt was owing from Columbia Plaza Corpo- 

ration to Mr. and Mrs. Gould and Mr. Antonelli? 

A. Well, I guess they were obligated, assuming they were 

contract purchasers, for something around about $3,800,000 
or $4,000,000 at that time. 

Q. They had received title to the property, had they? 
A. They had not received title. 

Q. They had not received possession, had they? A. No. 

Q. They were not receiving the income and revenues? 
A. That is correct. 

Q. Then on what debt was the 6 percent per annum 
interest to operate? A. I understand what you mean now. 
Maybe I could explain it to you this way: Ordinarily, per- 
haps you expect that the carrying charges are covered by 
the income. But in this particular situation it was re- 
versed. And the expenses and carrying charges far ex- 
ceeded the income on the property. In consequence, who- 
ever was carrying the property and owned the property 
was at a disadvantage because the income did not nearly 
approach the outgo. Because of that it was always our 
endeavor that the Corporation should settle but the Cor- 

poration never had any money to settle and was 
49 unable to complete its obligation under its May 
1960 contract to settle in January of 1961. 

In fact, instead of settling in January of 1961, they did 
not even get to a new contract until March of 1961. 
Therefore, the onus of carrying this property fell on us. 
And the negotiations for the March Agreement provided, 
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among other things, that the onus of this carrying charge 
could be switched to the purchasers, since they had in- 
vested at this stage no money and since the carrying charges 
were very onerous. We elected in August to effectuate 
this provision, and the Corporation still did not pay us 
when it was due to in October, even though the notice 
was in advance. 

Q. What was the amount of the income that Antonelli and 
Gould were receiving from the property? A. I would say 
that the net carrying charges were probably in the neigh- 
porhood of $15,000 to $20,000 out-of-pocket per month. 

Q. Now, will you answer the question, please? Will you 
read it to him, Mr. Reporter? 


(Pertinent question read back.) 


A. I can’t give you the specific figure. 
Q. What was the amount of carrying charges that An- 
tonelli and Gould, and Mrs. Gould, were paying? A. 
I can’t give you the specific figure, but I do know 
50 that the net out-of-pocket expense was the figures 
I have just given you. 
Q. Will you furnish us an itemized statement covering 
the income that these properties were producing? 
Mr. Bergan: I think we have already agreed to do this. 
If we haven’t, we will. 
Mr. Hilland: He did not agree before. 
Mr. Bergan: I did. 
The Witness: If it is relevant, we will do it. At least 
we will give you a list of it, if it is relevant. 
Could you tell me why you think it is relevant, Mr. Hil- 
land? 


By Mr. Hilland: 


Q. It is relevant. Why it is relevant, I am not going into 
that with you now. 

Mr. Gould, if you do not know the figures about the in- 
come and the expenses, how do you know that the expenses, 
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carrying charges were $15,000 to $20,000 a month in excess 
of the income? A. Because this was out-of-pocket expense, 
a figure we had to come up with. 

Q. How do you know that if you don’t remember the 

figures involved with respect to income and expenses? 
A. Because this was the figure I had to come up with, 
51 my share of the monthly deficit. 

Q. Now, under what paragraph of the May 1960 
Agreement do you claim or contend settlement was re- 
quired in January of 1961? A. Paragraph 1. 

Q. What page? <A. Page 1. 

Q. What provision do you have in mind there that the 
plaintiffs and defendant would enter into a valid contract 
by January 1, 1961? A. Right, January 1961. 

Q. They were not to settle the property. You said they 
were to settle for it by January 1, 1961. 

Mr. Bergan: Paragraph 6. 

The Witness: Paragraph 6. 


By Mr. Hilland: 


Q. Well now, there was no contract entered into as of 
January 1, 1961, was there? A. No, not any time during 
January of 1961. The Corporation defaulted under its 
obligation to us. 

Q. The contract was actually entered into on March 2nd, 

1961, wasn’t it? A. Yes. During that period they 

52 were in default until then. 
Q. During the period between January 1 and 
March, before January 1, 1961, did you tender a contract to 
the Columbia Plaza Corporation, did Antonelli, Mrs. Gould 
and yourself tender any contract to the Columbia Plaza 
Corporation prior to January 1, 1961, any sale contract? 
A. I think we called upon them to settle. Q. Well, under 
what provision were they required to settle before January 
1, 1961? A. I don’t mean to be argumentative about it. 
Your are correct that it called upon them to enter into a 
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sales contract in accordance with their obligation, and they 
failed to do this. 

Q. Did you, Antonelli and Mrs. Gould tender a sale con- 
tract to Columbia Plaza, a contract? A. No. But we 
called upon them to settle in accordance with it. 

Q. Did you ever tender a contract? A. No. 

Q. Did you ever have one prepared? A. There was one 
prepared. 

Q. I mean prior to January 1, 1961? A. I don’t recollect. 
But we did have one attached to this agreement, as you 

know. 
53 Q. Now, did Antonelli, Mrs. Gould and yourself 
sign any proposed contract prior to January 1, 1961? 
A. No. 

Q. Now, after this Agreement of May 1960, Antonelli and 
Gould continued to buy lots in Squares 32, 33 and 44, did 
they not? A. Yes. 

Q. And Antonelli and Gould actually made a profit on 
those lots, did they not? A. What do you mean by that? 

Q. I mean, you sold them under the contract. It is re- 
ferred to in paragraph 2 of your Complaint. You sold them 
for more than you paid for them. A. In the aggregate, yes. 

Q. Substantially more. A. They were individual lots 
that we may have lost on but in the aggregate, yes. 

Q. In the aggregate, what was your profit? A. I would 
hesitate to say. 

Q. What? A. I would hesitate to say. 

Q. Can you approximate it? A. No. 
54 Q. Do you have figures showing those profits? A. 
That can be developed. 

Mr. Hilland: Will you furnish us those figures? 

Mr. Bergan: Yes. 

The Witness: If they are relevant. For what period? 

Mr. Bergan: You want the purchase price and the sales 
price, am I correct? 

Mr. Hilland: That is right. 

The Witness: For what period? 
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By Mr. Hilland: 


Q. For the period from May 17, 1960 to the time of settle- 
ment in March, 1962. 

Now, in paragraph 4 of your Complaint, you alleged that 
for more than you paid for them. <A. In the aggregate, yes. 
on and before October 3, 1961, the District of Columbia Re- 
development Corporation had agreed to pay the $685,000 to 
the plaintiffs. How was the RLA made aware of that? A. 
They were told it by Mr. Salkeld. 

Q. When? A. Oh, I imagine at least prior to that date. 

Q. Were you there? A. No. 

Q. Upon what do you make the statement that Mr. 
55 Salkeld told the RLA that? A. Because he obtained 
a letter from the RLA that said that. 

Q. When? A. Prior to settlement. 

Q. What was the date of it? A. The date of the letter 
was October 4th, 1961. Correction— 

Mr. Bergan: We don’t have that letter. It was not called 


for in the summons, but we will get it. I forget the date. 
By Mr. Hilland: 


Q. That was a letter from whom to whom? A. My recol- 
lection is that it was from Mr. Vincent, an executive in the 
office of Mr. Doyle to Mr. Antonelli, Mrs. Gould and myself. 

Q. Do you recall the contents of that letter? A. Substan- 
tially, yes. 

Q. What were they? A. It said that the RLA under- 
stood that in consideration of our receiving compensation 
from the Columbia Plaza Corporation that we were en- 
tering into the contracts with them. 

Q. Was that letter written at anybody’s request? A. 

I imagine it was written at our request. 
Q. Well now Antonelli, Gould and Mrs. Gould 
were actually paid by RLA at the rate of $19.32 a 
square foot for all of the square footage involved in this 
sale, were they not? A. That is right. I might add it 
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was less money received by any of the individuals who 
had property in the area. It was a shocking differential. 

Q. Did that letter that you referred to a while ago, that 
the RLA wrote to you, Mrs. Gould and Mr. Antonelli in 
October of 1961, state the amount that you were to get per 
square foot for these properties? A. I don’t recall. I don’t 
think so. 

Q. Did it use the figure $17.00 a square foot? A. No. 

Q. Now, in paragraph 9 of your Complaint, you alleged 
that on January 29, 1964, the Columbia Plaza Corporation 
and RLA, over the objections of the plaintiffs, entered into 
a lease agreement. When did the plaintiffs lodge any such 
objection? A. I don’t think you have made a question, 
have you? 

Mr. Bergan: When did you object to such an agreement? 

The Witness: He didn’t say we had objected in his 
question. Can you read it back, please? 


(Pertinent question read back.) 


57 The Witness: At the meeting of stockholders that 
was held in respect to that lease arrangement. 


By Mr. Hilland: 


Q. What was the date of that stockholders’ meeting? 
4. It was about January 29th. I made the objection. 

Q. Do you have the minutes of that meeting? A. No. 
Mr. Hurst is the secretary. The possession of the minutes 
are in the hands of the Corporation. 

Q. Were you furnished a copy of the minutes of that 
stockholders’ meeting? A. Possibly. 

Mr. Hilland: Do you have it with you? 

Mr. Bergan: We do not. 

The Witness: No. 


By Mr. Hilland: 


Q. Is there anything in the minutes— 

Mr. Bergan: I may have answered that too quickly. 
Just one minute. I don’t think that it was attached to 
the minutes. I was correct, we do not have it. 
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By Mr. Hilland: 


Q. Is there anything in the minutes of that stockholders’ 

meeting which you have read showing any objection 

58 lodged by the plaintiffs to that lease agreement? A. 

I can answer the question this way: I gave in long- 

hand my reasons for objecting and my objection to the 

secretary and asked that those be inscribed in the minutes. 
And he did not see fit to do so. 

Q. Who has those longhand notes of yours? A. Mr. 
Hinders was the secretary of the meeting. 

Q. When did you hand those longhand notes to him at 
the meeting? Where was the meeting? A. At Mr. Luch’s 
office. 

Q. Who else was present when you handed that to Mr. 
Hinders? A. I think the minutes are accurate insofar as 
they show who was in attendance. The minutes would 
indicate that. 

Q. Since then have you attended a stockholders’ meeting 
of the Columbia Plaza Corporation? A. No. There has 
been no stockholders’ meeting since then. Correction— 
there has been a stockholders‘ meeting since then. 

Q. On what date? A. March 10th, possibly. 

Q. Did you attend? <A. I did. 

Q. At that time did you ask for any correction of 

59 the minutes of the January 1964 stockholders’ meet- 

ing? A. I believe I asked for copies of all the 
minutes. 

Q. Yes. But did you ask for any change in the minutes, 
did you ask for any amendments? A. I don’t really 
recollect. 

Q. Is it a fact that you did not, isn’t that right? A. I 
don’t recollect. 

Q. Isn’t it a fact that you did not ask for any amend- 
ment of the minutes of the meeting of January 19641 A. 
T don’t know, Mr. Hilland. I was disappointed that the 
minutes have also often been in variance with actually 
what took place. T would have to get copies of the minutes 
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so I can study them and compare them with the notes that 
were made by my attorney or myself of what took place. 
Then four meetings later on we would sit down and have 
a big hassle and we have been correcting minutes for the 
last five or six meetings because new people appear and 
changes are made, and so forth. 

Q. Well, since March 1961. A. I would say, Mr. Hilland, 
if it does not show that we objected, then the minutes are 
in error. And I would be sure that the individuals who 
were present will support the fact that we objected to the 
existence of a lease. 

Q. Did you ever write a letter to anybody con- 
60 nected with Columbia Plaza Corporation stating that 
the minutes of the meeting of stockholders of Janu- 

ary 1964 were inaccurate and incomplete? <A. No. 

Q. Since you were furnished copies of the minutes of 
the January 1964 stockholders’ meeting, has any of the 
plaintiffs written a letter to this effect to the Columbia 
Plaza Corporation? A. No. However, we did serve the 
Corporation with a Complaint which, as you know, indi- 
cates our objection to the lease. This took place prior to 
the last meeting of the stockholders. 

Q. Now, isn’t it a fact that the minutes of the January 
1964 stockholders’ meeting show merely that you did not 
vote for the amendment to the Article of Incorporation of 
Columbia Plaza Corporation because you had not been 
able to obtain a satisfactory—that is, satisfactory to you— 
legal opinion about the effect of that amendment on this 
alleged obligation of $685,000? Isn’t that all the minutes 
show? A. If that is all that the minutes show, that is all 
that the minutes show. 

Q. You have read them, haven’t you? A. I don’t have 

them here. If you would like to know what took 
61 place at the meeting, I would tell you that. I ob- 
jected to the lease and objected to the charter amend- 
ment, and that I only had an opportunity to vote on the 
charter amendment because the Board of Directors had de- 
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cided to go ahead with the lease and did not submit the 
lease to the stockholders for their consideration. 

The only opportunity we had to express our disapproval 
as stockholders and creditors was by voting on the charter 
amendment. 

Q. This proposed lease did not even come up at the 
January 1964 stockholders’ meeting? A. It came up in- 
directly. 

Q. In what way? A. As I just outlined to you. 

Q. Did you ever write a letter, or any of the plaintiffs 
ever write a letter, to the Board of Directors objecting to 
the action of the Board in authorizing the Corporation 
to enter into that lease agreement? A. No. 

Q. Now, Mr. Antonelli had been a member of the Board 
of Directors, had he not? A. Yes, he had. 

Q. You became a member of the Board of Di- 
62 rectors at the stockholders’ meeting in March 1964, 
did you not? <A. I did. 

Q. Now, since then, since becoming a director, have you 
taken any action seeking to have the Board of Directors 
reverse its action which authorized the Corporation to 
enter into the lease agreement with RLA? A. Yes. 

Q. When? A. I filed a suit. 

Q. Have you ever done it within the Board of Directors? 
A. No. It would be fruitless. 

Q. Have you ever done it within the Corporation? A. It 
would be fruitless. The answer is no. 

Q. The question is: Have you done anything? <A. Yes. 
I have complained to Mr. Luchs, I have complained to 
everybody at the Corporation. But I have been trying to 
establish my rights vis-a-vis this Corporation for some 
considerable time, and all I get is turned around five dif- 
ferent ways from Sunday. 

Q. Now, how many Directors’ meetings have you at- 
tended since you were elected in March 19642 A. One 

Q. You have attended two, have you not? A, 
63 Yes, that is correct. I have attended two meetings. 
Q. At either one of those meetings did you make 
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any motion that the Board of Directors reverse its action 
in authorizing the Corporation to enter into the lease 
agreement with RLA? A. No. I would like to give a fuller 
answer to an earlier question. I did call upon this Corpo- 
ration by letter to fulfill its obligations, and called upon 
Mr. Salkeld, Mr. Luchs and Mr. John McShain, to fulfill 
their obligations toward the Corporation so that the Corpo- 
ration could perform its original contracts to purchase this 
land. 

I wrote them a formal letter. I received not even a 
courtesy reply, as I recall. 

Q. When did you write that letter? A. It was written in 
December of 1963. I called upon them to correct the exist- 
ing default of the Corporation, provide the necessary 
capital so that the Corporation could exercise its contract 
to purchase, the contract that it had entered into with the 
RLA in November of 1961, I believe. 

Q. Mr. Gould, does any contract between the plaintiffs 
and Columbia Plaza Corporation provide that the plain- 
tiffs’ right to be paid $685,000 out of 50 percent of net earn- 

ings of Columbia Plaza Corporation would be junior 
64 only to first mortgage financing? A. I am afraid 

I will have to refer to the document involved, refer 
you to the document involved. 

Q. You would what? A.I would refer you to the docu- 
ment or documents involved. 

Q. Do you contend that any of those contracts contain 
any such provision? A. I think the documents speak for 
themselves, Mr. Hilland. 

Q. Can you point to any provision of any one of the con- 
tracts involved so providing? A. You are asking me for a 
legal opinion. 

Q. No, I am not. T am just asking you to point to any 
paragraph or provision in any contract that so provides. 
A. I point to the contract of October 1961, the contract of 
March of 1961 and the contract of May 1960 and the various 
stockholders’ agreements between the Corporation. 
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Q. What paragraph or paragraphs of those contracts 
do you refer to? A. I refer to the entire contracts. 

Q. Can you to any specific provision of any con- 
65 tract that so provides? A. I think you will have to 
look at the entire contracts in order to see the over- 

all picture of what was intended. 

Q. In Paragraph 15 of Your Complaint, you allege that 
the termination of the purchase agreement of November 
29, 1961 between Columbia Plaza Corporation and RLA 
and the execution of a lease agreement of January 29, 
1964, breaches the defendant’s obligations to the plain- 
tiffs in that the net earnings of the defendant to which 
plaintiffs must look for payment of the $685,000 will be 
reduced under the lease agreement, as compared to the net 
earnings which would have existed under the purchase 
agreement. Have you prepared any comparative state- 
ment of economic facts and figures involved in the two 
situations to which you have referred in that paragraph? 
A. No, sir. 

Q. Has anyone prepared such a comparative statement 
for you? <A. No, sir. 

Q. Have you had any accountant do it? <A. No, sir. 

Q. Then will you state what is the difference or in what 
way the amount out of which the plaintiffs can look for 
payment of the $685,000 will be reduced under the lease 

agreement? A. I would say that the general busi- 
66 ness knowledge of people well versed in real estate 
and investments support that contention. 

Q. In other words, you have just reached an opinion but 
you haven't any facts and figures to support it? A. Not 
at this time. 

Q. Does anybody among the plaintiffs have any such 
statements? A. Nothing, other than our business judg- 
ment. 

Q. Now, in paragraph 16 of your Complaint you further 
alleged that that change ‘‘injures plaintiffs and unjustly 
enriches defendant and the sharcholders of defendant other 
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than plaintiffs... Have you prepared any comparative 
statement of the economic facts and figures of those two 
situations showing that the plaintiffs are in any way in- 
jured? A. I have prepared no statistics, no. 

Q. Or showing that the defendant is unjustly enriched? 
A. No. The defendant will receive $5,800,000. I would 
say that was a substantial relief. 

Q. Does the Defendant Columbia Plaza Corporation have 
5 and \% millions dollars? A. No, it certainly doesn’t. 

Q. Has it ever had? A. No. It never had that money, 

but it was meant to have it. 
67 Q. It has a thousand shares of common stock of 
a par value of $1.00 a share, doesn’t it? A. That 
is correct. 

Q. So, presumably, it has paid in capital of $1,000? A. 
Yes, plus the $40,000 that was obtained from me which it 
has never been reflected in the stock book, for reasons 
which I do not know. 

Q. For which you and Mr. Antonelli have 26 percent of 
the capital stock, isn’t that correct? A. That is correct. 

Q. Now, from what source would the Columbia Plaza 
Corporation obtain 5 and 14 million dollars to purchase 
the land involved other than by borrowing or by recapital- 
izing? A. Obtain it from John McShain or from Shannon 
and Luchs. 

Q. By a gift or by borrowing? A. By obtaining it from 
John McShain and/or Shannon and Luchs, advances. 

Q. When you say advances, you mean loans, do you not? 
A. No, not in the conventional sense. 

Q. What do you mean, that they are going to make a 
gift of 5 and 14 million dollars to the Corporation? A. 
I mean that they are going to furnish the equity neces- 

sary to the Corporation which would be returned to 
68 them or remain in the transaction. 
Q. At what rate of interest? A. No. 

Q. They are supposed to put up 5 and 14 million dollars 

with no interest? A. T didn’t say that. 
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Q. What did you say? A. I said they would furnish the 
equity necessary for the project. 

Q. And in return for that what would they receive? A. 
They would receive their stock, their management fee, 
their building contract. 

Q. They already have all those, do they not? A. Yes. 

Q. Yes. A. But they were meant to perform the other 
side of paragraph 9, which they have not done, of course. 

Q. Do you have any provision in any contract among 
the stockholders or between Columbia Plaza Corporation 
and the plaintiffs, or any of them, that provides for John 
MeShain to put up that money? A. I think it is inherent 

in all of the documents that we havem entioned here 

69 today in the pattern of the affairs of this company. 

Q. I am asking you, is there any such provision 

in any contract? A. I think it is implied in all the con- 
tracts. 

Mr. Hilland: Let’s take a short recess. 


(A short recess was taken in the proceedings. ) 
Mr. Hilland: Back on the record. 
By Mr. Hilland: 


Q. Mr. Gould, do you have with you a copy of the letter 
that you and Mr. Antonelli signed at the time you acquired 
20 percent of the stock of the Columbia Plaza Corporation? 

Mr. Bergan: Do you have a date on that letter, Mr. 
Hilland? 

Mr. Hilland: No, I haven’t. 

The Witness: Do vou have one there? 


By Mr. Hilland: 


Q. Do you have it there? A.No. There was one signed. 
Tt was August of 1960, maybe. 

Mr. Bergan: I think that is the one we could not come 
up with this morning. 

The Witness: I believe it was August of 1960. 
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Mr. Bergan: You are talking about a letter from Anto- 
nelli and Gould to the Columbia Plaza Corporation? 
70 Mr. Hilland: That is right. 
Mr. Bergan: I think it was in July of 1960. 
The Witnesss: No, it is not. It is August 13, 1960 or 
August 26th of 1960. I think there is a letter from Anto- 
nelli to John McShain dated August 19, 1960. That is the 
one. 


By Mr. Hilland: 


Q. Is that a letter from Antonelli and Gould to the 
Columbia Plaza Corporation? A. It is a letter to us from 
Salkeld dated July 13th, 1960. Is that the one you refer to? 

Q. Well now, Mr. Gould, you do admit that the Columbia 
Plaza Corporation does not have now, never has had 5 and 
14 million dollars with which to purchase the land in- 
volved, that is covered by this lease agreement? A. I agree 
that is true, but I am not admitting it, if that has any 
significance. 

Q. Then in your Complaint you have not alleged that 
the Columbia Plaza Corporation is able to do what you 
pray the Court will order and direct it to do in the prayer 
of Count 1 of your Complaint, do you? A. Yes, I think 
the Corporation is able to do it. 

Q. You do not allege that, do you? 

Mr. Bergan: I think the Complaint speaks for itself. 


71 Mr. Hilland: All right. 
By Mr. Hilland: 


Q. You say yes, you think the Corporation is able to do 
it. How? A. Because they are entitled, the Corporation 
is entitled to get the money from Shannon and Luchs or 
from John McShain, the gentlemen that are meant to be 
behind this Corporation, who have always held themselves 
forth as being behind the Corporation. 

Q. Can you point to any contract or any provision of 
any contractor that spells out any such requirement on the 
part of either John McShain or John McShain, Incorpo- 
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rated, or the Shannon and Luchs Company? A. Yes. I 
would point to all the papers that have been related to, 
among the papers that we have discussed here. And I 
would point to all the files that the Corporation has filed 
with the RLA, and all the papers with the Federal Housing 
and Home Agency, and all papers and correspondence with 
Mr. McShain to those various agencies. 

Q. All right. Under what provision of any such docu- 
ment would you base an action on behalf of Columbia Plaza 
Corporation against John McShain or John McShain, In- 
corporated? 

Mr. Bergan: I think you are asking Mr. Gould 
72 for a legal opinion, Mr. Hilland, and I am going to 
direct him not to answer that question. 

Mr. Hilland: It is a claim he has made. 

The Witness: May I ask you, Mr. Hilland, if you think 
there is a basis for it as attorney for the Corporation? 

Mr. Hilland: I assure you I think there is no basis. I 
think your suggestion is utterly ridiculous. You asked for 
my opinion, that is it. It would be a strike suit and a 
ridiculous lawsuit. 

Mr. Bergain: I just want the record to show that my 
silence as to Mr. Hilland’s comment does not necessarily 
mean T am in agreement with it. 

Mr. Hilland: I will concede that. 

Mr. Bergan: T figure you would. I did not want to meet 
myself coming back in about 18 months. 

By Mr. Hilland: 

Q. You allege that the plaintiffs are the owners of 260 
shares of the common stock of Columbia Plaza Corpora- 
tion? A. Yes. 

Q. And that is 26 percent of the stock? A. Close to 26 
pereent. 


Q. Originally the plaintiffs acquired 20 percent, 
73 did they not? A. Yes. 

Q. And what did they pay for that? A. They paid 
$40,000. 
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Q. Was that in the form of a cancellation of a promis- 
sory note in that amount? A. No, it was not. It was in 
addition to a payment of $50,000. 

Q. Well, was the $40,000 paid to Columbia Plaza Corpo- 
ration, or was it paid to somebody for it? A. The $40,000 
was withheld from our settlement proceeds. I don’t know 
who received it. 

Q. It was paid to the architects, wasn’t it? A. I don’t 
know. It was withheld from us at settlement. 

Q. Didn't you, Mr. Antonelli and Mrs. Gould sign a 
letter agreeing to put up that $40,000 for the architects? 
A. We signed a letter. May I make a fairly long answer 
to it? 

Q. Yes. A. Mr. Salkeld made an offer to us in writing to 
give $40,000 to the Corporation for 20 percent interest in 
the company. We rejected this offer. 

He then asked if we would deduct $40,000 from our settle- 

ment proceeds for 20 percent interest in the com- 
74 pany, and this we agreed to do. Does that answer 
your question, sir? 

Q. You did that through the Title Company? A. That 
was done through the Title Company. In addition to that, 
the promissory note was given to us from the Corporation 
which provided for its payment approximately one year 
from its date of issue. It was returned to the Corporation. 

Q. Didn’t you actually pay, the plaintiffs pay $260 for 
their stock to Shannon and Luchs Company which had 
advanced that amount to Columbia Plaza Corporation? A. 
I think what we were required to do was write checks for 
$65, Mrs. Gould for $65, $65 for me and double that amout 
for Mr. Antonelli. That was to reimburse Shannon and 
Luchs. 

Q. The original block of stock you acquired was 200 
shares, wasn’t it? A. Yes. 

Q. And then you acquired three blocks of 10 shares each, 
did you not? A. No. We were never issned any certifi- 
cates. 
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Q. Yes. But you acquired the right to have them issued? 
A. I don’t recollect. 

Q. It was three blocks of 10 each, was it not? A. I don’t 

recollect. The stock book has been very poorly 
75 kept. It is lost. We eventually were furnished with 

a certificate and it was only upon our making a 
formal demand on the Corporation that this was done. 
This was done through my attorney, Mr. Kahn, as I recall 
it. 

Q. When did the plaintiffs pay for the additional 60 
shares? A. Our stock was issued to us following our 
March settlement with the RLA, as I recall it. 

Mr. Bergan: Your question is when, wasn’t it, or what? 
He is answering when. 

The Witness: Excuse me. I didn’t understand the 
question. I thought the question was when. Apparently it 
may have been issued in the fall of 1961. 


By Mr. Hilland: 


Q. I didn’t ask you when, I don’t think. I said what 
did you pay for it, what consideration did you pay for the 
additional 60 shares? A. I believe that the additional 
stock was covered in our contract of March 2nd, 1961. Sub- 
sequently, it was reflected in the stockholders’ agreements 
and in the contract of October 3rd, 1961. And the stock- 
holders’ agreement, I think. 

Q. What provision or under what provision of the March 

2nd, 1961 agreement did you receive those 60 shares 
76 of stock? A. Paragraph 20. 
Q. What subparagraph? A. Apparently all of 
them. 

Q. Did you receive it under subparagraph 20(e)? A. 
Mr. Hilland, I am not the registrar of the stock. I think 
you would have to ask Mr. Hurst who issued the stock or 
Mr. Luchs who signed the certificates as to how they come 
into our name and our possession and for what amounts. 
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Apparently the records have not been correctly kept by Mr. 
Hurst who is the treasurer. 

In that amount of cash that we paid for the stock and for 
which we had a later agreement, has never reflected, has 
never been reflected in the capital of the company, among 
other things. I might say that the first stockholders’ meet- 
ing that I went to, which was in 1961—well, strike that, it 
is immaterial. 

Q. Who was the secretary of the Corporation at the time 
that you acquired your stock? A. Possibly Jim Kunen or 
maybe Mr. Hurst. 

Q. Mr. Hurst did not have anything to do with it at that 
time? .A. Mr. Hurst did not have anything to do with it 
at that time? A. Mr. Hurst was the bookkeeper for the 


company. 
Q. Well. did you receive any of those additional 60 
shares for any of the items or $14,800 cash referred to 
77 in paragraph 3, page 6 of the Agreement of October 
3, 1961! A. My recollection is no. Again, I would 


refer you to the Corporation to ask them on what basis 
they issued the stock to us. I didn’t issue the stock. I 
was given the stock by the Corporation bearing Mr. Luchs’ 
signature, presumably the secretary. You better direct 
your questions to them and ask them on what basis they 
issued me the stock. 

Q. How much of the items in $14,300 cash referred to in 
paragraph 3, page 6 of the Agreement of October 3, 1961 
ever became payable? A. Two. 

Q. And for what months? A. I believe January and 
February 1962. 

Q. How were those two items of $14,800 cash, did you 
say, in January and February 1962, were paid? A. They 
were paid by two bad checks from the Corporation. 

Q. Were they paid in whole or in part by the deductions 
by Antonelli and Gould from the parking revenues on these 
properties? A. Subsequently. And I might add that their 
payment was not to he at my expense as a stockholder. 
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The payment of $14,800 was not to be at my expense as a 
stockholder. But it now appears that the plaintiffs 
78 here have been paying 26 percent of this amount. 
So I am going to instruct my attorneys and account- 
ant to look into that because it is probably that 26 percent 
of that amount should be reimbursed to us. 

Q. Well, how much did Antonelli and Gould deduct from 
the parking lot revenues for these items of $14,800 in 
cash? A. We deducted $14,800 cash, plus interest. 

Q. You deducted for two months, did you not? A. We 
deducted a total of $29,600, plus interest. 

Q. Yes. A. I might add, Mr. Hilland, that this was an- 
other illustration of the Corporation’s failure to perform 
its obligations. And we accommodated the Corporation 
by this arrangement. 

Q. Well, the Agreement provided for that, did it not? 
A. The Agreement provided for $14,800 cash. I was given 
two bad checks which I was asked to hold, that the Corpo- 
ration did not have any access. 

Later on I returned the checks to the Corporation and 
this arrangment was worked out, whereby over a period 
of time the $14,800 or the $29,600, which we were due to 
have in cash at that time was going to be worked out of 
the parking arrangement. So I say again, we accommo- 
dated the Corporation. It is another illustration of the 
Corporation’s failure to perform its obligations in accord- 

ance with its undertakings. 
79 Q. Did you ever present either of these checks 
for payment? A. No. I was requested not to. 

Q. As a matter of fact, when they were handed to you 
it was with the understanding that you were going to hold 
those checks, wasn’t it? A. That is right. They were bad 
checks. I was told so by Mr. Hurst, the secretary-treasurer. 

Q. You knew they were not good when you received 
them? A. That is right, they were bad. That is how I 
know they were bad checks. 
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Q. You were told to hold the checks, mght? A. Right. 
I was not told to—I had the right to cash them if I wanted 
to, Mr. Hilland. I chose, as an accommodation to this com- 
pany, not to do it. 

Q. But thy were given to you with the understanding 
that you would not present them to the bank for payment? 
A. They were given to me on my insistence that I be given 
the checks. 

Q. But with the understanding you would not present 
them for payment? A. I don’t know on what basis they 
were given to me. You will have to ask the person who 

gave them to me. 
So Q. Do you deny thta they were given to you with 
the understanding that you would not present them 
for payment? A. I did not plan to present them for pay- 
ment. I may have indicated I’ was not going to. 

Q. Well now, the $29,600 was actually paid to Antonelli 
and Gould by monies they withheld from parking revenues, 
isn’t that correct? A. Yes. This was worked out at the 
request of the Corporation. I would like to point out this 
was incorrectly computed because this provision of the 
contract, I believe, provides that the $29,600 is not to be at 
my expense or at the expense of the plaintiffs, but as a 
practical matter, since it has been withheld from the Corpo- 
ration’s income, my interest in the company has been di- 
minished by that amount. 

Q. After you received it— A. You understand what I 
am trying to say? 

Q. After you received the $29,600, did you ever return 
those two checks to Columbia Plaza Corporation? A. I 
returned them ahead of that at the request of Mr. Hurst. 

Q. Now, in addition to the $29,600 in cash you withheld, 
did you receive 10 shares of the capital stock of Colum- 

bia Plaza Corporation for another item of $14,800? 
81 A. Not as far as I recall. I have only received one 

stock certificate, so far as I recall. That was for a 
set figure. 
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That is incorrect. Strike that. I have now somewhere 
one certificate for the total amount of the stock. That is, 
I have 65 shares, Mrs. Gould has 65 shares and these are 
shares in a single certificate. 

Q. At the time that you received these two checks from 
Columbia Plaza Corporation, the delivery of those checks 
was tied in with the operation of parking lots, was it not? 
A. No. 

Q. Didn’t Columbia Plaza Corporation have the lease 
from RLA? A. It did. 

Q. And Antonelli and Gould was desirous of operating 
the parking lot facilities on those lots, were they not? A. 
They were. 

Q. Wasn’t it in that text that the two checks were given 
to Antonelli and Gould, with the understanding that they 
would hold them and get paid out of the revenues from the 
lots? A. No, that it not correct. It is the other way around. 
It was that the checks were issued upon my demand that I 

be paid the amount that was due me, because for the 
82 umpteenth time this Corporation did not perform its 

obligations. I was tired of letting them for no rea- 
son not to perform its obligation. So I demanded and 
obtained the two checks. 

Subsequently, the Corporation, not having the money to 
pay it, endeavored to work out an arrangement with us, 
and that is when the parking agreement, that is when the 
reduction of their amount from the parking agreement was 
effectuated. At least the reduction of $29,600 being taken 
out of the parking arrangement. That was the manner 
by which the checks were returned. 

Q. That was all at the same time, though, wasn't it? A. 
I don’t know when the parking agreement actually began, 
but the $29,600—the two $14,600 checks—the two of them 
was what I specifically was concerned with. Mr. Antonelli 
handled the parking aspects of the transaction. In my 
opinion, they are entirely separate. 

Q. Now, with respect to the allegation of Count 4, para- 
graph 33 on page 10 of your Complaint, you allege that on 
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information ana belief that Columbia Plaza Corporation 
bas realized net earnings. What net earnings? A. It is 
my understanding of net earnings, that it would be they 
have received a monthly sum from or a quarterly sum 
from Parking Management. 
Q. Well, is the sum they received from that repre- 
NS) sent net earnings to Columbia Plaza Corporation? 
‘A. Lam not the bookkeeper. I would assume if you 
got earnings, unless you have expenses that offset them, 
you have got net earnings. We were furnished a miserable 
statement which purported to be a final statement prepared 
by Ernst & Ernst. But it is so qualified by statements of 
one sort or another that I don’t think you could describe 
it as a balance sheet or as an income statement. 
Q. When did you receive that statement? A. At the 
stockholders’ meeting. 
Q. When! A. Maybe on March 10th of this year, 1964. 
I might say that the holding of that meeting and the 
furnishing of that statement was caused by my repeated 
calls to Hinders and Frank Luchs’ office to advise them 
they had not held an annual meeting for two years, and to 
advise Mr. Hurst, the bookkeeper, that we were entitled to 
an accounting. This was what we were furnished. 
Mr. Bergman: That was on March 17. 
The Witness: March 17. 


By Mr. Hilland: 


Q. Do you have that statement with you? A. No. It is 
in the possession of the company. 
84 Q. Does that statement of Ernst & Ernst, Certified 
Public Accountants, show that Columbia Plaza Cor- 
poration has realized net earnings? A. It shows nothing. 
Q. I didn’t ask you that. Does it show that Columbia 
Plaza Corporation has realized net earnings? A. I don’t 
know. 
Q. Have you read the statement? A. Yes, I have. 
Q. You say it does or does not show that Columbia Plaza 
Corporation has realized net earnings? A. In my estima- 
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tion, it shows that it has received a deferred income. And 
it is my understanding that the Coropration has filed an 
income tax return in the past showing income. 

Q. Do you have a copy of the income tax return or re- 
turns to which you have just referred? A. The income tax 
return to which I have referred is based on a conversation 
I had with Mr. Hurst that the Corporation had failed in 
the past to remember that it had received parking income 
from us and that it had owed the Federal Government and 
the District Government money. Now, I do not know— 
Mr. Hurst told me this statement—and I do not know 

whether he prepared an income tax return to corre- 
85 spond with what he told me or not. 
Q. Now, since you received that statement of 
Ernst & Ernst, Certified Public Accountants, have you 
asked anyone connected with Columbia Plaza Corporation 
for any further accounting? A. I asked for some qualifica- 
tions or analysis at the meeting, but it was not forthcom- 
ing from the officers. 

Q. Well, since then have you asked anyone connected 
with the company? <A. No. 

Q. Do I understand correctly, Mr. Gould, that under this 
contract of October 3, 1961, you claim that money was 
payable on account of $685,000 before any building has 
been erected and has been operated? A. Under certain 
circumstances, yes. 

Q. What? A. Such as presently exists. 

Q. Under what provision of that contract or any other 
contract, do you base that claim? A. I base that claim on 
all the papers involved, among all the papers, and looking 
at the overall picture and the intent with which they were 
intered into. 

Q. Can you point to any specific provision under 
86 which you have become entitled to a payment on ac- 
count of $685,000 at this time or heretofore? A. No. 

I think all the documents speak for themselves. 
Q. You cannot point to any specific provision, is that 
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your position? A. My position is, I just answered you. 


It is contained within the framework of all the documents. 
Mr. Hilland: Off the record. 


(Discussion off the record.) 
Mr. Hilland: Back on the record. 
By Mr. Hilland: 


Q. Mr. Gould, has any building been erected on any of 
the real estate properties involved in this case? A. No, sir. 

Q. Has financing for the erection of any building on any 
of the properties involved in this case been obtained up to 
this time? A. I don’t know. 

Q. Well, to your knowledge, has financing been applied 
for? .A. It has been represented to me that financing has 
been applied for, but I don’t know of my own knowledge. 

Q. It was represented to you that it has been 
$7 applied fort A. Yes. 

Q. Where? A. I don’t know. I read this in the 
newspapers, I keard Mr. Luchs say so on the radio. 

Q. Haven’t you been informed that they made an appli- 
cation with the Federal Housing Administration? A. No. 

Q. What? A. No, I haven’t been informed of that. We 
are not generally informed. 

Q. Have you inquired? A. I am always interested. 

Q. What? A. I am always interested. 

Q. Have you inquired of anyone connected with the Cor- 
poration? A. Not recently, no. Yes, excuse me, I did spe- 
cifically inquire at the last stockholders’ meeting. I think 
Mr. Mack was there. And I asked how was the project to 
be financed, whether there was any agreement with Mr. 
MeShain, so on and so forth and everybody got up and 
walked out of the room. 

Q. Well, have you made any inquiries as to 
88 whether or not an application for a Federal Housing 
Administration loan is pending? A. No. 

Q. Have you inquired of the Federal Housing Adminis- 

tration? A. No. 
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Q. Have you had anyone inquire for you? A. No. 

Q. Have you inquired? A. Mr. Antonelli may have in- 
quired. I have not myself. 

Q. Well, has he given you any information about it? A. 
No. 

Q. Do you know who was in charge of preparing an 
application for a Federal Housing Administration loan? 
A. No. Is there one pending? 

Q. Yes, there is. It is my understanding that you know 
that. Do you know that? A.I don’t know. I would like to 
elaborate on my last answer. I f you mean do I understand 
that the company in the past has made applications or has 
correspondence with them, yes, I do know that. And I do 
know that certain representations have been made by Mr. 
Salkeld, on behalf of the company, and correspondence 

with Mr. McShain to the agency on his own behalf 
89 or on behalf of the company. I assumed that you 

meant now that there has been a lease transaction 
has another application been made. I know that there were 
discussions pending previously. 

Q. Well, don’t you also know that since January 29, 
1964, an application for a Federal Housing Administration 
loan has been filed and is still pending? A. I do not know 
this. I would be very interested in knowing its terms. I 
would suggest that you tell Mr. Luchs at his next stock- 
holders’ meeting to inform the stockholders of this, that 
they would be interested in knowing. I would consider it a 
proper thing for a president of a corporation to inform the 
stockholders about it. 

Q. Do you know of any financing of any kind or nature 
that Columbia Plaza Corporation has obtained for the 
erection of a building on the lands involved in this case? 
A. No. 

Q. Now, with respect to Count 3, paragraph 31 of the 
Complaint, in which you alleged that if the amendment to 
the Article of Incorporation of defendant is applicable to 
the plaintiffs’ right under the Agreement of October 3, 
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1961, it deprives the plaintiffs of their rights as creditors 

to enforce payment of $685,000 which defendant agreed to 
pay them in such Agreement. 

90 Has anyone connected with the Columbia Plaza 
Corporation asserted to you, or to any of the other 

plaintiffs, that that amendment is applicable to the plain- 

tiffs’ rights? A. No. 

Q. Has anyone connected with the District of Columbia 
Redevelopment Land Agency made any such assertion? A. 
No. I would like to qualify both those answers by saying 
that I requested both before the Redevelopment Land 
Agency hearing on the lease and at the stockholders’ meet- 
ing an opinion from the attorney that it would not imperil 
my position, and received a negative reply in both instances. 

Q. Have the plaintiffs, or any of them, had any dispute 
with anybody, with any person, firm or corporation inter- 
ested in the transaction about the question of whether or 
not this amendment applies to the plaintiffs’ rights under 
the Agreement of October 3, 19612 Has there been any 
dispute? A. Not to date. Excuse me. Do I take it, do I 
take that to mean, Mr. Hilland, you do not think that it 
applies to us? 

Q. Iam making no statement about it. I am just trying 
to find out whether or not there is any dispute involved. 

Mr. Hilland: Off the record. 


(Discussion off the record.) 
91 Mr. Hilland: Back on the record. 
By Mr. Hilland: 


Q. Mr. Gould, you attended the hearings, did you not, of 
the Dowdy Subcommittee in the House of Representatives? 
A. Some of them. 

Q. During the course of those hearings, would you trans- 
mit messages to Mr. Dowdy and other representatives of 
the Subcommittee? A. I suppose the answer would be yes, 
I was in consultation with them. 
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Q. While they were examining various witnesses, you and 
Mr. Antonelli would pass notes to them, is that right? A. 
No, I don’t think that is right. 
Q. What? A. That is not right. 
Q. What did you do? A. You asked me if I was in con- 
tact with them. 
Q. Yes. A. Yes, I was under a continuing subpoena to 
furnish them with all documents. 
Q. But were you present when Mr. Doyle of RLA testi- 
fied? A. Yes. 
Q. During his testimony did you and Mr. An- 
92 tonelli transmit any messages to Mr. Dowdy and 
other representatives of the Subcommittee? A. No, 

not as I recall. 

Q. You deny that? A. I don’t recall it. 

Q. Were you present when James Salkeld testified? A. 
Yes, on one occasion. 

Q. During the course of his testimony did you transmit 
any messages to Mr. Dowdy and other representatives of 
the Committee? A. I don’t know what you mean by trans- 
mitting messages. 

Q. During the course of the examination. A. I would 
say 00. 

Q. Did Mr. Antonelli? A. I don’t know. 

Q. Were you with Mr. Antonelli? A. Yes. 

Q. Were you present when Mr. Frank Luchs testified? 
A. On one oceasion, yes. On two occasions, I think. 

Q. During the course of his examination, did you trans- 
mit messages to Mr. Dowdy and other representatives of 

the Committee? A. I would say no. 
93 Q. Prior to the commencement of those hearings, 
to what representatives of that Committee did you 
talk? A. None. 

Q. You were not interviewed by any of them? A. You 
are talking about the Committee? 

Q. Any representative of the Committee. A. You are 
talking about the Members of Congress? 
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Q. Not ‘‘Members of Congress,”’ their investigators, 
any lawyer. 

Mr. Bergan: Any Member? 

Mr. Hilland: Yes. 

The Witness: Yes, I did. 


By Mr. Hilland: 


Q. Who did you talk to? A. I talked with two of them 
—Thomas Owens and Harry Barnes. And, yes, also Stanley 
Garber. 

Q. When did you talk to Thomas Owens? A. When? 

Q. When. A. I think it was on various occasions. 

Q. Well, where? A. At my office and on Capitol Hill. 

Q. How many times did you talk to him? 
94 A. Icouldn’t say. Maybe 10 times. 

Q. Was Mr. Sexton your lawyer at that time? A. 
He was. 

Q. Did he also talk to Mr. Owens? A. He did. 

Q. Do you know how many times? A. No. 

Q. Did he ever talk to him in your presence? <A. Yes. 

Q. How many times? A. Maybe four or five. 

Q. Did you give to Mr. Owens information about Colum- 
bia Plaza Corporation? A. I did. I was under subpoena to 
do so. 

Q. Well, before you got the subpoena, before the hear- 
ings up there on Capitol Hill? A. Never. 

Q. When was the subpoena issued? A. I would have to 
look in the record. 

Q. When was it served on you? A. Well, you would 
have to look in the record for that. I furnished them with 
no material until after I was under subpoena. I might 

add that because there has been some question 
95 about that, that the first time I was approached by 
anybody from Capitol Hill was in the late spring of 
1963, a fact which I reported to Mr. Salkeld and to Mr. 
McShain and Mr. Luchs. And it was with Mr. McShain, 
who I met in the late spring of 1963. After that I had no 


435 


contact with the Committee until the fall when the ex- 
aminers came down to see us, or the investigators came 
down to see us. 

Subsequently, they asked for our records and furnished 
us with a subpoena, and we supplied them with our records. 

Q. When did you supply them with your records? A. 
We supplied them with our records in response to the 
subpoena. 

Q. Whe tn A. Prior to their hearings. I can’t tell you 
the exact date. 

Q. How long prior to their hearings? A. Well, let me 
answer it this way: I can determine the date of the sub- 
poena and then I supplied them. But no document prior to 
the date of the subpoena. 

Q. Did you resist the subpoena in any manner? A. No. 

Q. Did Mr. Antonelli? A. No. 
96 Q. Was there any pending legislation concerning 
which they interrogated you at that time? A. Who 
interrogated me? 

Q. The representatives of the Committee, Mr. Owens or 
Mr. Garber? A. I don’t know. 

Q. Are you familiar with the provisions of Senate Bill 
628 on Urban Renewal Development? A. In a general 
way. 

Q. Are you familiar with the provisions of H. R. 9774, 
which is the Horton Bill, terminating the Columbia Plaza 
Urban Renewal Project? A. Yes, I am. 

Q. Have you and Mr. Antonelli employed a Texas 
lobbyist by the name of Robert A. Hall to represent you 
in connection with either of those bills? A. I have en- 
gaged a Texas law firm called Finney, Holman. And I 
believe that they have engaged Mr. Hall. My engagement 
is not for the purpose of lobbying for the bills, as you 
put it. My engagement is to have them represent me in 
connection with this Columbia Plaza matter. 

Q. In what way? A. In general legal representa- 
tion. 
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97 Q. Now, when and where did you first meet Robert 
A. Hall? A. I met Robert A. Hall through General 

Pinney. 

_ When? A. Through General Finney. 

_ Lsaid when? A. In January of 1964. 

Where? A. At the Mayflower Hotel. 

_ And it was through General Finney! A. Yes. 

. Who is he? A. He was my Commanding Officer dur- 
ing the war. 

Q. Who else was present? A. I don’t recollect. No 
one, I don’t think. 

Q. Was Mr. Antonelli present? A. Mr. Antonelli, I think 
during the course of the day that he may have come in. 
And I introduce Mr. Antonelli to General Finney and Mr. 
Holman. 

Q. When did you and Mr. Antonelli retain Robert A. 
Hall? A. I just told you, I didn’t retain Robert A. Hall. 
When did I retain General Finney? 

Q. Have you retained him, too? <A. I retained General 

Finney. 
98 Q. What is his address? A. His address is Dallas, 
Texas. 

Q. What is his full name? <A. Carl Finney. 

Q. What is his occupation? A. He is an attorney. 

Q. What is his address in Dallas, Texas? A. I think it 
is the Republic National Bank Building. 

Q. Is it the First National Bank Building? A. It could 
be, yes. It is a Bank Building. 

Q. Is Robert A. Hall a member of that law firm? A. 
I don’t know. I don’t think so. 

Q. Did you authorize Robert A. Hall of 617 First Na- 
tional Bank Building, Dallas, Texas to register as a lobby- 
ist for you and D. F. Antonelli, Jr.2 A. Well, I actually 
recommended to them that if they were going to have any- 
thing to do with the Hill, it would be wise for them to 
register. 
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Q. Did you authorize him to register? A. I suppose 
that was their authorization, yes. 

Q. You asked Mr. Hall to interest himself in Urban Re- 
newal Senate Bill 628, did you not? A. Which is that, the 

general urban renewal project? 
99 Authorizing downtown urban redevelopment. A. 
Yes, I have an interest in that Bill. 

Q. And you also asked him to interest himself? <A. I 
didn’t specifically. 

Q. In the so-called Horton Bill, known as H. R. 9774, 
which would terminate the Columbia Plaza Urban Re- 
newal Project, did you not, ask him to do that? A. He 
was authorized to, yes. 

Q. On which side of that pending legislation was he 
employed to interest himself? A. Well, my engagement 
of General Finney was for the entire Columbia Plaza 
Project. I take it that his decision as to whether he would 
wish to pursue the Horton Bill or not was a decision that 
he would make himself. I would prefer to see the Horton 
Bill passed. 

Q. Did you so inform General Finney? A. Yes. 

Q. Did you so inform Mr. Hall? A. Yes. 

Q. Did you and Mr. Antonelli employ them to try to 
see that the Horton Bill is enacted into law? <A. I em- 
ployed them for the purposes of representing me with 

respect to my entire Columbia Plaza situation. 
100 Q. What is your objective when you refer to the 

Columbia Plaza situation? A. Well, you have gone 
over a fairly complete set of documents, with the excep- 
tion of stockholder agreements between the parties. And 
I would say that that is the general framework of their 
representation, apart from the representation for which 
I originally engaged them, which is something else again, 
and far from this discussion here. 

Q. What is the objective of Antonelli and Gould? Are 
you and Mr. Antonelli seeking to recover ownership of 
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all of the properties involved in the Columbia Plaza 
Urban Renewal Project? A. I am seeking to protect my 
interest within the law. 

Q. Are you seeking to recover all of the ownership, 
ownership of all the properties involved in that project? 
A. I am seeking to protect my interest within the law and 
within the intent of the various agreements that I have 
signed, which I have been advised by my attorneys. 

Q. What do you mean when you say you are seeking to 
protect your interest? A. Well, I think it should be fairly 
evident to you by now, Mr. Hilland, that we have had a 

very substantial investment in this property, that 
101 over a number of years we have been endeavoring to 
protect our interest. We still have a very large in- 
vestment in this general project and we endeavor to see 
that our interest is protected in every legal way possible. 

Q. Does the Horton Bill, or would the Horton Bill, if 
enacted into law, promote in any way the best interests 
of the Columbia Plaza Corporation? A. I think that is 
an argumentative question, since the Corporation is in 
default, has been in default, failed to correct its default 
when I requested it to do so, and as you have pointed out 
now, it has no finances, that it might well be in its best 
interests. 

What would be your opinion? 

Q. Have you brought with you your stock Agreement 
dated October 3, 19617 A. Yes. 

Q. Would you produce it, please, your Stockholders’ 
Agreement dated October 3, 19617 A. I have a document 
which is not fully executed. I have never accepted a fully 
executed document. 

Mr. Hilland: Will you mark that as Defendant’s Ex- 
hibit No. 6 for Identification? 


(Document referred to was marked Defendant’s Exhibit 
No. 6 for Identification, to be a part of the record.) 
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102 By Mr. Hilland: 


Q. I show you what has been marked as Defendant’s 
Exhibit No. 6 for Identification and ask you what that 
is. A. That is a document entitled ‘‘Stockholders’ Agree- 
ment,’’ dated the 3rd day of October, 1961, by and between 
all of the stockholders undersigned of the Columbia Plaza 
Corporation. 

Q. Does it bear your signature? A. It does. 

Q. Does it bear the signature of Mrs. Gould? A. It 
does. 

Q. Does it bear the signature of Mr. Antonelli? A. It 
does. And it bears the signatures of James Salkeld, Frank 
Luchs, James L. Kunen and no one else. 

Q. Would you look at Defendant’s Exhibit No. 1? A. 
Yes, sir. 

Q. Does that bear your signature? A. It does. 

Q. You became a party to both of those Agreements, 
one dated October 3rd, 1961 and the other also dated 
October 3, 1961. One is called the Amended Agreement, 
the other called the Stockholders’ Agreement, is that 
correct? A. Right. 

Q. What compensation have you contracted to 

103. pay Robert A. Hall and General Finney for rep- 

resenting your interests in support of the Horton 

Bill, known as H. R. 9774, which would terminate the 
Columbia Plaza Urban Renewal Project? 

Mr. Bergan: I am going to direct him not to answer that 
question, Mr. Hilland. I think it falls within the attorney- 
client privilege. I also think it is totally immaterial. 

By Mr. Hilland: 

Q. You do admit having retained them? A. I have 
retained General Finney to represent me for all my in- 
terests in Columbia Plaza Corporation, in addition to other 
representation that he has conducted prior to that for 
me. 
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Q. What is he supposed to do for you in connection with 
Columbia Plaza Corporation? A. I guess the same work 
that any general counsel would do under the circumstances. 

Q. Well, specifically what is he supposed to do in con- 
nection with Columbia Plaza Corporation? A. I would 
say that he would take such action as he deems wise and 
contact with me in support of my best interests. 

Q. General Finney and Robert A. Hall do not appear 
as counsel in this case, do they? A. Not at the present 
time. 

Q. What other interests are you promoting on 
104 your part in connection with Columbia Plaza Cor- 
poration? A. Well, I suppose that you will have to 
consider the entire nature of the Columbia Plaza Cor- 
poration. It has presently committed itself to a 99-year 
lease to build certain improvements, a 99-year lease is a 
fairly substantial thing. And just from the point of view 
of the Corporation itself, you will appreciate that this is 
a complex thing. 

Q. Well, have you employed General Finney and Mr. 
Robert A. Hall to represent you and Columbia Plaza Cor- 
poration and promote its interest in any way? A. I have 
retained them for the purpose of representing my general 
interest in the Columbia Plaza situation. 

By illustration, I could point out to you that when the 
other existing stockholders allowed the Corporation to go 
into default last fall, were unwilling to perform their obli- 
gations to furnish the capital for it so that it could go 
ahead and perform its obligations, which they caused it 
to enter into with the RLA, that Mr. Antonelli and I per- 
sonally undertook to perform those obligations for the 
Corporation to buy out the other stockholders. You can 
appreciate that this involves a fairly substantial invest- 
ment on our part. And IJ take it that if this Corporation 
falls again into this same situation, that, as creditors we 
may well end up in the same situation again. 
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105 Well now, have you employed General Finney 

and Robert A. Hall to represent your personal in- 
terest as opposed to the interest of Columbia Plaza Cor- 
poration? A. I don’t think that these interests are at all 
divergent. 

Q. I am not asking you whether or not they are always 
divergent. I am asking you which you have employed 
them to represent? A. Obviously, I am the only one that 
has engaged them. I couldn’t engage them to represent 
the Columbia Plaza Corporation. But the interests of the 
Columbia Plaza Corporation and my interests, our many 
points coincided. 

Q. Have they been employed to represent you and D. F. 
Antonelli, Jr., too? A. Yes. 

Q. And have they been employed to represent your wife, 
Mary T. Gould? A.I suppose so by implication, yes. 
They would represent her interest, too. 

Q. But it was you and D. F. Antonelli, Jr. who actually 

employed them? A. I employed them. 
106 You personally? A. I personally, yes. 
Q. With Mr. Antonelli’s knowledge and consent? 
A. Yes. 

Q. They are going to be paid or have been paid by you 
and Mr. Antonelli? A. I presume so if they render serv- 
ice, they will be paid. 

Q. By whom? A. By Mr. Antonelli and myself. Pos- 
sibly by the Corporation if service is rendered to the 
Corporation. 

Q. Now, specifically, have you asked Mr. Hall or General 
Finney in any way to promote the best interest of the 
Columbia Plaza Corporation? A. I don’t suppose so. Spe- 
cifically they are engaged to protect my personal interests. 

Q. And how does the Horton Bill protect your personal 
interest? A. Well, the Horton Bill, as I understand it, 
would terminate the Columbia Plaza Project. 

Q. And then what would happen? A. And the property 
would then be offered back to the stockholders, or not the 


stockholders but the prior landowners, at the figure at 
which the land was taken away from them, plus 
107 ~— interest. 
Q. That would be D. F. Antonelli and Columbia 
Plaza Corporation, would it not? A. No. 

Q. Who would it be? A. That would be myself and 
Antonelli. 

Q. At the time it was taken over by the RLA, Columbia 
Plaza Corporation was the contract owner, was it not?) A. 
Was it? 

Q. Was it not? A. I don’t know. 

Q. Your position is, that the former owners would, 
within the meaning of the Horton Bill, be you and Mrs. 
Gould and Mr. Antonelli? A. I would say so, yes, that 90 
percent of the project, of course. This is other land that 
would be offered back to the other individuals. 

Q. If General Finney and Mr. Hall are successful in 
their representation of the personal interest of you and 
Mrs. Gould and Mr. Antonelli, you three ultimately would 
again become the owners of all the real estate involved 
in the Columbia Plaza Urban Renewal Project? A. We 

would become owners of the property that we owned 
108 prior to the time the project went into effect, prior 
to the time that the land was taken away from us. 

Q. That is substantially all of it? A. That is about 90 
percent of it, I would say. By way of further explanation, 
I would say that this possibility was contemplated by Mr. 
Luchs and Mr. Salkeld who, at the time of the October 
Agreement, obtained from Mr. Antonelli and me a state- 
ment that we would offer Mr. McShain the opportunity to 
be a participant and a builder in the project and offer the 
Shannon and Luchs Company the opportunity to be the 
managing agents for the company that would be formed in 
the event that we should reaequire the land for any reason. 

This letter was prepared at Mr. Luchs’ personal request. 
So I take it that it was something that he contemplated. 
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Q. Do you have that paper? <A. I have a copy of it, of 
the original. 

Q. May I see it, please? A. I don’t have it here. Mr. 
Luchs has the original, I am sure. 

Mr. Hilland: Will you mark that as Defendant’s Ex- 
hibit No. 7 for Identification? 


(Document referred to was marked as Defendant’s Ex- 
hibit No. 7 for Identification, to be a part of the record.) 


109 By Mr. Hilland: 


Q. Mr. Gould, I show you what has been marked as De- 
fendant’s Exhibit No. 7 for Identification. Can you iden- 
tify that? A. Yes. I identify this as a paper dated Octo- 
ber 3rd, 1961 in my handwriting, signed by Mr. Antonelli 
and myself, and prepared at the request of Mr. Luchs and 
Mr. Salkeld. 

Q. Whose handwriting is it? A. It is in my handwriting. 

Q. Whose signatures are on it? A. Mr. Antonelli’s and 
myself, I just said that. 

Q. What is the date of it? A. October 3rd, 1961. 

Q. Is that in your handwriting, too? A. Yes. 

Q. Was that signed and written by Mr. Antonelli simul- 
taneously with the Agreement of October 3, 1961, referred 
to in paragraph 3 of your Complaint? A. It was. 

Q. Now, Mr. Gould, would it be correct to say that the 
objective of you and Mr. Antonelli, in connection with your 
interest in the Columbia Plaza Corporation, is ultimately 

to reacquire ownership of the property you formerly 
110 owned in that area? A. I would say that our pri- 

mary object is to see that vacant piece of land be 
developed, to see it properly built and financed and we 
have endeavored in every instance, we have done every- 
thing within our power to effectuate this. 

When the majority stockholders allowed the Corpora- 
tion to lapse into default last fall, Mr. Antonelli and I un- 
dertook to make a presentation to the RLA personally 
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obligating ourseles to build this project. We would have 
been personally responsible for it. We undertook to pay 
McShain, to reimburse him for all the money that he had 
invested and pay him. On top of it, we wanted to give 
Shannon and Luchs a management fee of 5 percent under 
certain conditions. This proposal was turned down. 

We originally hoped the project would never go through. 
‘A long time after the Columbia Project went through we 
were not even stockholders of it. Later on Mr. Salkeld 
sold us stock in it, and after we became stockholders in 
it we endeavored to do all that we could so that the Cor- 
poration performed its obligations. 

Q. What are you and Mr. Antonelli doing now to ac- 
complish this objective that you just said you and he have? 

A. I would go further and say that our interest in 
111 this project is very substantial, and we are endeavor- 
ing to— 

Q. I am not asking you that. What are you and he 
doing now in the direction of that objective? A. At the 
present time, we are undertaking to have this Corporation 
perform the obligations that it originally undertook. 

Q. What do you mean by that? A. Well, in the first 
place, the Corporation is indebted to us in a substantial 
amount. In the second place, the Corporation undertook 
to purchase the land. The present pattern that has de- 
veloped is to release the Corporation from its obligation, 
to purchase the land that is, and emasculate our position as 
a creditor. And it also decreases our position as a stock- 
holder. 

We wish to see the Corporation perform its original obli- 
gation. We want to protect our interest. 

Q. I am asking you, what are you and Mr. Antonelli 
doing now to obtain or attain the objective of the Columbia 
Plaza Corporation to erect a building or buildings on the 
real estate involved in this case? What are you doing in 
that connection? A. At the present time, we have engaged 
a lawsuit to compel them to do it. 
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Q. In what Count of this Complaint do you pray 
112 that they be compelled to erect a building on these 
lands? A. Not to erect a building but to purchase 

the land. 

Q. What are you and Mr. Antonelli doing to help the 
Columbia Plaza Corporation to attain or obtain financing 
for this proposed project? A. We have not been requested 
to do anything. 

Q. Have you offered to do anything? A. Well, we 
neither have offered nor have we been requested to. 

Q. In the year 1964, have you done anything for Colum- 
bia Plaza Corporation in that direction? A. Well, I think 
that the initiation of this suit is a very substantial step 
forward for the Corporation. 

Q. Do you think this lawsuit is in the best interests of 
the Corporation? A. I would say it is in the best interest 
of the Corporation’s overall picture. I would say further 
that the Horton Bill might well be within the Corporation’s 
interest, too, and not only of the Corporation but those of 
the primary stockholders. 

Q. You filed that lawsuit to promote the best interest 

of the Columbia Plaza Corporation? A. No. I filed 
113 this lawsuit to preserve my interest. As I say, I 

don’t think that my interest in the Corporation’s 
interest are necessarily divergent. 

Q. You think that the Horton Bill is in the best interest 
of the Columbia Plaza Corporation? A. It might well be. 
If the Horton Bill passed last fall, the Corporation would 
have been saved paying a substantial amount of money to 
RLA. In addition to that, the primary stockholders would 
have been in the same position or substantially the same 
position that they were at the present time. 

Q. Mr. Gould, the Horton Bill did not pass last fall. Is 
it your position that if it is now or in the near future 
enacted into law that it will be in the best interest of the 
Columbia Plaza Corporation? A. It may well be. 
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Q. Is that your position, that it will be? A. I say it 
may well be. 

Q. Would you tell us how the Horton Bill will benefit 
Columbia Plaza Corporation? A. Well, you have got a 
Corporation with no capital which anybody will own up 
to, with the implied obligation of Mr. Salkeld, Mr. Luchs, 
Mr. McShain to furnish the money, and which they refused 
to furnish. You have a Corporation without any assets, 

it has signed a 99-year lease at $300,000 a year. 
114 This strikes me as a fantastic situation. 

And if, as a practical matter, it should be held 
that there was no obligation of Mr. Luchs, Mr. Salkeld 
and Mr. McShain to furnish the money, it would seem to 
me almost fraudulent with a company of no assets, to have 
signed a lease for this tremendous amount and for such 
a long period of time. Therefore, any method which would 
relieve the Corporation of its obligations would seem to me 
to be very beneficial to the Corporation and to the stock- 
holders involved. 

Q. And it is yours and Mr. Antonelli’s fond hope that 
it will be relieved of that obligation, isn’t it? A. Well, I 
would not be averse to it. 

Q. That is the end toward which you and he are working 
presently? A. Well, that is one of many things that Mr. 
‘Antonelli and I are working towards. 

Mr. Hilland: Would you please mark this as Defendant’s 
Exhibit No. 8 for Identification? 


(Document referred to was marked Defendant’s Exhibit 
No. 8 for Identification, to be a part of the record.) 


By Mr. Hilland: 


Q. Mr. Gould, I hand you what has been marked as De- 
fendant’s Exhibit No. 8 for identification, and which 
115 is a copy of the letter on the stationery of Mr. An- 

tonelli, dated December 13, 1963. Does that bear 
your signature, that copy? A. It does. 


447 


Q. Did you confer with him before he wrote that letter? 
A. I did. 

Q. Did you compose the letter for him? A. We worked 
together on it. 

Q. Did you know that he had sent a copy of it to Mr. 
Dowdy, Congressman Dowdy? A. It shows that on the 
lettter itself. 

Q. Was that done with your knowledge and consent? A. 
Yes. It was done at the suggestion of Mr. Muldoon, my 
attorney in the matter. 

Q. Was it done with Mr. Muldoon’s consent and know]l- 
edge? <A. Yes. 

Q. Was a copy also sent to Mr. Haydon Garber, Gen- 
eral Counsel of the Dowdy Subcommittee? A. Yes. And 
also to Mr. Neville Miller; to Mr. Phil Doyle; to Mr. 
George Reiseling. I would presume to all of these people 
shown at the bottom of the letter. 

Q. It was sent to all of them with your knowledge and 

consent? A. Yes. 
116 Q. And with the knowledge and consent of Mr. 
Antonelli? A. Yes. And at the suggestion of Mr. 
Muldoon, my attorney. 

Q. Will you state for the record why a copy cf this 
letter of resignation from Mr. Antonelli, directed to Frank 
Luchs, President of Columbia Plaza Corporation, was sent 
to Mr. Dowdy? A.I imagine because all these in- 
dividuals— 

Q. Not what you imagine, would you state the reason? 
A. I am telling you: because I imagine that all these 
individuals have an interest in this Columbia Plaza 
Corporation. 

Q. Would you state the reason a copy was sent to Hay- 
don Garber, General Counsel of the Dowdy Committee? 
A. For the same reason. 

Q. Would you state the reason a copy was sent to the 
three officials of RLA named at the bottom there? A. For 
the same reason. 
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Q. At the time that letter was written, which was De- 
cember 13, 1963, were any of those five gentlemen con- 
nected—other than John McShain, who is at the bottom; 
his was the sixth name there—were any of the first five 
gentlemen named connected with the Columbia Plaza Cor- 

poration, either as a sole stockholder, officer or di- 
117 rector, or general counsel or counsel? A. I hope 

that Phil, Mr. Doyle was not. The others were not 
except Mr. McShain. However, they all had a real interest 
in Mr. Antonelli’s resignation. 

Q. What difference did it make to Mr. Dowdy, the Dowdy 
Committee that Mr. Antonelli resigned? 

Mr. Bergan: I am not going to let him answer that 
question. I think you can ask Mr. Dowdy that. 

Mr. Hilland: Weil, the witness just said that he had a 
real interest. I am trying to find out what interest he had. 
He is the one who opened it up. 

Mr. Bergan: You are asking for Mr. Dowdy’s interest 
in Mr. Antonelli’s resignation. You can ask him why he 
sent it to him. 

Mr. Hilland: I am just following up on the cross-exami- 
nation, what his answer provoked. He said that they had 
a very real interest. I am asking him what interest Mr. 
Dowdy had in Mr. Antonelli’s resignation as a director of 
the Columbia Plaza Corporation. 

Mr. Bergan: And I direct him not to answer the question. 


By Mr. Hilland: 


Q. Do you refuse to answer, Mr. Gould? A. Yes. 
Q. What interest did Mr. Garber have in Mr. 
118 Antonelli’s resignation? 
Mr. Bergan: Same objection. 


By Mr. Hilland: 


Q. Will you answer the question? A. No. 
Q. What interest did Mr. Miller and Mr. Reiseling have 
in Mr. Antonelli’s resignation? 
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Mr. Bergan: Same objection and same direction to the 
witness with respect to those three. 


By Mr. Hilland: 


Q. Did any of those five gentlemen ask you or Mr. An- 
tonelli to send them a copy of that letter of resignation? 
A. No. Would you like to ask why Mr. Antonelli sent it? 

Q. L already asked you that? A. I didn’t say. 

Q. I asked you to state the reason and you said these 
five gentlemen have an interest. I am trying to find out 
the interest they had but your lawyer would not let you 


answer. 
Mr. Bergan: I think you have misquoted the record, but 
I am not going to argue with you now. 


By Mr. Hilland: 


Q. Now, as a matter of fact, you have been friendly out- 

side of this Subcommittee with Mr. Dowdy, have you 

119 not? A. No. I have never seen Mr. Dowdy outside 
of that Committee. 

Q. You have been friendly with Mr. Garber? A. I have 
never scen Mr. Garber outside of that Committee room. 

Q. How about Mr. Barber? -A. I have seen Barber in 
the office, in the Committee room. He has never come to 
the office at my request. 

Q. How about Mr. Owens? A. He has never come to my 
office at my request. I have seen him only in the Com- 
mittee room or in my office, and on one oceasion I saw him 
at the RLA hearing. That was by coincidence. 

Q. How about your lawyer, Mr. Sexton, has he been 
friendly outside of the Committee with these gentlemen— 
Mr. Owens, Mr. Garber, Mr. Barber, Mr. Dowdy? A. Not 
to my knowledge. 

Q. At a recent meeting of the Board of Directors of the 
Columbia Plaza Corporation, did you have a conversation 
with Mr. Paul Fry of the John McShain Company, Incor- 
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porated, that organization? A. In January, perhaps. 
120 Q. Yes? A. Yes. 
Q. What was the conversation you had with him? 
A. I suggested to Mr. Fry—I had quite a hard time getting 
alone with him because Mr. Salkeld and Mr. Luchs were 
very anxious to stay as close to the conversation as they 
could. I eventually got him alone and my suggestion was 
that the Corporation, which was then in default and in a 
precarious position, would very likely be benefited by the 
passage of the Horton Bill. 

Q. What did you say to Mr. Paul Fry? A. I said I 
thought it was very likely, in the best interest of the Cor- 
poration and of his clients, principals, to give it some 
serions consideration. 

Q. What did you ask him to do? A. What did I ask him 
to do, not anything. 

Q. What did you suggest that he do? A. I did not sug- 
gest that he do anything. 

Q. What was your purpose in saying to him what you 
have just said you said? A. Because it occurred to me 
that the Horton Bill might be a way out for all the various 
people that were involved. 

Q. Didn’t you really have in mind that it would 

benefit you and Mr. Antonelli and Mrs. Gould? 
121 A. It would benefit me and it would also benefit Mr. 
McShain. 

Q. How would it benefit Mr. McShain? A. Relieve him 
of an obligation to furnish money to a corporation. 

Q. How would it benefit the Columbia Plaza Corpora- 
tion? A. It would relieve it of an untenable position. 

Q. It would put it out of business, wouldn’t it? A. It 
would protect all its stockholders. 

Q. And put it out of business, wouldn’t it? A. Are 
you talking about the Corporation per se or the stock- 
holders? 

Q. It would put the Columbia Plaza Corporation out of 
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business, wouldn’t it? A. Well, it would relieve it from 
its obligations. 

Q. But it would put it out of business, would it not? A. 
Not necessarily. 

Q. Mr. Gould, when did you and Mr. Antonelli learn of 
the lease Columbia Plaza Corporation entered into with 
RLA? A. Probably about 5 or 6 or 10 days before the 
hearing was held by the RLA. 

Q. What was the date of that hearing? A. I think it 

was January 29th of this year. 
122 Do you remember the date of the lease? A. Jan- 
uary, well, the 29th, I guess it may be. Maybe the 
hearing was on the 16th. I am sorry, I don’t have those 
dates very clear. Maybe Mr. Hurst could tell you. 

Q. When did you learn the rent for the real estate prop- 
erties involved was increased from $7,012 to $27,406.31? 
A. When did I learn that? 

Q. Yes. A. Gee, I don’t know. I guess whenever I saw 
the lease. Do we have a copy of the lease? 

Q. When did you see a copy of the lease? A. I saw the 
copy of the lease, I got a copy of the lease from the 
Corporation, I believe. 

Q. When? A. Rather, from the RLA. 

Q. When? <A. The date of the RLA hearing. 

Q. January 29? A. If that is the date of the hearing. 

Q. Antonelli and Gould, with knowledge that the rent 
had been so increased, has remained in operation of the 
parking lot facilities on that lot until the present time, has 

it not? A. Well, if vou are trying to arrive at a 
123 conelusion, Mr. Hilland, let me explain it this way: 

We have an arrangement with the Columbia Plaza 
Corporation, a parking arrangement to continue until the 
buildings are built, until the construction starts. 

Q. The only question I am asking you is: The partner- 
ship, that is, Antonelli and Gould, is still in possession of 
that real estate? A. We are still in possession of that 
real estate. 
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Q. Still operating parking lot facilities on all of the prop- 
erty involved? A. Correct. 

Mr. Bergan: On all of it! 

The Witness: Yes, I think so. 


By Mr. Hilland: 


Q. The only rent you have paid for the month of March 
has been $7,012? A. Yes, the amount that we meant to 
pay. 

Q. You have not paid the balance of $20,394.31 claimed in 
Count + of the Counterclaim! A. Because that is not our 
obligation. 

Q. You have not paid itt A. Because it is not our 

obligation. 
124 Q. Yes. But you have not paid it? A. Yes, I 
have not paid it because it is not my obligation. 

Q. Now, during the course of your operations of the 
parking lot facilities on the real estate involved, you and 
Mr. Antonelli have been deducting monthly and quarterly 
a so-called management fee, have you not? A. That is 
nght. 

Q. Under what provision of the written agreement be- 
tween Antonelli and Gould, the partnership, and Columbia 
Plaza Corporation has the partnership been making those 
deductions? A. Under the arrangements designed between 
Mr. Antonelli, Mr. Salkeld. I have no knowledge of that 
Gate when the agreement was entered into, or particular 
knowledge of the Agreement. I suggest that you ask Mr. 
Antonelli about that. 

Mr. Bergan: Do you have a copy of the Agreement, Mr. 
Hilland? 

Mr. Hilland: Yes. 

Mr. Bergan: May I see it, please? 


By Mr. Hilland: 


Q. Mr. Gonld, have you seen that Agreement? 
Possibly. 
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Q. Do you have any recollection of any provision 

125 im that Agreement for a management fee? AI 
presume— 

Q. Not what you presume, do you have any recollection 

of a provision in it for a management fee? A. I would say 


es. 

Q. What? A. That it is based on the fact that we had 
been furnishing statements covering this point ever since 
we began our first payment. And this is the method by 
which we always used for calculating these type of arrange- 
ments. This is the arrangement that was made with the 
Columbia Plaza Corporation. Our statements shows that 
this is the way we calculated it. 

Q. For the record, the agreement states, and this might 
be the easier way to give it to you: We hereby agree to 
operate these properties for you under the following terms 
and conditions. 1, we will pay—this is the original Agree- 
ment of March 23, 1962—1, we will pay the monthly rental 
of $3,689.46 and all the direct expenses necessary to carry 
on a parking operation on all of the properties listed. 

2, any balance results from the monthly operations will 
be retained by us and you will be credited with 50 percent 
of the net proceeds. 

3, you will receive a monthly operating statement no later 

than 15 days after each monthly termination date. 
126 A. Who signed it, please? 
Q. Mr. Antonelli. 

Mr. Bergan: Before we leave here today, may we have 
a copy of that, please? 

Mr. Hilland: Yes. 

The Witness: I have requested it several time from the 
Corporation. 


By Mr. Hilland: 


Q. It also shows that it has been renewed from time-to- 
time and in the same language, the rent increase. 
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Now, under which paragraph of that Agreement do you 
and Mr. Antonelli contend that you are or were entitled to 
a management fee? A. I don’t contend. This is a fact. 

Q. Under which paragraph! A. Under the Agreement 
specified. 

Q. What language provides for a management fee in 
that? A. We provided you a monthly statement. Our 
management fee. if it was of concern, covers a multitude 
of direct costs that are not otherwise covered. 

Q. Is that direct expenses? A. Certainly. The cost of 
an accountant who audits the records, the cost of our 
127 tickets. Are our tickets listed there? The tickets 

that were charged. 

Q. This refers to your management fee. Do you take 
the position that you get a management fee off the top, then 
half of the profits, is that your position? A. No. Wait— 

Q. Just answer my question. Is that your answer? 

Mr. Bergan: He answered it. 

The Witness: No. 


By Mr. Hilland: 


Q. What is your position? A. Our position is, that we 
are to pay, that all direct costs are to be paid. And the 
direct costs in your statements if you will refer to one of 
our statements, you have received them for two years now 
without any complaint. It specifies a series of costs which 
are itemized, plus a management fee. 

The management fee is the basis for our getting a pro- 
rated amount of the direct costs of the tickets, of daytime 
supervision, for the general manager, the nighttime super- 
visor, the cashier, and a multitude of other items which we 
can describe if you want. 

Q. What do you do for the 50 percent of the net profit? 
A. Just what it provides. 

Q. What do you do, if you do all of these other 
128 things, for the management fee, what do you do for 
a 50 percent of the profit? A. What do we do for 

50 percent of the Corporation profit? 
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Q. I am asking what you do for 50 percent of the profit. 
A. I produce this amount of income for them. 

Q. For which you get a management feet A. I don’t 
get a management fee. The management fee is not a profit, 
Mr. Hilland. A management fee covers a multitude of 
indirect costs and direct costs that are not otherwise item- 
ized. 

Q. Has the partnership of Antonelli and Gould ever fur- 
nished the Columbia Plaze Corporation any accounting 
other than these quarterly statements that are sent? A. No. 
Incidentally, I would like to tell you that those statements 
may be in error insofar as I explained to Mr. Hurst before. 
We apparently have been paying 26 percent of an obligation 
which we should not have otherwise paid. So that it will 
be a reimbursement to Antonelli and Gould for 26 percent 
of the amount paid. 

Q. Mr. Gould, in addition to employing General Finney 

and Robert A. Hall, did you and Mr. Antonelli em- 
129 ploy Mr. John Sexton or his firm? <A. Yes. 

Q. To represent you before the Dowdy Subcom- 
mittee? A. To represent me before the Dowdy Committee. 
I imagine that may be within their general representation. 
Mr. Sexton has been my attorney for several years, $ or 
9 years, 5 or 6 years, something like that. 

Q. From time-to-time, you have had him conferring with 
Thomas Owens? <A. I have had him conferring with any- 
body any time that we have been contacted by the Com- 
mittee of House Committee No. 4. And it has been at their 
request. It has never been initiated by us. 

Q. You have always cooperated with House Committee 
No. 4, Mr. Dowdy’s Subcommittee, have you not? A. I 
guess I have. 

Q. Whenever they have contacted you, have you referred 
them to Mr. Sexton? A. I have initially referred the first 
contact to Mr. Luchs and Mr. Salkeld. That was last 
spring. It was only after we were subpoenaed that we 
began to take a real interest in the hearings. 
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Q. Have you also referred Mr. Garber to Mr. Sexton? 
A. I can’t recall it. 

130 Q. Have you referred Mr. Barber to Mr. Sexton? 
A. I don’t recall it. 

Q. Have you had Mr. Sexton representing you in support 
of the Horton Bill?’ A. 1 would say that to the extent 
that my interest may be advanced by the passage of the 
Horton Bill, that he would be representing me in that 
capacity. But his representation is a very general one 
and encompasses operation of the Columbia Plaza Corpo- 
ration and no specific aspect. 

Q. Has he also been representing Mr. Antonelli in sup- 
port of the Horton Bill? A. Yes. Well, under the qualifiea- 
tions I have just given you. 

Q. When did Mr. Sexton’s employment begin on behalf 
of you and Mr. Antonelli in support of the Horton Bill? 
A. Well, I suppose that his connection with the Columbia 
Plaza Corporation began back in May of 1960 as Mr. 
Kahn’s associate. He has been in on it in connection with 
the whole Columbia Plaza problem and has prepared thou- 
sands of documents, and in the negotiations and re-nego- 
tiations that have come about. We asked him to go up on 
the Hill to represent us when the hearings were halfway in 
progress. 

We read some stories in newspapers about it and 

131 thought we should have somebody up there. Later 

on Mr. Antonelli and I went up and followed it our- 

selves. And his representation has been through this entire 
period. 

Q. Well, then, from the commencement of the activities 
in congress, in connection with the Horton Bill, he has been 
representing you and even before that? A. He has been 
representing me since May of 1960. 

Q. But before Congress he has been representing you, 
and before the Horton Bill was introduced, hasn’t he? A. 
He has been my attorney, one of my attorneys for this 
entire period of time. Part of this time there has been a 
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Congressional hearing, part of this time he has been in 
attendance. Part of this time a bill has been introduced. 
During all of this period of time Mr. Sexton has been my 
attorney. 

Q. Well, with respect to the time of those hearing, when 
was the Horton Bill introduced, before or after the hear- 
ings began? A. I think the Horton Bill was introduced 
in January of this year. Maybe it was introduced just 
before Christmas. 

Mr. Bergan: I have a copy of it. I think it ought to say. 
January 28, 1964 is what is printed on the face of the Bil. 
That may be the date it was referred to Committee. 

Mr. Hilland: All right. That is all I have. 
132 Mr. Bergan: No questions at this time. 

IT have read the foregoing 131 pages, which contain 
a correct transcript of the answers I made to the questions 
therein recorded. 


Thereupon, 


D. F. Antonelli, Jr. 


the plaintiff, was called for examination by counsel for the 
defendant and, after having been duly sworn by the notary 
public, was examined and testified as follows: 


Examination by Counsel for the Defendant 
By Mr. Hilland: 


Q. Will you please state your name and address? <A. 
D. F. Antonelli, Jr., 1725 DeSales Street, Northwest, Wash- 
ington, D. C. 

Q. What is your home address? A. 5914 Onondaga Road, 
Bethesda, Maryland. 

Q. You are one of the plaintiffs in this case? A. I am. 

Q. Are you a partner of Kingdon Gould, Jr.,? A. I am. 

Q. In connection with what kind of business? A. 
133 Parking and investment, real estate. 

Q. You trade in what partnership name? A. 
A. & G. Partnership. 


Q. Do you do business in other name? A. Parking Man- 
agement, Incorporated, Federal Parking Services, Incorpo- 
rated, DeSales Street Corporation. There are quite a few 
of them, if you want me to list them. 

Mr. Hilland: Off the record. 

(Discussion off the record. ) 

Mr. Hilland: Back on the record. 


By Mr. Hilland: 


Q. Mr. Antonelli, I show you what has been marked as 
Defendant's Exhibit No. 1 for Identification. 

Mr. Hilland: Would you please give Mr. Antonelli a 
copy of the Complaint? 


By Mr. Hilland: 


Q. Will you refer to page 2, paragraph 3, sir, of your 
Complaint in this case? A. Yes. 

Q. And specifically to the item of $685,000. Of what 
amounts was that amount of $685,000 made up? A. What 


was it made up of? 
135 Q. Yes. A. I don’t think I know what it is made 
up of. It is in the October 3rd Agreement as an 
amount we agreed upon. 

Q. I show you what has been marked as Defendant’s 
Exhibit No. 4 for Identification and ask you if you can 
identify that? A. Yes, I have seen that before. 

Q. What is Item No. 4? A. ‘For 300,000 added to sec- 
ond trust note under the same terms and conditions as in 
present contract.”’ 

Q. Was that $300,000, or any part of it, included in the 
$685,000 figure referred to in paragraph 3 of your Com- 
plaint? A. I believe the final figure that was agreed upon 
was $250,000. 

Q. That was the figure mentioned in Defendant’s Ex- 
hibit No. 5 for Identification, was it not? A. I assume it is. 

Q. What was that $250,000 for? A. I imagine it was for 
an increase in value of the land. 


Q. Well, where in the Agreement of October 3, 1961, 
which is Defendant’s Exhibit No. 1 in front of you, where 
is it added to the price of the land and in that Agreement? 

A. Added to the price in the Agreement? 
135 Q. Yes. A. I think it is part of the $685,000 that 
was agreed upon. 

Q. What was the $250,000 for? A. An additional amount 
due for the value of the land. 

Q. Was it for interest?) A. No, I wouldn’t say so. 

Q. Was it for a penalty or any kind of a default? A. 
No. I think you are writing a piece of paper on October 
3rd, you agreed to pay $685,000, in addition to $19.32 a 
square foot, a sum not less than $19.32 a foot. 

Q. The Agreement of October 3, 1961 provided for a 
price of $21.00 a square foot, did it not? A. If you show 
it to me, I can identify it. I don’t remember having seen 
such a thing. 

Q. Wasn’t the price of this ground supposed to be $21.00 
a foot?’ A. When, Mr. Hilland? 


Q. Well, let’s take at the time it was originally sold in 
May of 1960? A. What does that say? 
Q. Doesn’t that say $21.00 a foot? 
Mr. Bergan: The contract is in evidence. The witness 
ean check the contract. 
136 The Witness: As of a day in May of 1960, it was 
$21.00 per square foot. 


By Mr. Hilland: 


Q. On March 2nd, 1961, it was $21.00 a foot, too, wasn’t 
it? A.I don’t know. If you have a March 2nd Agreement, 
I will be glad to read it. 

Q. Here we are right here (indicating), A. It says: 
‘<The sales price of the property conveyed shall be $21.00 
per square foot of the land conveyed,’’ as one of the items 
that are in the Agreement. 

Q. How many square feet were agreed on? A. It is re- 
ferred to in another paragraph. 
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Q. What paragraph? A. Paragraph 20, but I don’t see 
it. Ir doesn't refer to $21.00 a square foot, it refers to 
other monies payable—35,000—which was a note that we 
had with Columbia Plaza, Antonelli and Gould. I think 
this is a reimbursement item for $40,000 for some plans. 

Q. You got stock for the $40,000, didn’t you? A. I don’t 
know whether I have or not. I got 200 shares of stock for 

$50,000 note that was cancelled. 
137 Q. What did you get for the $40,000? A. It is a 
good question. I think I am entitled to another 200 
shares of stock for that. 

Q. How many square feet of ground were conveyed? A. 
198,000, plus a one-third interest in 2100 more feet. 

Q. It was actually a total of 198,365.22 feet, was it not? 
A. It is not correct. There is another ownership in an- 
other lot that was a subject of a separate contract. 

Mr. Hilland: Mr. Bergan: may I have the statement 
you had this morning showing 198,365.22 feet? 

Mr. Bergan: You may as soon as I can find it. 

The Witness: There is another lot in which there is 
divided into thirds. I bought one of them, Dr. Silverman’s 
family owned another third, and a gentlemen by the name 
of Bialik owned another third. It is these figures you have 
here plus one-third of another lot. 


By Mr. Hilland: 


Q. Was that third interest sold in these documents dated 
October 19611 A. It was at that time in the third contract. 
Q. How many feet were sold to the RLA in these two 
contracts dated October 3, 19611 A. 198,000 plus. 
138 Q. Was it 198,000 plus 365.22 feet? A. That seems 
to be the right figure. 
Q. Now, $21.00 a foot, that would come to $4,165,669.62. 
RLA paid Antonnelli and Gould and Mrs. Gould a total of 
2.833,057, did it not? A. Whatever the settlement sheet 
shows, plus a $685,000 note that the Redevelopment Land 
Agency was aware of. 
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Q. Well, that would leave an unpaid balance on the 
21.00 a foot of $332,612.62. Lf that is subtracted from the 
$685,000, you have a balance of $352,387.38. What was that 
additional $352,387.38 for? A. This figure is unfamiliar to 
me. I don’t know what a figure like that would mean. I 
only know about the two contracts you are talking about, 
and the one I told you about that I was a one-third owner- 
ship in Square 33, in a lot there for that one-third interest 
and a note for $685,000. 

Q. You were supposed to get $19.00 a foot from RLA, 
were younot? A.I was supposed to get a figure from RLA 
that was equal to what RLA was offering all of the owners 
in our area for their property. 

Q. That is an estimated contract for $19.00 a foot? A. 

Estimated? I don’t think these have any estimates, 
139 not on the documents I have seen. 
Q. It was fixed in the contract at that time at $19.00 
a foot, wasn’t it? A. I think it says no less than $19.00. 
That is not fixed at $19.00. 

Q. Actually, you received from the RLA $19.32 a foot? 
A. That is correct, plus a note for $685,000. 

Q. At the rate of $19.32 a foot, you received or RLA paid 
$3,933,057, isn’t that correct? A. If you have a settlement 
sheet, I can verify the amount. 

Q. We asked you to produce the settlement sheet and 
we have been promised them in the future. A. Whatever 
those settlement sheets disclose is the amount we received 
from the Redevelopment Land Agency. 

Q. That would leave a balance on the $21.00 a foot of 
$333,612.62. I want to know what is the difference between 
that figure and $685,000, what it is for? <A. I don’t know, 
because the figure that you keep quoting, Mr. Hilland, is 
one that is not familiar to me. I can only tell you about 
the one I am familiar with. 

Q. I am just stating your figures. That is what it 
140 comes to. A. I will tell you what my figures are, 
if you want to hear them. My figures are whatever 


the settlement sheets disclose, that you just referred to— 
the one that we settled with RLA on a one-third owner- 
ship of a lot, plus a note in the amount of $685,000, it was 
the amount of money that we received from the sale of 
our land in the Columbia Plaza Project area. 

So if you do some addition and subtraction and multiply- 
ing and come up with a different number, I don’t know 
what it means. 

Q. How much interest was involved in the $685,000? A. 
Interest? 

Q. Yes. A. Interest, as I recall some place along the 
line, that it was not paid by the Columbia Plaza Corpora- 
tion. It was incorporated in the $35,000 note, which is part 
of the $685,000. 

Q. That was interest on what debt? A. Did I use the 
word ‘‘interest?”” 

Q. Yes. A- Payments that were due us under the con- 
tract with Columbia Plaza Corporation. I don’t think this 
was interest, I think it is just payments. 

Q. The contract referred to interest, did it not, on the 
purchase price of $21.00 a foot? A. That is the note for 

$35,0001 
141 Q. Yes. Iam trying to find out what portion of 
the $685,000 was interest. A. None of that would 
be interest. 

Q. What was it? A. Payments for the land. 

Q. When, where and how did you get the interest on the 
purchase price? A. Tf it is not in the $685,000— 

Q. When, where and how did you get the interest? A. I 
don’t know what interest you are referring to. 

Q. I am referring to interest called for in the contract 
on the purchase price, from the date of the contract. A. 
Let me see such a paper that says that. 

Q. Will you look at paragraph 67 

Mr. Bergan: Which one do you have, Mr. Hilland? 

Mr. Hilland: March 2nd, 1961. 

Mr. Bergan: I have it here. 
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he Witness: As far as I can see, I don’t remember any 
interest being paid on any portion of the $685,000. 


By Mr. Hilland: 


Q. I did not ask you that. A. What did you ask me? 

Q. My question is: If the interest referred to in 

142 paragraph 6 of the contract of March 2nd, 1961 is 

not included in the $685,000 item, if it was not, when, 

where and how were you paid the interest provided for in 

paragraph 67 A.I am afraid I don’t know unless it is con- 

sidered to be part of the 32 cents that was paid, when the 
$19.32 was paid for the land. 

Q. That is what RLA paid, is it not, the 32 cents? A. 
That is right. 

Q. Columbia Plaza Corporation did not pay any part of 
that 32 cents, did it? A. It did not. 

Q. Now, the truth of the matter, Mr. Antonelli, is that 
this 6 percent interest is included in the $685,000, is it not? 
A. It is not included in it. 

Q. Then when were you paid the 6 percent interest? A. 
I guess so far you have not paid any. I guess you owe us 
money. 

Q. And how much did that interest come to? A. It says 
here due at the rate of $20,000 a month, plus one-twelfth 
of the taxes beginning October 1, 1961. 

Q. Are you suggesting that you passed up an item of 
$20,000 a month, overlooked it until vour testimony now? 

A. It is always a possibility. 
143 Q. Well, are you suggesting it? A. No. Iam not 
suggesting it. I say it is a possibility. 

Q. That is not the truth, is it? 

Mr. Bergan: I object to the form of the question and 
direct that you not answer it. 

Mr. Hilland: All right. 


By Mr. Hilland: 


Q. Will you answer the question? 
Mr. Bergan: Don’t answer the question. 
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Q. Mr. Antonelli, have you and Mr. Gould been paid any 
part of the 6 percent interest refered to in paragraph 6 of 
the contract of March 2, 1961? Have you been paid any 
part of it in any form! A, Only in the part of that 32 
cents that was paid by the Redevelopment Land Agency. 

Q. Do you deny that it is included in the $685,000 item? 
A. Yes. I deny that it is included in the $685,000. 

Q. Have you and Mr. Gould been paid any part of the 
taxes referred to in paragraph 6 of that contract? A. We 

have not been paid any part of the taxes. 
1tt Q. Did you waive those taxes? A. Well, we paid 
them and you did not reimburse us. 

Q. Did you seek reimbursement? A. That seems to be 
the case. if you didn’t. 

Q. Did you include those taxes in the $685,000 item? A. 
No, we did not. 

Q. Did you waive the 6 percent interest provided for in 
paragraph .. of that contract? A. It would seem to me 
that there was a payment of some sort made. I don’t know 
whether it is interest or not, for January and February of 
1962. 

Q. That was an item of $14,800, was it not, for each one 
of those months? A. That is right. It was not paid when 
it was due. 

Q. Yes. But you got paid, didn’t you? A. Subsequently 
to April 1st, 1962. 

Q. Yes. That is the $14,800 referred to in the amended 
Agreement of October 3, 1961, is it not? A. October 3, 1961, 
if you will excuse me a moment, I will see if I can find it. 

Q. In paragraph 3, page 6 of the amended Agreement of 
October 3, 1961. A. This is the payment called for under 
the contract of October 3rd, 1961, which was not paid 

when due. 
145 Q. But you got paid out of the receipts and reve- 
nues from the operation of the parking lots, did 
you not? A. After April Ist, 1962. 
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Q. You got $29,600 total, did you not, plus interest? A. 
Plus interest at 6 percent, payable as it was earned by the 
parking facility. 

Q. And was there any consideration for that $14,800, 
other than what was recited herein this Agreement on page 
6, paragraph 3? A. I think it is the only thing I know 
about right here. 

Q. In addition to the reimbursement in the amount of 
$29,600, isn’t it a fact that you and Mr. Gould received 10 
shares of the capital stock of the Columbia Plaza Corpo- 
ration for one of those items of $14,800 cash? A. I don’t 
know. I am not sure we did not. 

Q. For how many months do you contend that you and 
Mr. Gould became entitled to that item of $14,800? A. For 
January and February of 1962, according to this document. 

Q. You were entitled to it under this Agreement for 
any other month, were you? A. Actually we were entitled 

for the month of March because you did not settle 
146 until after the Ist of the month. I believe we waived 
that, among other things. 

Q. What did you pay for the last six shares of capital 
stock of Columbia Plaza Corporation? A. For the last 
six shares? 

Q. You had a total of 260. I mean for the last 60 shares. 
A. I think there is an Agreement that explains that. If 
you have got that one, I will be glad to read it and see 
what it says. 

Q. I am asking you what consideration you paid for 
those 60 shares? 

Mr. Bergan: If you remember. 

The Witness: I don’t remember. If there is an Agree- 
ment, I will be glad to read it and see what it says. I am 
sure that is what spells it out. 


By Mr. Hilland: 


Q. Now, on October 3, 1961, was Columbia Plaza Corpo- 
ration in default under any contract with you and Mr. 
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Gould? A. Technically, specifically, I don’t understand 
what you mean. 

Q. Well, in any way? A. I was under the impression it 

was supposed to do some things on October the Ist 
147 and things did not get done until October the 3rd. 
Q. What was it to have done on October 1 that was 
not done? A. Payment of money, for one thing. 

Q. What money? <A. $20,000 a month. I think there is 
an Agreement covering that subject, too. If you have it, 
I will be glad to read it. 

Q. The $20,000, we have been over that. You say that 
you have never been paid that and it is not in the $685,000? 
A. That is correct. 

Q. What was done about that $20,000 a month? A. I 
just told you. I think it is the 32 cents added to the $19.00 
a foot that was waived because of the increase in the price 
from $19.00 to $19.32, that the RLA paid. You were saved 
from paying the same item for the period of October, 
November and December of 1962. 

Q. The contract provided for that contingency, did it not? 
A. Right. 

Q. What? A. It provided for just exactly what it says. 

Q. Does any contract or any provision of any con- 

148 tract you have provide that you and Mr. Gould 
would waive the $20,000 a month if you got 32 cents 
additional a foot from the RLA? A. I am reading on page 
7 of the contract here that says just about what you said. 

Q. Paragraph 17 of page what? A. Page 7 of the con- 
tract of October the 3rd of 1961. 

Q. Paragraph 3 at the top of the page, page 7 is the pro- 
vision you refer to? A. About the third line from the top, 
it says: ‘‘In the event that a contract complying with the 
terms hereof shall be exeented on or before October 4, 1961 
by Owners and Redevelopment Land Agency, providing for 
a purchase price not less than $19.30 per square foot, the 
payments required for October, November and December, 
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1961 (but not the payments for subsequent months) shall 
be waived.’’ 

Q. What happened to the subsequent ones? A. The sub- 
sequent ones are carried out down here. It says down at 
the bottom of page 1, it says that you will pay in subsequent 
months $14,800 each month. 

Q. And what months did they come due, that item be- 
come due? <A. Well, beginning with after these three 

months of October, November and December, 1961, 
149 which are waived here. These started out on Janu- 

ary 1, 1962 with payments to be made by Columbia 
Plaza Corporation and the stockholders of such Corpora- 
tion, other than Mr. Antonelli and Mr. Gould. 

Q. Now, Mr. Antonelli, you have said that $250,000 of 
this $300,000 item referred to in Defendant’s Exhibit No. 
4 was included in the $685,000, is that correct? A. I think 
that is correct. 

Q. What else made up the $685,000 item? A. I think it 
says in here, doesn’t it? 

Q. What else is made up of that? A. I can’t tell von, 
Mr. Hilland. 

Q. Was it the difference between $19.32 and $21.00 a 
square foot? A. I don’t think so. This is an Agreement 
that was reached on October the 3rd, that it would be no 
less than $19.30 a foot, and whatever came from the Re- 
development Land Agency had no bearing on the $685,000 
at that point. 

If the RLA had paid $25.00, it would not have made 
any difference. The Columbia Plaza Corporation, they 
would still have owed $685,000. 

Q. Was the $35,000 referred to in paragraph 20 of the 
March 1961 Agreement included in the $685,000 note? A. 

I don’t know if there was something in writing to 
150 that fact. This would have no bearing on this one, 
not that I know of, sir. 

Q. What happened to the item of $35,000 referred to in 
paragraph 20 of the Agreement of March 19612 Did you 
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waive that, too? A. The possibility exists since the figure 
comes out to $685,000 here. It could or could not have 
been part of the $685,000. I don’t really know. 

Q. It was, wasn’t it? A. I don’t really remember. 

Q. Who can tell ust A. I don’t know. I am looking at a 
piece of paper. The last one I know about is October 3, 
1961, and I don’t see any reference to $35,000 in here. All 
I see is $685,000. 

Q. Did you have an accountant who worked up that 
$685,000 figure? A. An accountant? 

Q. Yes. A. No. 

Q. Did you have anyone work that up? A. Accountants 
don’t make deals for us, we make our own. 

Q. Who computed the $685,000 figure? A. I imagine 

the principals involved—myself, Mr. Gould, Mr. 
151 Luchs, Mr. Salkeld, whoever was present at the 
October 3rd meeting. 

Q. The $695,000 at that meeting included the $35,000 
item to which I have referred, did it not?) A. You keep 
saying that, Mr. Hilland, but I don’t know. I don’t have 
any piece of paper that says it. That is, that says that is 
how we arrived at $685,000. If you have one, I would be 
glad to look at it and see if it helps. 

Q. And it included the $250,000 figure referred to in the 
July letter, in reply to the July 1961 memorandum of yours, 
‘A. I recall that it was part of the discussion on October 
the 3rd. 

Q. And it became part of the $685,000? A. I don’t say 
that. I say it was under discussion at that time, but we 
ended up with a figure of $685,000, a price of not less than 
$19.30. So that is the last I can tell you about it. 

Q. Now, in paragraph 4 of your Complaint, which I be- 
lieve you have in front of you, on page 2, you have alleged 
that the ILA was aware that Columbia Plaza Corporation 
had agreed to pay to you and Mr. Gould this $685,000. A. 
That is right. 
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152 Q. How did it become aware? A. By being told. 
Q. By whom? A. By Mr. Salkeld, I would imagine. 

Q. I am not asking for your imagination, I am asking for 
your personal knowledge. A. I referred to a letter in 
which they referred to that information. 

Q. What did they say? A. If you have the letter, I 
think the letter speaks for itself. 

Q. They don’t have it here. A. Okay. 

Q. Do you remember the contents of that letter? A. 
Not word-for-word. 

Q. Who wrote it? A. I think it was signed by Mr. John 
Searles, Executive Director of the Redevelopment Land 
Agency. 

Q. To whom was it addressed? A. To Mr. Salkeld of the 
Columbia Corporation, myself and Mr. and Mrs. Gould. 

Q. Did that letter mention the price per square foot that 

RLA was to pay you? A. Yes, it does. I believe it 
153 does have a figure. I would rather not guess at it. 
If the letter is available, I could identify it. 

Q. Does it mention $17.00 a foot? A. I don’t know. 

Q. At whose request did Mr. Searles write that letter? 
A. I would rather imagine that myself or Mr. and Mrs. 
Gould. I don’t recall. 

Q. Do you remember in what form you made that re- 
quest? A. No, I do not. 

Q. Was it in writing? A. I don’t know. 

Q. Do you know which one of you made it? A. No, I 
don’t. 

Q. Do you know whether or not it was made directly to 
Mr. Searles or somebody else in RLA? <A. I don’t know 
that. 

Q. Now, in paragraph 9 of your Complaint, in Count 1 
on page 3, you have alleged that on January 29, 1964, 
Columbia Plaza Corporation and RLA over the objection 
of the plaintiffs; namely, you and Mr. and Mrs. Gould— 
A. Yes. 
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Q. —entered into a Lease-Agreement with respect to the 

land involved in this case. Did you make any such 

134 objection personally? A. I don't believe I was in 
town at the time. I believe Mr. Gould did. 

Q. Do you mean by that answer, that you did not per- 
sonally make any such objection? A. I imagine such an 
abdjection was made, but I don’t know how you mean, 
personally before the RLA? 

Q. I am asking you, did you make any such objection 
anywhere? A. I think I gave my proxy to Mr. Gould at 
the Columbia Plaza Corporation meeting. He represented 
my interest there. 

Q. When was that! A. Idon’t recall. 

Q. You were not there? A. No. 

Q. All right. Then have you personally ever made any 
such objection! A. Well, does my proxy count as being 
personally? 

Q. Your what? A. Does my proxy count as being 
personally? 

Q. Do you know of your own knowledge what your proxy 
did? A. My proxy objected to the Columbia Plaza 

Corporation. 
155 On what someone else told you? <A. That is 
correct. 

Mr. Hilland: I move to strike out the answer. 


By Mr. Hilland: 


Q. I am trying to find ott, Mr. Antonelli, what you know 
of your own personal knowledge what you have done 
personally, not what somebody has told you. What have 
you done personally in the way of an objection to that 
lease-agreement? A. Outside of my proxy to Mr. Gould 
to represent me at the meeting of the Columbia Plaza Cor- 
poration, not being in the city at the time, I was unable to 
appear personally and make an objection to it. He did it 
for me. 
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Q. Since Columbia Plaza Corporation entered into that 
lease-agreement, have you ever asked the Board of Diree- 
tors of the Columbia Plaza Corporation to reverse its action 
authorizing the Corporation to enter into that lease-agree- 
ment? A. I think we filed a Complaint to that. 

Q. I have asked you, have you ever asked the Board of 
Directors—Your Complaint here is directed to the Court 
—I am asking you what you have asked the Board of 
Directors of the Columbia Plaza Corporation to do, if any- 
thing? A. Well, I am only aware of what was said or 
not said at the meeting of the Columbia Plaza Corporation. 

And it is my understanding at that time that Mr. 
156 Gould asked the property be purchased and not 
leased. 

Q. Were you there? A. I was not there. 

Q. Well, I grant you they have done that, but since they 
have done that have you asked the Board of Directors to 
reverse its action? A. I have not personally approached 
the Board of Directors of the Columbia Plaza Corporation. 

Q. Have you asked anybody connected with the Colum- 
bia Plaza Corporation to seek a reversal of the Board of 
Directors’ action. A. Who would you be referring to, Mr. 
Hilland? 

Q. Any officer or director. A. I don’t believe that I per- 
sonally have asked them will they do it. 

Q. In other words, you have done nothing within the 
Corporation itself to endeavor to straighten out your Com- 
plaint about this Lease-Agreement? A. I think I have 
said something one time. That is usually sufficient. If 
you would like me to state it again now for you, for the 
record, I would like to, I will do it. 

Q. I asked you, what have you done within the Corpora- 

tion? A. If I have been lax in saying it enough 
157‘ times, I will say it again. I would like to have the 

Columbia Plaza Corporation buy the land and build 
the project and not lease it. 
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Q. Where do you suggest the Columbia Plaza Corpora- 
tion would get 5 and 1, million dollars in capital? A. I 
don't know, Mr. Hilland. 
Q. Has it ever had, to your knowledge? A. No. 
Q. Where do you propose it would get 5 and % million 
dollars to buy the land? A. Well, from some stockholder, 
other than Antonelli and Gould, I would imagine. 
Q. By way of a loan? A. I have no idea. My impres- 
sion was that Mr. MeShain signed a contract to buy the 
land. Columbia Plaza signed a contract to buy the land. 
I think we were relying upon Columbia Plaza to buy the 
land. 
Q. Was there ever a proposal to recapitalize the Cor- 
poration? A. Not tomy knowledge. 
Q. Do you deny there was? A. I don’t know. I 
138 don’t recall any such thing, Mr. Hilland, in the 
mirage of papers passed back and forth. It could 

have been contained in one of them. 

Q. Mr. Antonelli, can you point to any provision of any 
contract between Columbia Plaza Corporation and the 
plaintiffs in this case, or any of them, under which you 
contend the plaintiffs have a right to be paid $685,000 out of 
30 percent of net earnings of Columbia Plaza Corporation, 
junior only to first mortgage financing? A. Well, I think 
it just works out that way automatically. If you buy the 
land, as you are supposed to and were due $685,000 out 
of the rental income from the project, that is the way it 
comes out, junior only to the first mortgage financing. 

Q. Can you point to any provision of any of these con- 
tracts under which Columbia Plaza Corporation ever obli- 
gated itself to you or either of the other two plaintiffs to 
buy this land instead of leasing it? A. Well, if you can’t 
find it in any document, I have heard it often enough. It 
was part of the deal that was done on October 3rd, 1961. 
It subsequently did enter into a contract to buy it. 
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Mr. Hilland: Mr. Reporter, will you read the question to 
me, please? 


159 (pertinent question read back.) 


The Witness: Well, not being 100 percent familiar with 
all of the papers, I could not point out such a thing, but 
it has been told to me instead, as part of the Columbia 
Plaza Corporation’s plan to buy out the land. 

Mr. Hilland: I move to strike out of your answer the 
word ‘‘instead’’ now, on the ground it is not responsive. 

Mr. Bergan: I think it is responsive. We can argue that 
out later. I do not want to sit still while you are making 
those suggestions. When the time comes, we will argue 
that. 


By Mr. Hilland: 


Q. You say in paragraph 15 that because of the termina- 
tion of the purchase-agreement and the entering into the 
lease-agreement, that Columbia Plaza Corporation’s obli- 
gation—and I will read paragraph 15—termination of the 
purchase-agreement of November 29, 1961 between the de- 
fendant and the District of Columbia Redevelopment Lard 
Agency and the signing by the defendant and District of 
Columbia Redevelopment Land Agency and the lease-agree- 
ment of January 29, 1964 breaches defendant’s obligation 
to plaintiffs, in that the net earnings of the defendant, to 
which the plaintiffs must look for payment of the $685,000 
referred to in paragraph 3, will be reduced under the 

lease-agreement, as compared to the net earnings 
160 which would have existed under the Purchase- 
Agreement. 

Now, have you prepared a comparative statement of the 
economic facts and figures under these two situations; that 
is, with the purchase of the land involved and with the 
leasing of the land involved? A. No, I have not done so. 
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Q. Have you asked anyone else to do so? A. Who are 
you refering to, Mr. Hilland. 

Q. Anybody. Have you had an accountant do it for you? 
A. No. I am just using my own thinking. 

Q. Has anyone done it for you? A. Not that I know of. 
Possibly somebody has. I have pushed a little pencil on it 
myself. 

Q. Will you tell us upon what you base the allegation 
contained in paragraph 15 of your Complaint? A. Well, 
if the lease payment is $328,000, that is the single biggest 
item I can think of. And obviously, if you get into a loan, 
a leasehold, that is going to be less than the loan, that you 
would get on a fee. And I have heard of this discussion 
with Mr. Salkeld and other people, that the loan on the fee 
was to be $19,000,000. The leasehold was to be $16,000,000. 
That is 3 millions and 5 and 1% millions on your purchase 

price. 
161 Q. Will you tell us where the Columbia Plaza Cor- 
poration would get 5 and ¥ million dollars to buy 
the land? A. I have no idea, except that it is my impres- 
sion that Mr. MeShain said he was going to put it up, 
whatever money was necessary to build the project. 

Q. At what rate of interest? A. I have never heard of 
any discussion of the rate of interest. 

Q. Do you suggest that the Columbia Plaza Corporation 
could borrow 5 and % million dollars without interest from 
anybody! A. I don’t know that it ever intended to borrow 
5 and ¥ million dollars. Mr. McShain was going to put 
up the money. I would rather imagine he would know 
how he was going to get it when he agreed to do all of 
these things. 

Q. Can you point to any provision of any contract under 
which John McShain personally or John McShain, Incor- 
porated, ever contracted to give Columbia Plaza Corpora- 
tion 5 and ¥; million dollars? A. 5 and 14 million dollars? 

Q. Yes. A. No, I don’t think I have ever seen a contract 
like that with anybody to give 5 and 4 million dollars. 


162 Q. Would you suggest that John McShain or John 

McShain, Incorporated, ought to give 5 and % mil- 
lion dollars to the Columbia Plaza Corporation? A. I 
don’t know what Mr. McShain would do. I only know he 
was to build this project. He signed a couple of pieces of 
paper saying that he would finance the cost of the building, 
and so on. 

Q. Do you know what it would cost the Columbia Plaza 
Corporation to raise 5 and % million dollars of financing 
to buy this land? A. I have no idea. 

Q. Have you made any inquiry? A. No, I have not. It 
was not my responsibility. 

Q. On what did you base this allegation in paragraph 
15 of your Complaint? A. The factor that we were going 
to be worse off for this repayment of $685,000. I said Item 
15 refers to the fact that the $685,000, if the land was pur- 
chased, would be junior only to first mortgage financing. 
And by entering into a lease that costs $328,000 a year, it 
is junior not only to first trust financing but also to the 
payment of the lease rent. I think that is a fact. 

Q. Will you show me what provision of any con- 

163 tract involved says that your $685,000 was to be 

junior only to first mortgage financing? A. The 

facts of life, Mr. Hilland. If you enter into a contract to 

buy something, as the Columbia Plaza Corporation had 

entered into a contract to buy something, that is the only 

thing that it can do, is get a first mortgage loan to build 

the project. And FHA loans do not allow second trusts. 

So, therefore, the $685,000 would have been junior only 
to a first trust. And FHA assured first trusts. 

Q. Where was Columbia Plaza Corporation going to get 
5 and 14 million dollars to buy the land? A. I am sure 
I don’t know. Mr. McShain figured to. He agreed to ad- 
vance whatever money was necessary to complete it. Now, 
how much he was going to get, he knows what kind of loan 
he can expect. 
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Q. What kind of contract was there between Columbia 
Plaza Corporation and John MecShain and/or John Mc- 
Shain, Incorporated—John MeShain individually or John 
MeShain. Incorporated—to do so? A. As a minor stock- 
holder, I am sure I don’t know. I have asked the question 
several times, if there was a written agreement between it 
and Mr. McShain to build and finance this project—be- 

tween him and the Columbia Plaza Corporation— 
164 and to date I have no answer. 
Q. Have you written a letter asking that question? 
A. I asked it in a Board of Directors’ meeting, directed 
to the president of the Corporation, with all of the stock- 
holders and directors present. I think that is sufficient. 

Q. Have you ever directed a letter to it? A. I have not 
directed a letter. 

Q. However, you brought that up several times? A. I 
brought that up several times. If you think I should 
write a letter, I would be most happy to do so. 

Q. Now, in the next paragraph you say that termination 
of that Purchase-Agreement and entering into the Lease 
injures plaintiffs and unjustly entriches the defendant and 
the shareholders of the defendant, other than the plaintiffs. 
Have you prepared any comparative statement of the eco- 
nomic facts and figures showing that that change injures 
the plaintiffs? A. Well, I have just explained to you a 
moment ago, I don’t have a piece of paper that says such. 
If this $328,000 gets in first before the payments are on 
the first mortgage, this obviously is going to be to the 
detriment of the $685,000 or 50 percent of the cash flow 
out of the project. It is going to be diminished by whatever 

the difference is between the loan itself and 5 and 4 
165 million dollars. That figure could be anywhere from 
5 and 1% million dollars to 4 million. 

The debt service on 4 million would be injurious to our 
position, or the debt service on the difference. You see, it 
is part of the $328,000, less rent. You either pay less rent 
or pay a payment on the mortgage. The only difference on 
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the mortgage would not be 5 and % million dollars, it 
would be something like 50 percent or two-thirds of 5 and 
Y million dollars. That is the way mortgages work. 

Q. The mortgage would have to be amortized, as well as 
having to pay interest on it, would it not? A. That is 
right, in a lesser amount. 

Q. In addition to that, there would have to be interest 
paid and an amortization paid on money borrowed to ac- 
quire the equity? A. Money borrowed? 

Q. Yes. A. Mr. MeShain was to provide the equity 
financing. 

Q. What was he to get for it? A. He was to get 27 
percent and a third of the stock was the reason he did it. 
I don’t know what his business reasons were. He is a 
stockholder and he does own 27 and a third percent of the 
stock. I will answer it that way. That is why he got his 

stock interest. 
166 Q. You and Mr. Gould own 26 percent, do you not? 
A. That is correct. 

Q. Did you give 5 and % million dollars for that? A. 
No. But a little bit of blood, sweat, tears and a note for 
$658,000. 

Q. Would you pay 5 and 44 million for Mr. McShain’s 27 
percent? A. I am not buying anything from Mr. McShain. 

Q. But would you give 5 and %4 million dollars for Mr. 
McShain’s interest? A. I am sorry but I am not buying 
anything today, Mr. Hilland. 

Q. Have you ever heard Mr. McShain say he would give 
5 and % million dollars for his 27 percent? A. No, I 
never heard him say a word about it. 

Q. Have you ever heard him say he would give half of 
that amount? A. I never heard Mr. McShain make a state- 
ment as to what he would give Columbia Plaza Corpora- 
tion. 

Q. Have you ever heard him say that he would pay any- 
thing in addition to his dollar a share he has paid for 
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his 27 percent of this capital stock? A. I have never 

167 heard him say he would pay anything for his stock. 

Q. Now, do you have any such paper, any such 

comparative statement showing that the change in this 

Purchase and Lease-Agreement unjustly enriches Columbia 

Plaza Corporation? A. I don’t think I understand your 
question. 

Q. You allege in here that when they terminate the Pur- 
chase-Agreement that it unjustly enriches the defendant. 
‘A. Which one are you referring to? 

Q. The last paragraph. A. No. 16? 

Q. Yes. A. It injures the plaintiffs, this is where you 
are referring to? 

Q. No. Iam referring to your allegation that it unjustly 
enriches the defendant. A. Well, I think if you don’t put 
up 5 and % million dollars that you are obligated to put 
up, You are unjustly enriched. 

Q. Does the Columbia Plaza Corporation have the 5 and 
1% million dollars to put up? A. I don’t know whether it 
does or not. But Mr. McShain has written a letter, I 
understand, that he will provide all of the equity 

financing. 
168 Q. Have you ever seen that letter? A. I think it 
is in the list of exhibits that were before the House 
District Subcommittee No. 4 when Mr. McShain testified. 
We could look in the book and see if such a letter existed. 

Q. What is the date of the letter? A. Pardon me just 

a moment. We will see if we can find it. 


(Temporary pause taken in proceedings.) 


The Witness: On page 1354, two letters written by John 
McShain to Mr. Edward Childs, Director of the District 
of Columbia Insurance Company and of the Federal Hous- 
ing Office, a letter from the Columbia Plaza Corporation. 
That was answered by Mr. Childs and answered by Mr. 
McShain. That will clarify it for you. 
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Q. Where in that letter that you refer to of John Me- 
Shain, Incorporated or John McShain, president of John 
McShain, Incorporated, Philadelphia, Pennsylvania, dated 
October 5, 1962, at page 1354 of the hearings before Sub- 
committee No. 4 of the Committee of the District of Colum- 
bia on the subject of Urban Renewal in the District of 
Columbia, does he say that he is going to put up 5 and % 
million dollars to buy this land? A. That is not what he 

said. You asked me where was the money going to 
169 come from to build this project. I said that Mr. Mc- 

shain was going to provide it. I didn’t say how 
much he was going to provide. But if he buys the property 
and builds in accordance with what he says he is going to 
do, we are perfectly happy to have him do that. These two 
letters here are an exchange of letters whereby the differ- 
ence between the cost of building and the loan that he can 
get is 4 and 14 million dollars. He says he understands 
that. But that he is ready, willing and able to proceed with 
the project—unless I am not reading well any more, and 
you stop me. 

Q. He said it could be built within $18,000,000. A. Fine. 
That means you would not have to come up with anything. 
If it costs him $23,000,000 or $21,000,000, he said he is 
ready to put up the 4 and % million dollars. 

Q. I am trying to find out from you, Mr. Antonelli, when, 
where and how Mr. McShain obligated himself to put up 
5 and ¥% million dollars of his own money, or any part of 
it, as you have suggested he has. A. The Columbia Plaza 
Corporation signed the contract to buy the property. Mr. 
McShain said that he would build it regardless of what- 
ever it costs, and regardless of the limitation of the loan. 
So somewhere he has to come up with 5 and % million 
dollars or 4 and % million dollars or 3 and ™% million 

dollars, whatever is necessary. 
170 Q. When did he ever obligate himself to put it 
up out of his own pocket or out of the funds of 
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the John MeShain Company! A. He signed the letter, 
President John MeShain, Incorporated. I don’t know 
whether it is from his own pocket or the Corporation’s 
pocket. I think the deal is with John McShain, Incorpo- 
rated. I don't think it is with John McShain personally. 
He signed the letter, President of John McShain, Incor- 
porated. 

Q. When and where did he ever obligate his Corporation 
to you and to the other plaintiffs to put up any money, 
even 5 cents? A. I don’t know. I am relying pretty well 
on what he said there and on things that have been repre- 
sented to me down through the months. 

Q. Are you suggesting that he wrote a letter to advance 
that amount in a contract with the plaintiffs in this case? 
A. Just like Columbia Plaza Corporation entering into a 
contract to buy the real estate. These were all the things 
we relied upon for a total deal. 

Q. If the Columbia Plaza Corporation entered into a 
contract with RLA to buy this land, are you suggesting 
that they thereby entered into a contract with you and the 

other plaintiffs in the case, obligating themselves to 
171 you and the other plaintiffs to buy it? A. It is one 
of the things that we relied upon. 

Q. That is one thing you were relying upon in this case? 
A. Absolutely. 

Q. Will you point out this change from purchase to 
leasing of this land that unjustly enriches the defendant? 
A. Well, I think it works both ways. I think they are 
receiving money, and you can relieve yourself of an obliga- 
tion to pay. I think one is unjustly enriched. 

Q. How does it take anything out of your pocket? A. 
Well, since I own 25 percent or 26 percent of the stock— 
excuse me, I own 13 percent of the stock and Mr. and 
Mrs. Gould own 13 percent of the stock—that my stock 
is worth a lot more if someone has some equity money in 
the project, meaning Mr. McShain, who promised to do 
something. We would like to see him go ahead and do it, 
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the Columbia Plaza Corporation, and with Mr. McShain’s 
financing, and build the project. 

Q. What do you mean by equity? A. Whatever money 
is necessary above the first loan commitment to build the 
project. 

Q. By equity money, you mean money not— A. The 
ownership of the fee, subject only to a first trust com- 

mitment from the FHA, whatever money is necessary 
172 above that, they get from Mr. McShain to build a 

very economic, efficient project, or he has to put 
money up for whatever is required to build it. 

Q. If they borrowed? A. Then our $685,000 is junior 
only to an FHA insured first trust in the amount of not 
more than $18,000,000. The FHA says it will insure a 
total of $18,000,000 on the project. 

Q. If the Columbia Plaza Corporation borrowed all of 
the money that it could possibly borrow from the FHA, 
then borrowed additional money needed from Mr. McShain 
or his Corporation, or from somebody else, would that 
improve your position over this leasing arrangement? A. 
Borrowed money from them? 

Q. Yes. A. Why should it borrow money from McShain? 
McShain is obligated to build the project, to put up the 
money. I don’t think it should be borrowing any money 
from Mr. McShain. 

Q. With whom in this case does Mr. McShain, or his 
Corporation, have a contract obligating him or his Cor- 
poration to build this project? A. You asked the question 
several times. He said he was going to build it and 
finance it and that he will come up with all of the money 

necessary above the $18,000,000. But he does 
173 not contemplate that it will cost him any money. 

He says he can build it for $19,000,000. I don’t 
know it will cover the cost of the loan or not. But the 
Columbia Plaza Corporation is supposed to buy the land 
and Mr. McShain is supposed to build the project and put 
up whatever money is necessary. 
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Q. What does he get in return for the money that he 
puts up that may be necessary! A. I don’t know, Mr. 
Hilland. But he gets an S percent builder’s fee, which he 
gets out of the 50 percent of the cash flow of the rental 
project. at which 50 cents on the dollar belongs to us, 50 
cents belongs to McShain. Since it is not completed, I 
don’t know what the 8 percent represents. It might be 8 
percent of the $18,000,000, according to the tone of the 
Agreement with the FHA. It also might be 8 percent of 
+ and 4 million dollars, whatever it costs him to build it. 

Q. S$ percent for building? A. His fee. 

Q. What would he get for putting up 5 and % million 
dollars? A. I don’t recall that there ever has been any 
talk about it. You see, 8 percent is not a normal builder’s 
fee either. A normal builder’s fee is 3 and % percent or 

4 percent. 
174 Q. The short of it is, that you and Mr. Gould have 
not taken into consideration the cost of getting that 
equity capital of 5 and 12 million dollars, have you? A. 
We never represented that we had to borrow it. 

Q. You have gone on that theory that it could be done 
by the Columbia Plaza Corporation for free? A. And Mr. 
McShain. 

Q. For free? A. And Mr. McShain. For free, I don’t 
know whether it was for free or not. 

Q. To be done by Columbia Plaza Corporation and Mc- 
Shain personally, or his corporation, and it would not cost 
Columbia Plaza Corporation anything to get that 5 and % 
million dollars, is that your position? A. Now, I don’t 
know what is in the mind of the Columbia Plaza Corpora- 
tion or in the mind of Mr. John McShain or John McShain, 
Incorporated. 

Q. I am talking about what is in your mind. A. I told 
you what is in my mind. Would you like to hear it? 

Q. Have you gone on the theory that you can do that for 

free? A. I am not going on the theory that I can 
175 do anything, Mr. Hilland. I am going on the theory 
that the Columbia Plaza Corporation is obligated 
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to buy the property for $5,848,100 and some odd dollars. 
And Mr. McShain thinks he can build the project and that 
he will put up whatever money is necessary to build the 
project, and that he will get a loan, an FHA assured loan, 
as much as he can get, on that particular project. The 
FHA says that it will loan $18,000,000, and if any more 
money is needed for the project, Mr. McShain is going to 
put it up. When Mr. McShain gets through, he will get 
an 8 percent builder’s fee, whatever that figure is. I 
don’t know. It is not determinable at this point because 
Mr. McShain does not know what it is going to cost him to 
build it, since he has not built it. When he does build it, 
he will receive a note for that amount of money. When the 
project is rented, if there is any cash flow, he will get 50 
cents out of every dollar and Antonelli and Gould will get 
50 cents out of every dollar until we are paid our $685,000 
and he is paid his builder’s fee, whatever that is. 

Q. I am trying to find out from you, Mr. Antonelli, what 
you and Mr. Gold have calculated or figured will be the 
actual cost to Columbia Plaza Corporation for getting the 
additional capital that would be necessary, the additional 

financing, I should say, that would be necessary to 
176 own instead of to lease the land involved. A. I 

don’t know, Mr. Hilland. As far as I know, Colum- 
bia Plaza Corporation has a deal with John McShain to 
build the project, and that Mr. John McShain is going to 
provide the money. 

Q. I am not asking you what you think the deal is. I 
am asking what you and Mr. Gould have figured or caleu- 
lated would be the cost to the Columbia Plaza Corporation 
of that additional financing? A. My understanding is 
nothing. 

Q. That is exactly what I want to know. 

In the prayer of your Count 1, vou have asked for an 
order directing Columbia Plaza Corporation to buy the 
real estate involved instead of leasing it? A. That is right. 
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Q. Does Columbia Plaza Corporation have 5 and 14 mil- 
lion dollars now to buy it? A. Where did they expect to 
get it when they entered into the contract? 

Q. I did not ask you that. Does it have 5 and % million 
dollars to buy it now? A. I don’t know. 

Q. Is Columbia Plaza Corporation financially able 
now to buy that land? A. I don’t know that, Mr. 
Hilland. But the Redevelopment Land Agency 
thinks they are or were. They represented that they were 
able to do it or they would not have signed a contract with 
them. 

Q. Do you think that the Court is going to direct the 
Columbia Plaza Corporation to buy that land if everybody 
comes in and says he doesn’t know whether it can or cannot 
buy it? 

Mr. Bergan: I think that is a question that Mr. Antonelli 
cannot be expected to answer. 

Mr. Hilland: I agree with you. I will withdraw it. 


By Mr. Hilland: 


Q. Mr. Antonelli, referring to page 10 of the Complaint, 
paragraph 31, in paragraph 31 you have alleged in sub- 
stance that if the amendment referred to in that Count of 
the Complaint to the Articles of Incorporation of the 
Columbia Plaza Corporation is applicable to the plaintiffs’ 
rights under the Agreement of October 3, 1961, it deprives 
the plaintiffs of their credit, their rights as creditors to 
enforce payment of the $685,000 which defendant agreed to 
pay to them. 

Has anyone connected with the Columbia Plaza Corpora- 
tion, either as an officer, stockholder or director, said to 

you or in your presence that that amendment is ap- 
178 plicable to the rights of the plaintiffs? A. Well, 
you are in an area which I had nothing to do with 
this thing. I am not familiar with the amendment. I did 
not attend the meeting. I don’t know what it says. My 
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lawyer signed this thing. It was put in. I can’t explain 
it for you. 

Mr. Bergan: You did not even sign the Complaint. 

The Witness: Fine. I am not familiar with it. 


By Mr. Hilland: 


Q. Have you had personally any dispute with anybody 
connected with the Columbia Plaza Corporation as to 
whether or not that amendment does or does not apply? 
A. I don’t know what the amendment is, Mr. Hilland. I 
don’t know how I can answer it for you. 

Q. Have you had any dispute with anyone connected 
with the District of Columbia Redevelopment Land Agency 
as to whether that amendment does or does not apply? A. 
I cannot answer that for you, Mr. Hilland, because I don’t 
know what the amendment says. I haven’t had a chance to 
study it. 

Q. In other words, you had nothing to do with it? A. I 
don’t know what the amendment says. 

Q. Do you know what Count 3 says? 

Mr. Bergan: Take your time and read it before 
179 you answer the question. It starts on page 9. 


By Mr. Hilland: 


Q. Do you know of any dispute that exists or ever existed 
as to whether or not that amendment to the Articles of 
Incorporation of the Columbia Plaza Corporation applies 
in any way to the $685,000? A. Well, if this is the new 
phrase, that has something, that is in the lease between the 
Columbia Plaza Corporation. 

Q. Is that the amendment to the Charter of the Columbia 
Plaza Corporation? A. Well, it looks to me like you are 
trying to lock Antonelli and Gould out so we couldn’t sue 
you for our payment of $685,000. 

Q. Has anyone connected with the Columbia Plaza Cor- 
poration suggested in any manner that it has locked Anto- 
nelli and Gould out? A. What does it say? 
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Q. I am asking you, did anyone say that? A. I am not 
a lawyer. Would you like my thinking on it? 

Q. Iam not asking for your interpretation of the amend- 
ment. I have asked you, has anybody, or have you had 
any dispute with anybody about the effect of that amend- 

ment on your $685,000? 
180 Mr. Bergan: You personally. 
The Witness: I personally have not. 


By Mr. Hilland: 


Q. Have you heard of any disputes that exist about it? 
A. I personally have not, no. 

Q. Have you heard from anybody or has anybody told 
you that there is a dispute existing? A. I told you that I 
had nothing to do with this. I was out of town when all 
this business went on. I am really not in a position to 
say anything, other than what I have said. 

Q. Did Mr. Gould, or anyone, tell you that the Columbia 
Plaza Corporation had cut you off by this amendment? A. 
I rather imagine that any feelings he had he would have 
to answer as to what this amendment says. I am not in 
a position to interpret its 

Q. The truth of the matter is, there has not been any 
dispute whatever about that item, has there? A. You are 
telling me. I don’t know. 

Q. That is the truth, isn’tit? A. I don’t know. 

Q. All right. In other words, you don’t know that there 
has not been a dispute or there has been? A. About what, 


Mr. Hilland? 


181 Q. About the applicability of that amendment to 

the plaintiffs’ rights under the Agreement of October 
3,1961? A. The way I read it, no matter what the Colum- 
bia Plaza Corporation does to Antonelli and Gould, we 
don’t do anything about it. That is my interpretation. If 
I misinterpret that, please correct me. 
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Q. In Count 4, paragraph 33, you allege on information 
and belief defendant, meaning Columbia Plaza Corporation, 
has realized net earnings. What information do you have 
to that effect? A. Well, as far as I know, we have been 
remitting, we—Parking Management, Incorporated—have 
been remitting to Columbia Plaza Corporation every 90 
days a check for a share of the net proceeds of the park- 
ing operations in Squares 32, 33, 44, now known as Lot 84 
in Square 33, 50 percent of the net earnings. And the 
Columbia Plaza Corporation has that as earnings and we 
have not seen our share of it come back. 

Q. Have you gone on the assumption that Columbia 
Plaza Corporation operates with no expense, other than 
the expense incidental to the parking operation? A. I do 
not know what other expense you have that would be related 
to us. 


Q. I am asking you, have you proceeded on the 
182 assumption that it has no other expense? A. I am 
not proceeding on any assumption. Why don’t you 


let us know about it and we will be glad to take it from 
there. 

Q. You were at the stockholders’ meeting in 1964, last 
month, were you not? A. I believe I was, briefly, yes. 

Q. And did you receive a copy of the financial statement 
of Columbia Plaza Corporation prepared by Ernst & Ernst, 
Certified Public Accountants? A. No, I did not. 

Q. You did not receive it? A. I guess Mr. Gould got a 
copy. 

Q. Have you seen it since? A. No, I haven't. 

Q. Mr. Antonelli, you don’t know whether Columbia 
Plaza Corporation has or has not had any net earnings? 
A. Icannot answer that for you. 

Q. But you do know that Columbia Plaza Corporation 
has furnished Mr. Gould its financial statement prepared 
by Ernst & Ernst, Certified Public Accountants? A. Then 
he is probably in a position to answer your question better 
than I can. 
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18 Q. Now, do you know Robert A. Hall of Dallas, 
Texas? A. I was introduced to him. 

Q. Do you know General Finney of the same law firm as 
Robert A. Hall of Dallas, Texas? A. The same law firm, 
I don’t know that Mr. Hall was or is a member of the 
same law firm, but if you know that, I guess he is. 

Q. Have you and Mr. Gould employed Robert A. Hall in 
any capacity? A. Not tomy knowledge. 

Q. Have you retained General Finney in any capacity? 
A. Yes. 

Q. In what capacity? A. Asa lawyer. 

Q. To do what? A. To do legal work for us in several 
fields. 


Q. What fields? A. Well, for some legal work in regard 
to some property we owned in the Republic of Panama, and 
also for Columbia Plaza. 

Q. What is General Finney employed to do for you and 
Mr. Gould and Mrs. Gould in relation to the Columbia 
Plaza Corporation? A. Any kind of legal work that is 


necessary. 
184 Q. What? A. Some of it is going on right now. 

Q. What? A. I don’t know that I can come down 
to a specific type of legal work. 

Q. What was General Finney employed to do? A. He 
was retained to give us advice on these two areas in which 
J just mentioned to you. 

Q. In what connection was he employed in relation to 
the Columbia Plaza Corporation? A.I don’t think I 
could say. I could probably go into many areas that 
might be necessary. 

Q. What are those areas? A. I really don’t know any 
specific ones, just general legal work. 

Q. Was General Finney employed to do some lobbying 
for you? A. No. 

Q. Was Robert A. Hall employed to do some lobbying 
for you and Mr. Gould? A. No, Idon’t think so. 
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Q. When did you meet Mr. Robert A. Hall? A. When he 
was introduced to me by General Finney. 
185 Q. When? A. 5 or 6 weeks ago. 
Q. Where? A. In Mr. Gould’s office. 

Q. Who else was present? A. General Finney. 

Q. Was Mr. Gould present? A. Yes, he was. 

Q. Mr. Hall? A. Yes. I was in the other office but I 
was called in to meet him. 

Q. Did you and Mr. Gould see Mr. Hall more than 
once? A. I think I have seen Mr. Hall a total of three 
times. 

Q. Where did you see him the other two times? A. In 
Mr. Gould’s office. 

Q. Onevery occasion? A. That is right. 

Q. How many times have you seen General Finney? <A. 
Oh, maybe five times. 

Q. Where? A. In Mr. Gould’s office. 

Q. On all occasions? A. On all oceasions. 
186 Q. When did those occasions occur? A. Oh, from 
sometime in January up to a week ago. 

Q. All this year? A. Yes. 

Q. When did those occasions you saw Mr. Hall occur? 
I can’t name dates for you. 

Q. All this year? A. All this year. 

Q. Did you and Mr. Gould authorize either General 
Finney or Mr. Robert A. Hall to register as a lobbyist for 
you in support of the Horton Bill, H. R. 9774, which if 
enacted into law, would terminate the Columbia Plaza 
Urban Renewal Project? A. The answer is no. 

Q. Did you and Mr. Gould, or either of you, employ 
either of you, employ either General Finney or Mr. Robert 
A. Hall to lobby for you in relation to the Horton Bill, 
H. R. 9774, which if enacted into law, would terminate the 
Columbia Plaza Urban Renewal Project? A. We hired 
them for legal work for the Columbia Plaza Corpo- 
ration for whatever they decided to do as a lawyer’s 
prerogative. 
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187 Q. What is the interest of you and Mr. Gould in 
the Horton Bill? A. What is our interest in it? 

Q. Yes. <A. I imagine it is the same as the Columbia 
Plaza Corporation. 

Q. Are you and Mr. Gould for or against the enactment 
of that Bill into law? A. Well, I think that we are for it. 
I think the Columbia Plaza Corporation is not injured as 
a result of same, because I think we have a piece of paper 
that says we are still in business together, if something like 
that occurs. 

Q. Are you referring to what has been marked as De- 
fendant’s Exhibit No.7? A. Yes, I think so. 

Q. Does that paper keep you in business with Columbia 
Plaza Corporation? A. Well, substantially with it. We 
are the same stockholders. 

Q. I didn’t ask you. Does it keep you in business with 
the Columbia Plaza Corporation? .A. No, it would not. 

Q. You and Mr. Gould are for the enactment of 

188 the Horton Bill into law because you think that if 

it is enacted into law you could repurchase the land 

that is involved in the Columbia Plaza Urban Renewal 

Project area, don’t you? A. I have no idea what the final 
Bill might be, if anything. 

Q. Well, its present terminology would lead to that ob- 
jective, if it is enacted into law? A. In its present form 
the land would be offered back to its former owners. 

Q. That is what you and Mr. Gould want? A. Well, I 
either want that or we want the Columbia Plaza Corpora- 
tion to buy the land and build the project that it has con- 
ceived to do. 

Q. When you employed Mr. Hall and General Finney to 
lobby in relation to the Horton Bill, that was your objective, 
was it not? A. I don’t recall ever having hired Mr. Hall. 

Q. Do you recall having hired General Finney? A. We 
have hired General Finney. We have retained him to 
represent us in legal matters relating to the Columbia Plaza 
Corporation. 
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Q. That was your objective when you employed 
189 him, was it not? A. Not necessarily. 

Q. What was your objective? Did you employ 
him to lobby against the Horton Bill? A. I never employed 
him to lobby either way. 

Q. What did you employ him to do on Capitol Hill in 
the way of lobby work? A. I did not employ him to do 
work on Capitol Hill. We employed him as a lawyer in 
relation to the Columbia Plaza property. If he chooses to 
do certain things, that is General Finney’s business. 

Q. What, to your knowledge, has General Finney done in 
connection with the Columbia Plaza Property since you 
have retained him? A. Not much to date. 

Q. What has he done, to your knowledge, in connection 
with the Columbia Plaza Corporation since you have em- 
ployed him? A. He is not doing any work for Columbia 
Plaza Corporation. He is doing work for Antonelli and 
Gould. 

Q. What has he done for Antonelli and Gould in relation 
to Columbia Plaza Corporation? A. I really don’t know. 

Mr. Gould could probably answer that question better 
190 than I can since he is handling the legal end of that. 

Q. Do you know that Robert A. Hall is a reg- 
istered lobbyist at the present time on Capitol Hill for 
Kingdon Gould, Jr. and D. F. Antonelli, Jr.2. A. I under- 
stand that he has registered as such. 

Q. When did you learn that he had registered? A. Well, 
sometime after the fact. 

Q. Well, did he register? A. I don't know that. 

Q. Well, about when did you learn he had registered? 
A. Sometime after January the 22nd, but I could not pin 
the date down for you. 

Q. Did you make any objection to the fact that he had 
registered? A. No. 

Q. Did Mr. Gould?’ A. I don't know. You will have to 
ask Mr. Gould. 
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Q. Did anyone on your behalf make any objection? A. I 
don’t know, Mr. Hilland. I don't believe so. 

Q. Do you know that Mr. Hall is registered on your 
behalf and on behalf of Mr. Gould in relation to the Horton 

Bill, H. R. 97742 A. I believe that is true. 
191 Q. And he is registered for the purpose of spon- 
soring and supporting that bill, is he not? A. I 
don't know what the lobbying registration says. I only 
know that he has signed whatever he is supposed to sign 
to be legally correct. 

Q. Is it your desire that he lobby the Horton Bill into 
law? A. Is it my desire? 

Q. Yes. A. I would say that is true. 

Q. What? A. I would say that is trne. 

Q. That is what you are going to pay him for, is that 
right? A. I don’t know. I have not seen any bills from 
him for the time he spent on anything, or what General 
Finney’s bill is. As I told you, Mr. Hall does not work 
for me. 

Q. But you know he is an associate or associated with 
General Finney? A. I know he is associated with him, as 
far as this is concerned. 

Q. Do you have the agreement of October 3, 1961 in front 

of you? 
192 Mr. Bergan: Which Agreement, Mr. Hilland? 
Mr. Hilland: October 3. The amended Agreement, 
what exhibit is that? 
The Witness: No. 1. 


By Mr. Hilland: 


Q. Will you look at Defendant’s Exhibit No. 1 for Identi- 
fication and look at the signatures on it? A. Yes. 

Q. Does it bear your signature? A. It does. 

Q. On the last page? A. It does. 

Q. Now, I show you Def: endant’s Exhibit No. 6 for Identi- 
fication and ask you whether or not that contract also bears 
your signature? A. Yes, it does. 
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Q. I show you Defendant’s Exhibit No. 8 for Identifica- 
tion, does that? A. May I say something, is that Exhibt 
6 that you just handed me? 

Q. No. & for Identification, I ask you whether or not 
the original of that document bears your signature? A. 

This one right here? 
193 Mr. Bergan: The letter. 
The Witness: It does. 


By Mr. Hilland: 


Q. Who composed that letter? A. I don’t really remem- 
ber. I think there was some discussion on it and I think it 
is basically mine. 

Q. A discussion between whom? A. Myself and Mr. 
Gould, and so forth. I really don’t remember. 

Q. Who is, and so forth? <A. I think we discussed it 
with you, didn’t I, John? 

Q. You discussed it with Mr. Sexton? A. With Mr. 
Sexton, Yes. 

Q. And with Mr. Gould? A. Yes. 

Q. And then you signed it? A. I obviously did, yes. 

Q. Did you then mail a copy to all six of the names that 
appear at the bottom of that letter? A. That is right. 

Q. Will you state the reason you sent a copy to Honorable 

John Dowdy? A. Just so he would know that I 
194 resigned as a director, as a vice-present-director of 
Columbia Plaza Corporation. 

Q. Was he a friend of yours? A. I never saw Mr. Dowdy 
before the date of October 24, 1963. 

Q. Will you state the reason you sent a copy of it to 
Mr. Haydon Garber, General Counsel? A. So he would 
know about it also. 

Q. He was General Counsel of what? .A. House District 
Committee No. 4. 

Q. Was he a friend of yours? A. I never saw him before 
October of 1963 cither. 
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Q. Was he connected with Columbia Plaza Corporation 
in any capacity? A. I don’t believe so. 

Q. Was Honorable John Dowdy connected with the Co- 
lumbia Plaza Corporation in any capacity? A. Not as an 
offcer or director or stockholder, just as an interested 
party. 

Q. What was Honorable John Dowdy’s interest in your 
resignation? A. I really don’t know. Maybe he threw it 

in the wastebasket when he got it. 
195 Q. Do you know whether or not he did? A. I don’t 
know. He has never communicated with me about it. 

Q. What was Mr. Haydon Garber’s interest? A. Well, 
since you bring it up, possibly nothing. 

Q. Whose idea was it to send copies to these gentlemen? 
A. It was mine. 

Q. And what was your reason for sending it to them? 
A. I just thought they would all like to know about it, so 
I sent everybody a copy. 

Q. Was that the same reason you sent it to the three 
officials of the RLA whose names are listed there? A. That 
is right. I thought they ought to know about it. 

Q. Were any of those three gentlemen officers, directors 
or stockholders of Columbia Plaza Corporation? A. No, 
they were not. 

Q. Had they indicated any interest in your resignation? 
A. No, they hadn’t. 

Q. Had they suggested that you resign? A. No. 

Q. Had Mr. Dowdy or Mr. Garber suggested that you 

should resign? A. No. 
196 Q. The only one to whom you sent a copy of that 
resignation who had any connection with Columbia 
Plaza Corporation was Mr. John McShain, wasn’t it? A. 
I think he is the only one on there that is a stockholder of 
Columbia Plaza, that is right. 

Q. Now, after resigning on December 13, 1963, as shown 
in this letter and stating your disapproval of the unbusi- 
nesslike manner which Columbia Plaza Corporation has 
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conducted its affairs, didn’t you, in March of 1964, at the 
stockholders’ meeting, then nominate your partner, Mr. 
Gould, as a director in your place? A. I did. 

Q. And you thought it was all right for him to go on 
in March of 1964 after you had resigned in this manner in 
December of 632 A. That is right. 

Q. Had the situation in the Columbia Plaza Corporation 
changed from December to March? A. Considerably, I 
would say. 

Q. How? A. Well, I think during that period of time 
Columbia Plaza Corporation reneged on the contract to 
purchase and entered into a 99-year lease with the Rede- 

velopment Land Agency. 
197 Q. You thought that the conditions, then, had 
worsened? A. Considerably. 

Q. But you nevertheless nominated Mr. Gould, Mr. King- 
don Gould, Jr., for a seat on the Board of Directors in 
your place, didn’t you? A. That is right. 

Q. And he accepted the nomination? A. I believe he 
did. 

Q. Was he elected? A. He was elected. 

Q. In your presence? A. That is right. 

Q. And he stills sits as a member of the Board of Di- 
rectors? <A. As of this moment, yes. 

Q. Isn’t it a fact, Mr. Antonelli, that you resigned in 
December so that you could send your resignation to these 
six people listed on the bottom of this letter and thereby 
blacken the reputation of Columbia Plaza Corporation ; 
wasn’t that your purpose in this resignation? A. I don’t 
think it blackens the reputation of Columbia Plaza Cor- 

poration? 
198 Q. Do you think it does it any good? A. I don’t 
think it hurts it any. Evidently I probably was a 
very inept director and it is just as well that I am not 
serving any longer. 

Q. You think it did not hurt Columbia Plaza Corpora- 

tion to say to these six gentlemen that ‘‘Recent events 
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have made it clear that important information has been 
withheld from me?’’ You don't think that hurts Columbia 
Plaza Corporation? 

Mr. Bergan: Do you want the witness to speculate on 
his answer? It is perfectly all right for me, but I want 
it understood that it is pure speculation. 


By Mr. Hilland: 


Q. Well, do you think it did the Columbia Plaza Cor- 
poration any good? A. I don’t think it did anything to 
Columbia Plaza Corporation one way or the other. I think 
Columbia Plaza Corporation was firmly entrenched by the 
time I resigned. 

Q. Do you think it promoted the best interests of Colum- 
bia Plaza Corporation for you to circulate the contents 
of your letter of resignation among these six people? A. 
I don’t think there is any information in the letter that 
these people were not already aware of. 

Q. Do you think that it was in accordance with your 

Agreement to cooperate, to promote the best in- 
199 terests of Columbia Plaza Corporation, or words to 

that effect? A. It might have served their interests 
very well to have me resign. I don’t know whether it did 
or whether it did not. 

Q. I am not talking about your resignation. I am talk- 
ing about what you said in your resignation. Do you 
think that promoted the best interests, the welfare of the 
Columbia Plaza Corporation? A. I am not in a position 
to say. 

Q. Did you intend that it should? A. No. I just intended 
to resign. 

Q. You intended to hurt Columbia Plaza Corporation in 
that resignation when you circulated it, didn’t you? 

Mr. Bergan: He answered that question three times. If 
vou want him to keep answering it, you are going to get 
the same answer. 


497 


By Mr. Hilland: 


Q. Now, when you nominated Kingdon Gould, Jr. last 
month, as a director, did you then feel that the recent events 
had made it clear that you were being informed of all 
important information in Columbia Plaza Corporation? A. 
I am not a director of Columbia Plaza Corporation. I have 

not been since the date of this letter. 
200 Q. In what way has or had your attitude toward 
the Columbia Plaza Corporation changed between 
December 1963 and March 10, 19642 A. What is the sig- 
nificance of March 10th? 
Q. I think that is when the Board of Directors— 
Mr. Bergan: March 17th. 


By Mr. Hilland: 


Q. March 17th of 1964, when the stockholders’ meeting 
was held. A.I don’t see how my position or feelings in the 
matter had changed at all. What leads you to believe that 
they had changed? 

Q. Because you resigned and then nominated Mr. King- 
dom Gould, Jr. for a seat on the Board of Directors. A.I 
fail to see the connection. 

Q. You don’t see any connection to it? A. No, I don’t. 

Q. You think it was bad for you to sit on the Board 
of Directors but good enough for Mr. Gould, is that right? 
A. Possibly, beginning in March, March 17th, when I nomi- 
nated him to be a director, he would be able to pick up from 
that point and understand what was going on a little better. 

Q. Is it your position that you did not understand 
901 what was going ont A. I never heard about what 
was going on. 

Q. Now, prior to the time you and Mr. Gould employed 
General Finney to represent your and his interest in Co- 
lumbia Plaza Corporation, had you employed Mr. John 
Sexton and his firm to represent your interest in Columbia 
Plaza Corporation? <A. Mr. Sexton’s firm has done work 
for Columbia Plaza prior to that time. 
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Q. Including legislative work! A. Including legislative 
work. 

Q. Yes. A. If it was necessary. I don’t recall that legis- 
lative work is what you hire a particular lawyer for. He 
is a lawyer. He represents us. 

Q. On behalf of you and Mr. Gould, didn’t Mr. Sexton 
confer with Thomas Owens of Subcommittee No. 4, headed 
by Mr. Dowdy of Texas? A. Confer with him? 

Q. Yes. A. I imagine he has talked with him many 
times. 

Q. And with Stanley or Stan Garber of the same Com- 
mittee? A. Stanley or Stan Garber, I don’t know anyone 

by that name. 
202 Q. How about Mr. Barber? A. I have met Mr. 
Barber a few times. 

Q. Where did you meet Mr. Barber a few times? A. 
Well. he came to my office once or twice with Mr. Owens. 
One of those times I saw him down at the Committee hear- 
ing room on the occasion of my appearances down there, 
and my subsequent trip down there to sit and listen to 
what everybody else had to say. 

Q. Where else did you see him? A. Nowhere else that 
I know of. 

Q. Did you have Mr. Sexton confer with Mr. Garber and 
Mr. Owens for you at the Committee? A. Confer with 
them? 

Q. Yes. A. I would rather imagine in conjunction with 
the Committee picking up our records, and so forth and 
so on, that Mr. Sexton might have conferred with Mr. 
Owens and with Mr. Garber. 

Q. When did the Committee pick up your records? A. 
I do know they served me with a subpoena. 

Q. When? A. Well, prior to the time I went down there 

by some week or 10 days. You could find that out by 
203 += getting a copy of the subpoena, which I don’t have 
with me. 

Q. Did you confer with a representative of the Com- 


499 


mittee prior to the time your records were subpoenaed? 
A. Confer? 

Q. Yes. A. They were certainly in to see me several 
times before that. 

Q. Did you tell them what was in your records? <A. No. 

Q. Did you let them see your records? <A. No. 

Q. Now, were you present when Mr. Doyle of RLA 
testified before the Committee? A. No, I don’t believe so. 

Q. Were you present when James Salkeld testified? A. 
I was there for part of the time. 

Q. While he was testifying, did you transmit messages 
to any representative of the Committee? A. Transmit 
messages? 

Q. Yes. A. No. 

Q. Did you do it through Mr. Sexton or Mr. Gould? A. I 

am not aware of any such thing. 
204 Q. Did you transmit messages to any member of 
the Committee? A. No. 

Q. Were you present when Mr. Frank Luchs testified? 
A. I think so. I don’t think I was there all of the time 
but part of it. 

Q. While you were there, did you transmit messages to 
members of the Committee? A. I don’t understand how I 
could have transmitted messages. I was in the audience 
listening to what was going on. 

Q. Did Mr. Gould or Mr. Sexton, to your knowledge, 
transmit messages? A. Not to my knowledge. 

Q. Did you hear one of the female secretaries down there 
ask Mr. Sexton, ‘‘How are we doing?’’ At the time these 
gentlemen were testifying, the ones to whom I have just 
referred? A. No. I think you ought to ask Mr. Sexton 
that question. 

Q. I will. As a matter of fact, at the time you were 
testifying before that Committee, the Committee had your 

file, did it not? A. Yes, it did. 
205 Q. Mr. Dowdy had your file? A. Well, Mr. Dowdy 
was not the one who picked it up, but I imagine since 
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he is the Chairman of the Subcommittee, he would have my 
file. 

Q. You have gone over that file with representatives of 
the Committee, have you not or had you not? A. Gone 
over the file? 

Q. Yes. A. I don't believe so. 

Q. Well, gone over the contents of the file? A. Well, 
only to the extent that they signed for what they were 
taking away from us—file No. 6, file 8, 10 files, whatever 
it happened to be, and one of which is missing at this 
moment. 

Q. They still have that fle? A. Well, I would really like 
to know. At this time I can’t find it, neither can they. 
It seems that it has sort of been lost, strayed or been 
stolen at this stage of the game. 

Q. You and Mr. Gould have been active in every way 
you could think of with the objective of getting back or 
reacquiring ownership of the lands involved and now under 
lease to Columbia Plaza Corporation, have you not? A. 
At this stage of the game we are trying every way we can 

to get the Columbia Plaza Corporation to buy the 
206 land and build the project and also get our prop- 
erty returned to us, if we can possibly have it done. 

Q. What have you done in the year 1964, either you or 
Mr. Gould, toward getting Columbia Plaza Corporation to 
buy that land, other than this lawsuit? A. I don’t know 
what else we can do. If you have some suggestions in mind 
that I could take some course, that I could pursue it to per- 
suade Columbia Plaza Corporation to buy the land, why, 
other than what we have already done to date, I would like 
to do it. 

Q. What have you done within the Corporation? A. You 
keep asking me that question, and I think I have answered 
it about 45 minutes ago to the best of my ability. I don’t 
know what more I can do. If you want it once again, and 
if I have not said it correctly, or you don’t understand how 
we feel about it, I will say it: We would like to go on 
record in wanting the Columbia Plaza Corporation to exer- 
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cise its option under the lease which it has now and to 
buy the property, and then to have Mr. McShain build in 
accordance with all that we know that he has said that he 
is supposed to do or is ready to do and build it. We would 
be very happy to see that done. 

Q. Have you and Mr. Gould, or either of you, done 
207 anything toward raising or arranging financing for 

the Columbia Plaza Corporation to buy that land? 
A. As far as I know, that is up to the Columbia Plaza 
Corporation and Mr. John McShain. 

Q. I did not ask you that. I asked vou what you and Mr. 
Gould, or either of you, have done to arrange financing 
for the Columbia Plaza Corporation so that it can buy 
that land? A. It is not our responsibility. 

Q. I did not ask you that. What have you done? <A. I 
don’t do things that are not my responsibility. 

Q. I didn’t ask you that. What have vou done, if any- 
thing? A.I am sorry, that is my answer to vour question. 

Q. What have you and Mr. Gould done in the year 1964 
toward getting a building erected on that land? A. It is 
not our responsibility, Mr. Hilland. It is the responsibility 
of the Columbia Plaza Corporation and John McShain. 

Q. What do you regard as your responsibility in relation 
to the Columbia Plaza Corporation? A. My responsibility? 

Q. Yes. A. I think all of my responsibilities have 
208 been done up to now. 

Q. You don’t think you have any responsibility to 
promote the best interests of the Columbia Plaza Corpo- 
ration under the two Agreements of October 3, 1961—one 
entitled ‘‘Amended Agreement’’ and the other one entitled 
‘Stockholders’ Agreement?’’? You don’t think you have 
any responsibility? 

Mr. Bergan: I think that calls for a legal conclusion, Mr. 
Hilland. T don’t have any objection to him giving his lay- 
man’s view of what the legal conclusion is, if you want it 
with that understanding. 

The Witness: I don’t think T have any responsibility. T 
didn’t sign all of that. 


302 
By Mr. Hilland: 


Q. I don't think I understand the answer to that ques- 
tion. 

Mr. Bergan: That may be what he is going to say— 

The Witness: I mean, I don’t think I have any responsi- 
bility that I have not fulfilled. And up to a point in the 
proceedings, where things have gotten where they are, I 
am convinced that it is not any responsibility of mine, it 
is the responsibility of the Columbia Plaza Corporation and 
John McShain, Incorporated, to buy the land, build, and 
finance it. 


209 ‘By Mr. Hilland: 


Q. What do you think your responsibilities under the 
language of the Stockholders’ Agreement of October 3, 
1961, ‘All of the parties signatory hereto further agree 
to use their best efforts to cause Columbia Plaza Corpora- 
tion to be and to continue to be operating in good faith as 
redeveloper of the Columbia Plaza Urban Renewal Proj- 
ect.”’ and that includes you, Mr. Gould and Mrs. Gould. 
4. Are we the only signatories or signators? 
Q. What do you think are your responsibilities and duties 
and obligations under the language: “©All of the parties 
signatory hereto further agree to use their best efforts to 
eause Columbia Plaza Corporation to be and to continue 
to be operating in good faith as redeveloper of the Colum- 
bia Plaza Urban Renewal Project?’’ A. Just exactly what 
it says. I think we have fulfilled all those responsibilities. 
Q. When rou employed General Finney to lobby in favor 
of the Horton Bill, do you think you were fulfilling the 
obligation required of you by this language I have just 
read? A. Your question is in two parts. T have not hired 
General Finney to be a lobbyist. 
Q. When, with your knowledge and consent, his 
210 associate, Robert A. Hall, registered as a lobbyist to 
lobby in favor of the Horton Bill on behalf of you 

and Mr. Gould? A. That is fine. 
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Q. Do you think you were carrying out the obligations 
of this language in the Stockholders’ Agreement of October 
3, 1961, which I just have read to you? A. I will repeat 
to you that I think we have fulfilled our responsibilities 
under that Agreement. 

Q. By doing what? A. By doing whatever has been done 
to date. 

Q. In the Amended Agreement of October 3, 1961, be- 
tween you, Mr. Gould, Mrs. Gould, on the one part and, 
Columbia Plaza Corporation on the other part, and all 
agreed to cooperate in every respect to the end that the 
developer, Columbia Plaza Corporation, shall be desig- 
nated as the redeveloper of the Columbia Plaza Urban Re- 
newal Project, what did you conceive to be your duties, Mr. 
and Mrs. Gould’s duties and obligations under that lan- 
guage of that contract? A. As I said, I do not believe we 
have any further responsibility, other than what we have 
already done. I think it is the responsibility of the Co- 
lumbia Plaza Corporation now to buy the property and 
build. And I assume it has a written agreement with Mr. 

John McShain to finance the project. 
211 Q. When did your duties and obligation under 
the language I just read, terminate? A. Well, I 
just have to answer by saying that we fulfilled all of our re- 
sponsibilities. If that is not a good answer, I will have to 
let it stand. 

Q. When you employed General Finney to lobby in favor 
of the Horton Bill, do you think you were carrying out 
the language of this contract with Columbia Plaza Corpo- 
ration called the ‘‘ Amended Agreement?’ A. I don’t think 
I hired General Finney to lobby for the Horton Bill. 

Q. Mr. Gould did, did he not? A. I don’t know. You will 
have to ask Mr. Gould that question. 

Q. I have asked him and he said you two did. Who is 
right? 

Mr. Bergan: Just a moment. If you are going to quote 
from the record, let’s wait and let the reporter refer 
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physically to the record and we will have what Mr. Gould 
said. I am not going to accept your version of what he said 
now. I am not saying it is wrong, but I will not accept it 
until the reporter reads it. 


212 By Mr. Hilland: 
Q. Will you answer the question? 
Mr. Bergan: Don’t answer the question as it is phrased. 
The Witness: No. 
By Mr. Hilland: 


Q. Mr. Antonelli, is it your testimony you did not in 
Mr. Gould's presence, retain General Finney to lobby in 
favor of the Horton Bill? A. I was not present when Mr. 
Gould retained General Finney, so I can’t answer your 
question. 

Q. You have answered the question that I have been 
trying to get. 

Mr. Bergan: Not the question you have been asking, sir. 


By Mr. Hilland: 


Q. In other words, whatever the arrangements were with 
General Finney, those arrangements were made by your 
partner, Kingdon Gould, Jr.? A. That is correct. 

Q. And whatever the fee arrangement was, it was ar- 
ranged by Mr. Gould? A. That is correct. 

Q. Whatever the expense arrangement was, it was 

213 arranged by Mr. Gould? A. You are trving to be 

specific and I just can’t say, I don’t know enough 
about it to be specific. 

Q. Well, when you learned that Robert A. Hall, an asso- 
ciate of General Finney, had registered on behalf of you 
and Mr. Gould as a lobbyist in support of the Horton Bill, 
did you approve or disapprove of his action? A. I had no 
feeling one way or the other. Tf that is what is legally re- 
quired of the gentlemen to do, to do something that they 
had in mind to do, I am glad that they stayed on the side 
of the law. 
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Q. Well, when you learned that he was going to lobby in 
favor of the Horton Bill, did you favor it or did you dis- 
approve of that action? A. I approved of it. 

Q. And you approved of it because the objective, on the 
part of you and Mr. Gould, is the reacquisition of owner- 
ship by Antonelli and Mr. Gould of the land involved in 
the Columbia Plaza Renewal Project? A. If that is what 
it comes to, Mr. Hilland, then the project will get built, as 
we have tried to have it done. 

Q. The real reason you want the land back now, it has 

different zoning than it had when you sold it to RLA, 
214 doesn’t it? A. As far as I am concerned, Mr. Hil- 

land, the zoning can go back to where it was, if that 
would make you happy. We would like it to. You asked 
me if the zoning has not been changed. The answer is, I 
would rather have it back as it was without the zoning. 

Q. The zoning has changed, has it not? A. I understand 
that the zoning has changed. 

Q. So that high-rise apartments and a hotel can be built 
on this land? A. They could have been built in the previous 
zoning. : 

Q. I said, so that the rezoning will allow for high-rise 
apartments and a hotel that may be built on it? A. I just 
answered it, the zoning that previously was on it had al- 
lowed the construction of high-rise apartments and a hotel. 

Q. Was it limited to a number? A. It was limited to 
R-5-C. Itis F. A. R. 31%4. The new zoning on it does bene- 
fit— 

Q. Does it have a restriction? A. It has a restriction, 
the zoning beforehand was residential 5-C. That allows, 
31%, F. A. R., it allows apartment houses up to 90 feet high. 
Tt also allows hotels. And if you will check the F.A.R. 

right now under the restrictive plan of the Rede- 
215 velopment Land Agency, you will find that the 
F. A. R. does not come up to 344. 

Q. But prior to May 1960, hadn’t you and Mr. Gould 

applied for rezoning on this property? A. Yes. 
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Q. And hadn’t your rezoning application been rejected? 
‘A. I don’t believe we ever had a hearing on the basis of 
new zoning. 

Q. You did petition for rezoning? A. That we did. 

Q. From what to what? A. Well, to the zoning that the 
Lewis Plan disclosed in May of 1958. 

The preliminary plan of the Lewis recommendation 
recommended for the area was Special Purpose. When the 
hearing was held on the basis of Special Purpose zoning, 
and the area should have special zoning now, has Special 
Purpose zoning. However, in the Lewis Plan of May 12, 
1958, two of the Squares were zoned R-5-C, and one of the 
Squares was zoned Special Purpose. 

Well, the Special Purpose Square has a F. A. R. density 
of 6.6 times the ground area. The other two under the R- 

5-C F. A. R. 3%. If you average that out you would 
216 find that it is over 4. Under the restrictive plan now, 

it has with the Redevelopment Land Agency, the 
National Capitol Planning Commission, the overall F. A. R. 
is much less than 3%. So I don’t see that the zoning has 
anything to do with it. 

Q. Prior to May of 1960, you had been unable to obtain 
the zoning you and Mr. Gould wanted, had you not? A. 
We would like to have had the zoning changed to Special 
Purpose, which is what the Lewis Plan had said it was 
going to be on Squares 32, 33 and 44. And the hearings 
that were held on that change were supposed to have been 
on the basis of Special Purpose. All I am telling you is, 
that when the book came out on May 12, 1958 I think, for 
some unexplainable reason, two out of the three Squares 
had been downgraded to R-5-C. No public hearings have 
ever been held to determine that zoning valid. 

Q. Well, the point is, that prior to May 1960, you and 
Mr. Gould had failed to obtain the zoning for this prop- 
erty that you and he desired. 

Mr. Bergan: Is that a question or is that a statement? 

Mr. Hilland: Js that a fact? Isn’t that correct? 
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The Witness: We applied for rezoning of Squares 44 
and 33 to Special Purpose zoning, which was the same zon- 
ing as Square 32 had, and which is the same zoning 
217 +‘ that was contemplated under the map adjustments 
made by Lewis and on which public hearings were 

held for Special Purpose. 


By Mr. Hilland: 


Q. But you did not get that zoning? A. The application 
was never heard. 

Q. Well, the application was never granted? A. We filed 
such but it was never heard. 

Q. And it was never granted? A. Well, they never grant 
you, they can’t grant you something that they don’t hear. 

Q. That is why you and Mr. Gould decided you wanted 
to sell this property, wasn’t it? A. I don’t believe that 
is the right answer. I know it isn’t. 

Q. Isn’t that why you came to Mr. Salkeld, or called 
him, and arranged an appointment? A. I never came to 
Mr. Salkeld. I spent 4 or 5 months playing gin rummy 
many a day a week while we talked about the Columbia 
Plaza Corporation with him. I never called him. He never 
called me, if you come right down to it. We just talked 
about Columbia Plaza Corporation for about 4 or 5 months 
running. 

Q. Didn’t you tell him that you and Mr. Gould 

218 wanted to dispose of the property because you had 

some problems in connection with it? A. I told him 

at one point, when I said he could buy it, if he could show 

up with a contract and settle for it very rapidly, he could 
buy the property. 

Q. He could have it for $15.00 a square foot? A. If he 
settled right then and there, he could have had it for that. 

Q. The May contract provided for $17.00 a foot, didn’t it? 
A. That is right. 

Q. The RLA offer was $21.00 a foot? A. TI think the con- 
tract did not say $17.00 a foot, it said a minimum of $17.00 
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afoot. I think the phraseology at that stage was between 
$17.00 and 21.00 a foot. 

Q. The maximum was $21.00 a foot and the minimum was 
$17.00 a foot, isn’t that right? A. I think the minimum 
was for cash, and the balance was to be in a note between 
$17.00 and $21.00 a foot. 

Q. Wasn't it to be sold to RLA at $17.00? A. I don’t 
think that is right. 

Q. Didn't the contract have two prices, the so- 
219 called $17.00 price and the $4.00 price? A. That is 
the $21.00, yes. 

Q. If the RLA didn’t buy it at $21.00, the price would 
have been $17.00 a square foot, isn’t that right? This is 
where the $685,000 note came from? A. I don’t read that 
into it. 

Q. Mr. Antonelli, in connection with the operation of the 
parking facilities on these lands, you have been deducting 
a management fee, have you not? A. That is right. 

Q. Under what provision of what contract have you been 
deducting a management fee? A. Well, it was part of the 
direct expenses involved in operating the properties. 

Q. The management fee is a direct expense paid to 
whom? A. Paid to employees of our company who per- 
form various functions. 

Q. To what employees of your company did you pay a 
management fee? A. Well, the management fee is com- 
prised of direct expenses paid to people who are engaged 
in operating the parking facilities, people who are doing 
work, supervising, day supervisors, night supervisors. It 

includes such things as the use of lighting fixtures, 
2%) tickets and time clocks, a myriad of things. 
Q. You pay them salaries, don’t you? A. We pay 
them salaries. We pay salaries to employees, right. 

Q. Let’s take this statement that you rendered for the 
period of January 1, 1963 to March 31, 1963 in which you 
claim a management fee of $3,905.11. To whom was that 
paid? A. Well, it was paid to many people. 
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Q. Give me the names of the people to whom that man- 
agement fee in that amount was paid during that period? 
A. I am sorry, I would have to go back and search the 
records to find out who all the people are who are em- 
ployed in accounting, who is employed in supervisory day 
and night duties, who is employed as general manager and 
allocate their portion of the direct expenses, and to give 
you that. 

Q. To whom was the payroll of $6000 in the same state- 
ment paid? A. To parking attendants. 

Q. It is a different group than the persons to whom you 
paid $3,805.11? A. Yes, that is right. 

Q. Was any part of the management fee of $3,805.11 
221 paid to the partnership of Antonelli and Gould? A. 
No. 

Q. Will you furnish us the names of the persons on the 
payroll who received $3,639.79 during the period of Jan- 
uary 1 through March 31, 1963? A. I would be very happy 
to, but I am sure that the management fee, as you call 
it, is not just salaries. So there is a lot of other expenses. 

Mr. Bergan: Wait a minute. You are asking about the 
first figure? 

Mr. Hilland: $3,639, yes. 

The Witness: The payroll? 

Mr. Bergan: We will furnish the names of the people 
who received that money, and what they received. 

The Witness: Social Security, how much they received? 


By Mr. Hilland: 


Q. Will you furnish us the names and addresses of the 
persons to whom you say the management fee in the sum 
of $3,805.11 was paid for the same period? A. I will be very 
happy to do that. 

Q. As I understand it, you say no part of the manage- 
ment fee was paid to your partnership, to the A. & G. 
partnership? A. No. 
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Mr. Bergan: I think it is obvious from the docu- 
22 ment to which both you, Mr. Hilland and the witness 
are referring, that management fee was, in a sense, 

paid to the people. 

Mr. Hilland: I object to your testifying at this time, 
Mr. Bergan: I asked the witness a question. You are 
prompting the witness. What you have said is just exactly 
opposite of what the witness has said. 

Mr. Bergan: I am trying to clear up your question. If 
you want to wait until after you have finished, I will be glad 
to do so. If you want the record to be murky, it is all 
right with me. 

The Witness: Ask your question again. 


By Mr. Hilland: 


Q. On the April statement, from April 1, 1963 through 
June 30. 1963, did you deduct a management fee of 
$3,812.48! And was any part of that amount paid to the 
A. &G. partnership? A. The answer is no. 

Q. Was any part of that amount paid to the PMI— 
Parking Management, Incorporated? A. The answer is no. 

Q. To whom was that $3,812.48 paid? A. Well, part of 
it involved payroll. I can find those names for you. Part 

of that relates to other things. For example, all of 
293 the things done to the lot in the way of maintenance. 

There is maintenance people on our payroll, and 
there is such things as lights, there is tickets, there are 
time clocks. There are a lot of things that are paid for 
in those areas which are included in the management fee— 
our overhead expense. 

Q. If part of the management fee of $3,812.48 was pay- 
roll, why wasn’t it included under the first item in the state- 
ment, payroll, $3,571.041 A. That should say attendants 
payroll, if that would clarify it for you. 

Q. When will you furnish us the names and addresses of 
the attendants on that payroll for that statement, for that 
period? Will you do that? A. Yes, we will do that. 
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Q. And the amount paid to each? A. Yes, we will. 

Q. And will you do the same in relation to the manage- 
ment fee of $3,812.48? A. As it relates to payroll, you are 
referring to? 

Q. Yes. A. I will be glad to. 

Q. Will you do that in relation to all the state- 
994 ments that you have rendered from the beginning of 
this operation? A. I assumed that you wanted all of 

them. We will do so. 

Q. Is the A. & G. partnership operating these parking 
facilities on these lands at the present time? A. Operating 
them? 

Q. Yes. A. PMI is doing the actual operation. 

Q. When did PMI commence doing the operation? A. 
About 1955 or 1956, I would say. 

Q. Well, does PMI have any contract with Columbia 
Plaza Corporation for the operation of these parking fa- 
cilities on these lands? <A. It has a contract with Mr. 
Gould and myself. 

Q. In other words, you and Mr. Gould subcontract the 
operation to Parking Management, Incorporated? A. That 
is right. Parking Management, Incorporated operates all 
the facilities that we own or operate, own and operate. 

Q. Was any part of these management fees, shown in 
these quarterly statements ; for example, the statement from 
October 1 of 1963 through December 31 of ’63, you have a 

management fee of $4,355.38? Was any part of that 
295 paid to Parking Management, Incorporated? A. 
Was it paid to Parking Management, Incorporated? 

Q. Yes. A. I don’t know in what sense it would be. 
Parking Management, Incorporated, of course, handled all 
the money for everybody. I think that is the only way in 
which Parking Management, Incorporated is involved in 
the monies. 

Q. Well, does it retain any part of that money, does it 
retain or did it retain any part of that $4,355.38 as a man- 
agement fee? A. Parking Managament, Incorporated only 
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contracts to take care of all of these operations. What 
money it receives it pays out in overhead and directly re- 
lated to this particular operation. It makes no profit, if 
that is what you are trying to say. 

Q. Parking Management, Incorporated does this opera- 
tion for free, is that what you are saying? A. No. 

Q. How is it paid? A. How is it paid? 

Q. Yes. A. I would be hopelessly entangled in trying to 

explain it to you. Maybe I can get my lawyer to 
26 explain for me, if you would like. 
Q. Does it share in any part of the 50 percent of 
the net proceeds? A. No, it does not. 

Q. That comes entirely to A. & G. partnership? A. Yes. 
Parking Management, Incorporated is paid for operating 
these parking facilities. It is my impression that it is re- 
imbursed, if that is what you want to know. 

Q. By whom? A. By whomever it is operating for. 

Q. In this case, it is operating for the partnership of 
Antonelli & Gould, the A. & G. partnership? A. It is op- 
erating it for the A. & G. partnership. If it puts out money 
to operate these facilities, it gets the money back for what 
it operates. 

Q. Where does its profit or compensation come from? 
A. Well, it operates other facilities of its own. 

Q. I mean, out of this operation, does it do this opera- 
tion free? A. It does this operation for free. 

Q. Heretofore, have you ever told anyone connected with 
the Columbia Plaza Corporation that Parking Management, 

Incorporated was actually operating these parking 
227 ~— facilities on these lands? A. Well, it always has. I 

don’t know that I have ever gone out and said any- 
thing about it or written any letters to that effect. 

Q. Can you think of anybody connected with Columbia 
Plaza Corporation to whom you have given that infor- 
mation? A.I don’t know. This statement has been coming 
out since 1962, it says, ‘‘Parking Management, Incorpo- 
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rated.’”? No one has ever said anything about it one way 
or the other. 

Columbia Plaza Corporation has, from time to time, 
signed a parking agreement which was rendered to Colum- 
bia Plaza Corporation on Parking Management, Incorpo- 
rated stationery. 

Q. It has been signed by vou, a partner of the A. & G. 
partnership, hasn’t it? A. That is correct. 

Q. For the month of March, is it correct to all of this 
year? A. 1964? 

Q. Yes. That all A. & G partnership has paid on account 
of rent, $7,012? A. $7,012 is our rent for the month of 
March. 


Q. Has it paid any part of the balance of $27,406.31 
228 that RLA is charged for rent? A. That would be 
the Columbia Plaza Corporation or the Redevelop- 

ment Land Agency, that is not mine. 
Q. I am not asking you that. I am asking you whether 
or not the A. & G. partnership paid any of the balance of, 
T should say, of $20,394.31 that RLA has been charging 


for rent on that property? A. All I can tell you is, that we 
paid our rent for the month of March. 

Mr. Bergan: Just answer that question, yes or no. 

The Witness: We don’t owe any balance. 


By Mr. Hilland: 


Q. I didn’t ask you that. 

Mr. Bergan: He asked you whether vou paid an addi- 
tional $20,000 and some dollars. 

The Witness: All right. 

Mr. Bergan: Let me argue whether you have to pay it. 

The Witness: Okay. 

Mr. Hilland: T think that is all. How about signature? 

Mr. Bergan: We are not going to waive on either one of 
them. The complexity of the figures and the interrelation 
of the two contracts, I would rather have both of the depo- 
sitions read before they are signed and filed. 


Slt 


Mr. Hilland: All right. That is all. 
229 I have read the foregoing 22S pages, which con- 
tain a correct transcript of the answers made by me 
to the questions therein recorded. 


Certiricate or Norary Pvusuic 


I, Orrin E. Cressey, the officer before whom the foregoing 
depositions were taken, do hereby certify that the witnesses 
whose testimony appears in the foregoing depositions were 
duly sworn by me; that the testimony of said witnesses 
was taken by me in shorthand and thereafter reduced to 
typewriting under my direction, that said depositions are a 
true record of the testimony given by said witnesses; that I 
am neither counsel for, related to, nor employed by any 
of the parties to the action in which these depositions were 
taken: and, further, that I am not a relative or employee 
of any attorney or counsel employed by the parties hereto, 
nor financially or otherwise interested in the outcome of the 
action. 


Notary Public in and for the 
District of Columbia. 
My commission expires 
February 28, 1968. 


May 8, 1962 


Mr. Donald A. Hurst, Treasurer 
Columbia Plaza Corporation 
724 Fourteenth Street, N. W. 
Washington, D. C. 


Dear Mr. Hurst: 


I am returning herewith your check in the amount of 
$370 representing the interest on the contract obligation 
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held by Mr. and Mrs. Kingdon Gould, Jr. and myself in 
the amount of $29,600. In the future the interest on this 
obligation and our operating agreement for the parking 
properties in Foggy Bottom will be conducted in the 
following manner. 


We will amend Item No. 3 of our March 19th letter to 
read: 


‘*You will receive a quarterly operating statement no 
later than fifteen (15) days after each quarterly termi- 
nation date. The first termination date will be June 
30, 1962.’ 


As of April 1, 1962, we were entitled to interest in the 
amount of $370. Subsequent to that date, the quarterly 
interest due will be $444. The June 30th Statement of 
parking operations will show a credit balance due you 
from the parking operations. We will deduct from that 
credit the amount of the interest due us through the same 
date: namely, June 30, 1962. Thereafter, the quarterly 
statements will show any credits due you minus the inter- 
est payments of $444 as they come due. 


After the parking properties go out of existence and dur- 
ing the term of construction, we will continue to issue a 
quarterly statement deducting the interest due us and show- 
ing the credit balance due Columbia Plaza Corporation. 
This will continue until such time as Columbia Plaza Cor- 
poration is in a position to take up the obligation, and at 
that time, a determination can be made as to what to do 
with the remaining credit balance, if any. 


Sincerely yours, 
A & G@ ParrnersHip 
By 


D. F. Anronetur, Jr., Partner 
Enclosure 
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MINUTES OF SPECIAL MEETING 
OF 
DIRECTORS AND STOCKHOLDERS 
OF 
COLUMBIA PLAZA CORPORATION 
Held October 2, 1963 


A special meeting of the Stockholders and Directors of 
Columbia Plaza Corporation was held on October 2, 1963, 
at 724 Fourteenth Street, N. W., Washington, D. C., com- 
mencing at 2:00 p.m. 


Stockholders present were: 


Frank J. Luehs, D. F. Antonelli, John MeShain, James 
L. Kunen, Donald A. Hurst, James F. Salkeld, King- 
don Gould. 


Those stockholders voting by proxy were noted as fol- 
lows: 


Joan C. Luchs whose proxy was given to Frank J. 
Luchs; Kenneth J. Luchs whose proxy was given to 
Frank J. Luchs; John C. Holzberg whose proxy was 
given to Frank J. Luchs; William E. Shannon whose 
proxy was given to Frank J. Luchs; Marie C. Ed- 
wards whose proxy was given to Frank J. Luchs; 
Elizabeth K. Luchs, whose proxy was given to Frank 
J. Luchs; Foster Shannon whose proxy was given to 
Frank J. Luchs; Joseph C. Murray whose proxy was 
given to Frank J. Luchs. 


Guests present were: 


J. Paul Hauck, Chas. J. Sexton, Esq., Philip S. Peyser, 
Esq., Justin Hinders, Paul S. Fry. 


The President of the Corporation, Mr. Frank J. Luchs, 
presided, and Mr. Hinders was unanimously approved as 
acting secretary. 
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Minutes of the special meeting of the Directors of Co- 
lumbie Plaza Corporation, held on February 27, 1962, were 
read and unanimously approved. Minutes of the special 
meeting of the Stockholders of Columbia Plaza Corpora- 
tion, held on October 25, 1961, were read and unanimously 
approved. 


Mr. Luchs explained the Supplemental Agreement to the 
Amended Agreement by and between Kingdon Gould, Mary 
T. Gould and D. F. Antonelli, Jr., and Columbia Plaza Cor- 
poration, which was the subject of the February 27, 1962, 
Directors’ Meeting. Mr. McShain commented that he was 
not aware of the Supplemental Agreement. After brief dis- 
cussion, Mr. McShain expressed himself as satisfied. 


Mr. Luchs said that the principal purpose of the current 
meeting was to discuss two letters from the D. C. Rede- 
velopment Land Agency, dated August 23, 1963 and Sep- 
tember 16, 1963, copies of which had been sent to all stock- 
holders, relative to the Agency’s insistence that Columbia 
Plaza Corporation perform under its contract with the 
Agency. He asked Mr. McShain if he had any comments. 


Mr. McShain said he had never planned to invest more 
than nominal amounts of money in the Columbia Plaza 
venture. He said he had advanced $100,000 in the early 
stages plus other costs and subsequently had paid archi- 
tectural fees in the amount of $320,000 in the expectation 
that there would be sufficient plans on which to secure firm 
construction costs plus a firm FHA loan commitment. 


Mr. Salkeld and others pointed out that Mr. MecShain 
had been reimbursed for $90,000 of the $100,000 he had 
originally advanced. Mr. McShain responded by stating 
that he would like to know where additional money is com- 
ing from so that the project can proceed. He said he was 
not disposed to put more than the approximately $350,000 
he has already invested in the venture. 
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Mr. Luchs said it would appear that the project could 
obtain an FHA loan of about $16.1 million and Mr. Me- 
Shain said he estimated the project would require about 
$2.5 million additional cash above the loan. Mr. MeShain 
said that without the proportionate financial participation 
of the other stockholders he would not proceed, pointing out 
that he only owned 27% of the outstanding stock. 


Mr. Salkeld asked Messrs. Antonelli and Gould if they 
had any suggestions, and Mr. Antonelli responded by asking 
Mr. Salkeld if he had any suggestions. Messrs. Luchs and 
Salkeld pointed out that several different alternatives had 
been discussed with Messrs. Antonelli and Gould, but that 
an impasse was reached because Messrs. Antonelli and 
Gould insisted on Mr. McShain’s personal guarantee. 


Mr. McShain said that whatever is needed in the way of 
additional capital funds should be shared on a proportion- 
ate basis by all stockholders. Mr. Luchs estimated the cur- 
rent fiscal needs at $191,000, including ground rent due 
RLA. FHA fees and other expenses. In addition, Mr. Fry 
commented the architect would need about $40,000 to final- 
ize the plans for submission to FHA, plus another $75,000 
currently owed to the architect. 


Mr. Antonelli said he would like to have time to think 
about the situation. 


Mr. Gould asked Mr. Luchs for his reaction to the present 
situation and Mr. Luchs said he would prefer not to invest 
additional cash in the deal, but would do so. Mr. Gould 
said the deal was always represented to him and his partner 
as not requiring any cash investment on their part, because 
Mr. McShain was going to finance the venture. 


Mr. McShain commented that he had always understood 
that he would not be required to put up funds over and 
above those necessary to finance the deal through the time 
when construction loan funds were available. He said 
he was willing to put up his profit and overhead and take 


519 


back a note for same from the Corporation. Mr. Gould 
injected that it had been hoped the deal could borrow out 
on its financing so that Mr. MeShain would not have to put 
up cash above the loan. 


Mr. Luchs said that Shannon and Luchs interests would 
be willing to give up part of their stock to Mr. McShain 
so he could obtain control of the company, provided that 
other stockholders did likewise. 


Mr. Gould then asked Mr. Antonelli and Mr. McShain to 
withdraw from the meeting for a private conference and 
the meeting was temporary adjourned at 3:15 p.m. They 
were subsequently joined by Messrs. Luchs and Salkeld. 


The meeting was reconvened at 5:05 p.m. and Mr. Luchs 
again presided. 


Mr. Luchs said that Mr. McShain and Messrs. Antonelli 
and Gould had shaken hands on a deal whereby they would 
acquire Mr. McShain’s stock and Messrs. Luchs and Salkeld 
had shaken hands with Messrs. Antonelli and Gould where- 
by Antonelli and Gould would acquire the stock interest 
of the Shannon & Luchs group. Mr. McShain, under his 
agreement with Messrs. Antonelli and Gould, is to turn 
over all his stock in return for which they are to assume 
all his liabilities and to reimburse him for all funds he has 
advanced for Columbia Plaza. Messrs. Antonelli and Gould 
agreed to give Mr. McShain a note from Columbia Plaza 
Corporation to repay Mr. McShain for his outlays, said 
note to be repaid out of his earnings of the Corporation 
until it is paid. Mr. McShain injected that Shannon and 
Luchs Company had no further obligation to him. Mr. 
Luchs pointed out that Shannon and Luchs Company had 
advanced certain funds to the Corporation and it was 
agreed that Messrs. Antonelli and Gould would reimburse 
same. 


Mr. McShain stated that he suggested Messrs. Antonelli 
and Gould take a week to consider the matter of buying 
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him out before making their decision, but Mr. Gould stated 
that. in the interest of saving time, they were ready to ad- 
vise him immediately of their intention to proceed. 


Mr. Luchs further explained that Messrs. Antonelli and 
Gould and the stockholders had agreed to place with Shan- 
non and Luchs Company, a property management contract 
on the Columbia Plaza project for 30 years at 5% of gross 
income, except for income received from parking opera- 
tions. The Shannon and Luchs group, subject to the ap- 
proval of the Redevelopment Land Agency, is to turn over 
all its stock to Messrs. Antonelli and Gould. Respecting 
the Management Contract he said that 214% is to be paid 
“off the top’’ of the gross income and the other 214% is to 
be paid out of cash flow. The second 242% is to be non- 
cumulative in the event the project had insufficient cash 
flow in any year to pay this amount of the fee in full, 
except upon cancellation of management agreement. 


Messrs. Antonelli and Gould volunteered that if net 
earnings of the project were not sufficient to pay $75,000 
per year on the note to Mr. McShain, they would personally 
guarantee payment of the Corporation’s note to him in that 
amount. 


Mr. Gould asked Mr. Luchs to set up an appointment 
for the following morning with Mr. Phil A. Doyle, Execu- 
tive Director of the District of Columbia Redevelopment 
Land Agency, to discuss the change of ownership in Co- 
lumbia Plaza Corporation and to work out arrangements 
for leasing the project ground rather than purchasing same. 
Mr. Luchs agreed to do so and pointed out that it would 
be advisable for Messrs. Antonelli and Gould to be certain 
as to who their partners would be, if any, otherwise they 
would be required to secure RLA approval of any addi- 
tional changes in the ownership of the corporation. 


Mr. Gould said it was their intention to own 100% of the 
stock in the corporation and he asked who was going to 
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contact Mr. Cecil Kaufmann, who owns 3% of the stock. 
After discussion, Mr. Salkeld agreed to talk to Mr. Kauf- 
mann and Mr. Gould to Mr. Hugh McNaughton, who holds 
one and a fraction per cent of the stock. Mr. Gould said 
that he would talk to Mr. Guy Martin, who holds 5%. 


There was further discussion of the Shannon and Luchs 
Company’s management agreement, and Messrs. Antonelli 
and Gould agreed that the contract would renew itself 
automatically from year to year, unless notice of termina- 
tion is given to either party by the other by written notice 
at least ninety days before the expiration of any year and 
to pay Shannon and Luchs for the balance of the agree- 
ment on the basis of 214% of the project’s gross income, 
except the parking income. 


Mr. Peyser pointed out that RLA approval was requisite 
for any change in stock ownership. 


Mr. McShain stressed that Mr. Luchs and Messrs. An- 
tonelli and Gould should contact the D. C. Redevelopment 
Land Agency on October 3 to ask for a public hearing to 
approve the change of ownership of the Corporation. 


Mr. Gould said that he would write a letter to Mr. Me- 
Shain to express the terms and conditions of his and Mr. 
Antonelli’s agreement with Mr. MceShain, and Mr. McShain 
said he would review same and accept it provided it carried 
out his understanding of their agreement. 


The meeting adjourned at 5:30 p.m. 


Justin Hrxpvers 
Justin Hinders 
Acting Secretary 


August 19, 1960 


Mr. John McShain 

John McShain, Ine. 

lith & Spring Garden Streets, 
Philadelphia 30, Pa. 


Re: Columbia Plaza Corporation 
Dear Mr. McShain: 


We understand that you are assuming the obligation to 
be paid to the architectural firm of Keyes, Lethbridge & 
Condon in the amount of $40,000. It is our understanding 
also that they will make all the studies necessary for the 
National Capital Planning Commission, Housing and Home 
Finance Agency and the District Commissioners. 


We agree that you will be reimbursed for the $40,000 
when the District of Columbia Redevelopment Agency takes 
title to the property that we own; and this letter shall act 


as authority to the title company making the settlement 
to deduct the said $40,000 and pay same to you. 


It is further understood and agreed that the Columbia 
Plaza Corporation will reimburse us for the $40,000 after 
all buildings are finished and rented and the obligation of 
deposit and building profits to the McShain organization 
are paid; said reimbursement shall be paid to us at the 
rate of 25% of the net income until such time as the 
$40,000 has been paid. 


Sincerely yours, 
A & G Parkxinc Company 


By D. F. Axtonetu, Jr. 
Partner 


DFA:JB 
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AGREEMENT 


Tuis AGREEMENT this 17th day of May, 1960, by and 
between Kingdon Gould, Jr., and Mary T. Gould, husband 
and wife, and D. F. Antonelli, Jr., parties of the first part, 
hereinafter referred to as Owners, and the undersigned 
corporation, party of the second part, hereinafter referred 
to as Developer, 


WITNESSETH : 


Wuenreas, Developer desires to make provision so that all 
land in Squares 32, 33 and 44, Washington, D. C., which 
is or may hereafter be owned by Owners or which can be 
purchased by Owners under existing contracts, options, 
leases with options to purchase, or other agreements, shall 
be available to Developer for such development, construc- 
tion, or other use as Developer may desire, 


Now, THEREFORE, in consideration of the premises and 
of the promises hereinafter set forth, and for other good 


and valuable consideration, receipt of which by each party 
to this agreement is hereby acknowledged, it is hereby 
agreed as follows: 


1. Owners and Developer hereby agree that upon such 
date in January, 1961, as is designated in writing by De- 
veloper on or after January 1, 1961, Owners and Developer 
shall enter into a contract for the sale by Owners and the 
purchase by Developer of all property owned by Owners in 
the said squares 32, 33, and 44, Washington, D. C., and 
for the assignment by Owners of all their right, title and 
interest in and to all contracts, options, leases with option 
to purchase, and other valid agreements by which Owners 
have the right to purchase or otherwise acquire land in 
said squares. The said contract between Owners and De- 
veloper shall contain those additional provisions which 
are set forth in the attachment to this agreement, and the 
said contract shall also contain all of the following pro- 
visions of this agreement. 
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The sale price of land conveyed shall be $21 per square 
foot of the land conveyed, and the sale price of the assign- 
ment of contracts, options, leases with option to purchase, 
and other valid agreements to acquire title assigned by 
Owners, shall be $21 per square foot of the land which is 
subject thereof less the purchase price which is required 
by the terms of the said assigned contract, option, lease 
or other agreement in order to acquire the property which 
is the subject thereof. 


The total sales price shall be paid at settlement as fol- 
lows: 


(a) The cash deposit of $50,000, hereinafter provided, 
shall be applied against said sales price, and the note of 
$50,000, hereinafter required as additional deposit shall be 
paid in cash at settlement and applied against the said 
sales price. 


(b) That portion of the sales price which would result 
from a computation on the basis of $17 per square foot 
instead of $21 per square foot for the land conveyed or 
subject to an assigned contract, option, lease with option 
to purchase, or other agreement (which portion of the 
sales price determined on the basis of $17 per square foot 
shall be reduced by the aforesaid cash payments of de- 
posit) shall be a contract obligation of the Developer pay- 
able on or before two years from the date of this agreement. 
The said portion of the sales price so determined on the 
basis of $17 per square foot and so reduced by the amount 
of cash payments of deposits is hereinafter sometimes 
referred to as the ‘‘$17 per square foot sales price’. The 
said contract obligation for payment of $17 per square 
foot sales price shall be secured by a deed of trust (i) of 
all property conveyed and (ii) of all contracts, options, 
leases with option to purchase, and other agreements as- 
signed, and (iii) any land thereafter acquired by Developer 
which is the subject of the said contracts, options, leases, 
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and other agreements, and iv) any proceeds thereafter 
received in connection with said contracts, options, leases 
and other agreements. 


If any of the land which is the subject of said deed of 
trust or which is subject to any contract, option, lease, or 
other agreement which is the subject of said deed of trust, 
is condemned, or is sold, or otherwise disposed of by any 
means whatsoever by Developer, the entire amount secured 
by the said deed of trust shall thereupon become due and 
payable, provided, however, that this provision shall not 
apply to the encumbrance of any of the said land by a 
bona fide construction or permanent loan issued by a 
regular lending institution to fund the actual cost of con- 
struction upon the said land; provided, further, that if 
said sale or condemnation is to a governmental agency for 
the relocation of utilities or widening of streets then only 
so much of the deed of trust shall become due and payable 
as is proportionate to the amount of land sold or con- 
demned. Furthermore, to the extent the proceeds received 
by Developer from such sale or condemnation exceeds a 
price determined on the basis of more than $17 a square 
foot for the land condemned, sold, or otherwise disposed of, 
the said excess shall be treated as an additional amount 
immediately due and payable to owners, and shall be ap- 
plied as a reduction of the remaining sales price (herein- 
after set forth) which is a liability of Developer. 


(c) The remainder of the sales price (which remainder 
of the sales price is hereinafter sometimes referred to as 
the ‘‘$4 per square foot price’’) shall be payable on or 
before three years from the date of this agreement, pro- 
vided, however, that if within three years from the date of 
this agreement the Developer shall be designated by ap- 
propriate governmental authority as the person responsi- 
bile for the redevelopment of the Columbia Plaza Urban 
Renewal Project as a governmental redevelopment project 
of the RLA, then the said remainder of the sales price 
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shall be payable by Developer to the extent of 50% of 
its net earnings (computed after taxes and without deduc- 
tion for any builders’ fee or executive salaries other than in 
reasonable amounts for services actually performed in con- 
nection with the said redevelopment project) which pay- 
ment shall be made quarterly upon the basis of its account- 
ing records, with annual adjustment based upon an annual 
certified report by a Certified Public Accountant. The 
said report shall be made in accordance with generally ac- 
cepted auditing standards. Any additional amount shown 
due by such report shall be forthwith paid to Owners; any 
excess of quarterly payments shown by such annual report 
shall be applied in reduction of future quarterly payments. 
The aforesaid three year period for the payment of the 
said remainder of the sales price shall be extended for 
such period of time as is necessary for the payment of 
the said remainder of the purchase price out of 50% of 
the aforesaid net earnings of Developer. Developer agrees 
that so long as any portion of the sales price remains un- 
paid, it will pay no dividends, and it will pay no executive 
salaries except in reasonable amounts for services actually 
performed as redeveloper of the said Columbia Plaza 
Urban Renewal Project. After payment of the portion of 
the sales price determined on the basis of $17 per square 
foot, and only after said payment, Developer may pay 
builders’ fees and similar amounts, provided, however, that 
Developer is not in default on its obligation to make the 
aforesaid payments of the balance of the sales price to 
the extent of 50% of its net earnings. 


(a) If Developer should be designated the redeveloper 
of the Columbia Plaza Urban Renewal Project, as afore- 
said, and if Developer should at any time thereafter cease 
to be engaged in good faith or should be in default in per- 
forming its duties as said redeveloper, then the entire re- 
maining amount of sales price which is unpaid shall become 
immediately due and payable to Owners by Developer. 


2. Settlement after execution of the contract described 
in paragraph 1 shall be at such date after execution and 
prior to one year from the date of this agreement as Owner 
may select. If any land which is the subject contract is 
subject to proceedings for condemnation at the end of the 
said one year period, Owners shall have the right to post- 
pone settlement as to such land, and to receive the proceeds 
of the condemnation award, and the total sales price pro- 
vided in Paragraph 1 (based upon a price of $21 per 
square foot) shall be reduced by the proceeds actually 
received by Owners. 


3. Developer shall upon execution of this agreement pay 
a deposit to Owners in the amount of $100,000, of which 
$50,000 shall be in cash and $50,000 in a negotiable promis- 
sory note, without interest, payable on or before one year 
from the date of this agreement. Said deposit shall be 
applicable to the sales price as provided in paragraph 1. 

In the event Developer fails or refuses to perform its 
obligations under this agreement (as distinguished from 
its obligations under the contract made pursuant to this 
agreement), the said deposit shall be retained by Owners 
as liquidated damages. In the event Developer fails or 
refuses to perform its obligations under said contract if 
entered into the Owners shall be entitled to all damages 
as may be due them as a result of said breach by Developer 
of the contract, and it is further agreed that the amount 
of said damages shall in no event be deemed to be less 
than the amount of the aforesaid deposit. In the event 
Owners fail or refuse to perform any of their obligations 
under this agreement or under the contract made pursuant 
to this agreement, they shall return said deposit to De- 
veloper. 


4. Prior to settlement under the contract provided in 
paragraph 1, Owners shall have the right to acquire addi- 
tional land in the aforesaid squares 32, 33 and 44, includ- 


ing acquisition by exercise of any and all rights they may 
have or may acquire by way of contract, option, lease with 
option to purchase, or other agreement, and may obtain 
additional contracts, options, leases and other agreements 
by which they may acquire land in the said squares, and 
all such land and all such contracts, options, leases and 
other agreement so acquired or obtained shall thereupon 
become the subject of this agreement as if owned by Owners 
on the date of execution hereof. 


5. At all times prior to settlement, Owners shall have 
the right to possession and operation for their own use and 
benefit of all land which is the subject to of this agreement, 
and shall have the full and unrestricted right to mortgage 
and otherwise encumber the said land, provided such mort- 
gage or encumbrance shall contain a prepayment privilege 
and the total mortgages and/or encumbrances shall not 
exceed $15 per square foot on the ground to be conveyed. 


Owners further agree that they will execute a short 
form agreement which may be recorded by Developer for 
its protection, the exact terms of said short form agree- 
ment to be mutually agreed upon by the parties hereto. 


6. Developer hereby agrees that commencing with the 
date the contract described in paragraph 1 is executed, 
(which is not to occur before January 1, 1961) it will pay 
all real estate taxes on the property which is the subject 
of said contract, and it will further pay Owners interest on 
the total purchase price at the rate of 6% per annum, pay- 
able quarterly, the said interest to be computed on the 
unpaid portion of the purchase price each quarter from 
the date of execution of the contract to the date the entire 
purchase price is paid in cash, and the said interest to 
commence to run upon execution of the contract even though 
prior to the date of settlement. 
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7. In the event any land owned or controlled by Owners 
(by means of contracts, options, leases with options to 
purchase, or other agreements) in the said squares 32, 33 
and 44, is condemned by any District of Columbia or Fed- 
eral governmental agency after the date of this agreement, 
and before settlement under the contract provided in para- 
graph 1 (whether or not said contract has been executed), 
Developer shall become immediately liable for the excess 
of (a) the total purchase price, determined under para- 
graph 1, which would be payable if, immediately prior to 
such condemnation, settlement were made for all the prop- 
erty then owned by Owners or controlled by Owners under 
any contract, option, lease or other agreement, over (b) 
the amount actually received by Owners from the condem- 
nation proceeding. So much of said purchase price as re- 
sults from a computation upon the basis of $17 per square 
foot shall be payable immediately. The remainder of the 
said purchase price shall be payable three years from the 
date of this agreement. Any of such land not condemned 


shall be conveyed to, and all contracts, options, leases and 
other agreements for land not condemned shall be assigned 
to, Developer upon its payment of said portion of the 
purchase price based upon $17 per square foot. 


8. If at any time prior to the payment of the said re- 
maining $4 per square foot price the RLA has as a matter 
of public record abandoned its plans for the Columbia Plaza 
Renewal project, and if at the end of one year after the 
said abandonment (a) the zoning of the land which is the 
subject of this agreement and which is within squares 33 
and 44 has not improved from the zoning applicable on the 
date this agreement was executed, and (b) a bona fide ap- 
plication for said improved zoning was made and was not 
approved despite diligent efforts by Developer, then the 
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said remaining $4 per square foot price shall not be due 
and payable. 


9. The parties agree that Shannon & Luchs Co. is acting 
in the premises as agent for all of the parties hereto, with 
full knowledge and consent of the parties hereto, and shall 
be paid as compensation for such services the sum of 
$90,000 by the said Owners. Said payment shall be made 
when. as. and if Owners receive in cash the ‘$17 per square 
foot sales price’’. 


10. This agreement shall not be assignable by Developer. 


11. All notices required by this agreement shall be made 
in writing, and shall be delivered personally or shall be 
mailed to the party notified, at his address as set forth 
below, properly addressed, postage prepaid, by registered 
or certified mail with return receipt requested. No change 
or modification of this agreement shall be valid unless in 
writing and signed by all parties hereto. No waiver of this 
agreement shall be valid unless in writing and signed by 
the party against whom charged. 


12. The parties to this agreement mutually agree that 
it shall be binding upon them, their and each of their re- 
spective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu- 
tion and delivery of any deeds pursuant to this agreement 
or purchase to any contract made pursuant to this agree- 
ment, and shall not be merged therein; that this agreement 
contains the final and entire agreement between the parties 
hereto, and that they shall not be bound by any teams, 
conditions, statements, warranties or representations, oral 
or written, not herein contained. 
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Ix Wirxess Wuereor, the parties unto this agreement 
have hereunto set their hands and seals on the date first 
above written. 


. F, ANTONELLI, JR. (SEax) 
. F. Antonelli, Jr., Owner 


Kixopon Govp, Jz. (Szar) 
Kingdon Gould, Jr., Owner 


Address 


Mary T. Govip 
Mary T. Gould, Owner 


Address 


Coruna Piaza Corp., Developer 
By James F. Salkeld 
President 


Secretary 
[Corporate Seal] 


Attached to Agreement of May —_, 1960, between Mary T. 
Gould and Kingdon Gould, Jr., husband and wife, and D. F. 
Antonelli, Jr., parties of the first part, and Columbia Plaza 
Corp., party of the second part. 


Provisions To BE IncLupED In Sates Contract 
Trustees in all deeds of trust are to be named by the 
parties secured thereby. 


The property is sold subject to encumbrances which can 
be paid or prepaid at time of settlement; title is to be good 
of record and in fact, subject, however, to covenants, con- 
Gitions, and restrictions of record, if any; otherwise said 
deposit is to be returned and sale declared off at the option 
of the purchaser unless the defects are of such character 
that they may readily be remedied by legal action, but the 
sellers and agent are hereby expressly released from all 
liability for damages by reason of any defect in the title. 
In case legal steps are necessary to perfect the title, such 
action must be taken by the sellers promptly at their own 
expense, Whereupon the time herein specified for full settle- 
ment by the purchaser will thereby be extended for the 
period necessary for such prompt action. 


Rents. taxes, water rent, insurance and interest on exist- 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer, except that Purchaser 
is liable for taxes from the date'of execution of the contract 
of sale (which contract may not be executed before January 
1, 1961. Subject to this exception, taxes, general and 
special, are to be adjusted according to the certificate of 
taxes issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com- 
pleted prior to the date hereof, whether assessment there- 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 


Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
money trust if any, are to be at the cost of the purchaser. 


Settlement is to be made at the office of Title Company 
selected by Sellers, and deposit with the Title Company of 
the purchase money, the deed of conveyance for execution 
and such other papers as are required of either party by the 
terms of this contract shall be considered good and suffi- 
cient tender of performance of the terms hereof. 


Sellers agree to execute the usual special warranty deed. 


Sellers agree to give possession at time of settlement, and 
in the event they shall fail so to do they shall become and 
be thereafter tenants by sufferance of the purchaser and 
hereby waive all notice to quit, as provided by the laws of 
the District of Columbia. 


The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the Sellers. 


All notices of violations of Municipal orders or require- 
ments noted or issued by any department of the District of 
Columbia, or prosecutions in any of the courts of the Dis- 
trict of Columbia on account thereof against or affecting 
the property at the date of the settlement of this contract 
shall be complied with by the Seller and the property con- 
veyed free thereof. This provision shall survive the de- 
livery of the deed hereunder. 


The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, suc- 
cessors, administrators or assigns. 


This contract, made in triplicate, when ratified by the 
Sellers contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 


March 2, 1961 
Columbia Plaza Corporation 
724 Fourteenth Street, N.W. 
Washington 5, D. C. 


Gentlemen: 


We, the undersigned, having recently acquired 2214% 
of the Common Stock of the Columbia Plaza Corporation 
and who may under the terms of a certain contract between 
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ourselves and Columbia Plaza Corporation, dated March 2, 
1961, acquire additional interest in the corporation, do 
hereby advise the Corporation that we are aware that the 
former stockholders of the corporation entered into an 
agreement with the John McShain organization guarantee- 
ing that any and all construction involving the corporation 
and the proposed Columbia Plaza project would be done by 
the McShain organization and that the McShain organiza- 
tion would receive a profit of S% above all costs involved 
(said costs to be those usually encountered by a builder 
in a project of this sort). It is further understood that 
the 8% profit to be paid to the McShain organization shall 
be paid out of 50% net operating profits (after deducting 
any federal or state income taxes) of the apartment house 
so long as there is a balance due to the undersigned for 
the balance of the purchase price of the land. Thereafter, 
if the corporation so desires, it may pay the McShain or- 
ganization at a rate higher than 50% of the net profits until 
it has paid the McShain organization in full. 


It is further understood and agreed that the corporation 
has previously entered into an agreement whereby Shannon 
& Luchs Company is to be the managing agents for the 
project and is to receive a commission at the rate of 5% 
of the gross rentals collected for a period of fifty (50) years, 
said management contract to be on a year to year basis 
with the stockholders agreeing to annual renewals for fifty 
(50) years. 


We, the undersigned, acknowledge the above referenced 
agreements previously entered into by the corporation and 
give our consent to same. 


It is further agreed by us that the reference in para- 
graph 20(e) of the agreement executed by us with Columbia 
Plaza Corp. on March 2, 1961 for the suspension of para- 
graph 6 of the said agreement until July 31, 1961, and 
thereafter from month to month to the extent provided in 
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said paragraph 20(e) means that the payments of taxes 
and interest required under the said paragraph 6 to be 
made to us by Columbia Plaza Corp. shall not be due and 
owing at any time, either during the period of suspension 
or thereafter with respect to each of the months during 
which the said paragraph 6 is suspended. 


We further agree that for purposes of the second para- 
graph of paragraph 5 of the agreement of March 2, 1961 
any document required by any governmental agency to be 
furnished by Purchaser shall be deemed a document which 
is reasonable and necessary to reflect Purchaser’s interest 
in the property. 


It is further agreed by us that if we should be designated 
the redeveloper of the Columbia Plaza Urban Renewal 
Project, we shall cause such redevelopment to be undertaken 
by a corporation, partnership, joint venture, or other busi- 
ness organization in which the rights and obligations of 
ourselves and the other stockholders of Columbia Plaza 
Corp., and of other persons interested in Columbia Plaza 
Corp. and in the agreement of March 2, 1961 shall be, as 
nearly as possible, identical to the interest which we, the 
said other stockholders, and the said other persons would 
have if Columbia Plaza Corp. were designated as the said 
redeveloper, provided, further, that the foregoing pro- 
vision shall apply only if at such time the agreement of 
March 2, 1961 between us and Columbia Plaza Corp. is in 
full force and effect, has not been terminated by Columbia 
Plaza Corp., and Columbia Plaza Corp. is not in default 
thereunder, and provided, further, that Columbia Plaza 
Corp. will assign and transfer to said business organiza- 
tion the right to use the name ‘‘Columbia Plaza”? or any 
variation thereof, and will assign all of its rights and in- 
terest under the contract of March 2, 1961 with us and all 
of its rights and interest in the said Columbia Plaza Urban 
Renewal Project, including all plans, specifications, archi- 
techt’s drawings, appraisals, and all similar matters re- 
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lating to the property which is the subject of the said 
agreement, the development thereof, and any action which 
may have been taken with respect to being designated the 
redeveloper thereof and provided, further, that the said 
business organization will assume all obligations and duties 
of Columbia Plaza Corp. to us. 


Krxepox Gov, Jz 
Kingdon Gould, Jr. 


Mary T. Govip 
Mary T. Gould 


; Kingdon Gould, Jr. 
Attorney in Fact 


D. F. ANTONELLI, JR. 
D. F. Antonelli, Jr. 


Columbia Plaza Corp. hereby agrees to the foregoing pro- 
visions of this letter. 


CotumBia Puaza Corp. 
By James F. SauKELD 
President 


ATTEST: 


James L. Kusew 
Secretary 


aasesseesse 


ee ee 


SN 


x 
ae 
EF 


Tee hear 


) ND Ne 


pda 


eee 7T°PRE? 


105909€ 


ee er citroen) 
ER 


“\ 9GYS: 


ie 


Set 


SNS 


‘ 


NI! 


539 
Government Exhibit 8 
AUDITED FINANCIAL STATEMENTS 
CoLtumsBia Piaza Corporation 
Wasuincton, D. C. 
March 31, 1966 


AUDITED FINANCIAL STATEMENTS AND 
OTHER FINANCIAL INFORMATION 


CotumB1a PLaza CoRPORATION 
Wasuixoton, D. C. 
March 31, 1966 


CONTENTS 
AvDITED Financia, STATEMENTS: 


Accountants’ Report 
Balance Sheet 


Statement of Operations and Retained-Earnings 
Deficit 


OTHER FinanciaL INFORMATIONS 


Statement of Cash Receipts and Disbursements 
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ERNST & ERNST 
THE FARRAGUT BUILDING 
900 SEVENTH STREET, N.W. 
WASHINGTON, D. Cc. 20006 


Board of Directors 
Columbia Plaza Corporation 
Washington, D. C. 


We have examined the balance sheet of Columbia Plaza 
Corporation as of March 31, 1966, and the related state- 
ment of operations and retained-earnings deficit for the 
year then ended. Our examination was made in accordance 
with generally accepted auditing standards, and accordingly 
included such tests of the accounting records and such 
other auditing procedures as we considered necessary in 
the circumstances. 


In view of the magnitude of pending litigation, as set 
forth in Note A to the financial statements, we are unable 


to express an opinion upon the financial position at March 
31. 1966, or results of operations of Columbia Plaza Cor- 
poration for the year then ended, as shown by the ac- 
companying balance sheet and statement of operations and 
retained-earnings deficit. 


Ersst & Exnst 


Washington, D. C. 
July 25, 1966 
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BALANCE SHEET 
COLUMBIA PLAZA CORPORATION 
March 31, 1966 


ASSETS 
Cash 


Beal Estate 


Construction costs (estimated 
additional cost to complete, 
$17,900,855.00) : 
Building construction $3,535,854.00 
Architects’ fees 734,758.56 
Land rental and real estate 
taxes 835,003.46 
Interest 38,415.09 
Other 58,801.65 
Federal Housing Adminis- 
tion insurance 112,785.00 $5,315,617.76 


Land 6,781,704.43 12,097,322.19 
Deferred Charges 


Deferred Federal Housing 
Administration insurance 224,888.50 


$12,331,136.45 


LIABILITIES 
Liabilities 
Demand notes payable to stockholders $6,121,883.19 
Accrued interest payable to stockholders 198,578.00 
Accounts payable to stockholders 1,462,868.00 
Accounts payable to architects 7,359.30 
Construction loan—Note B 4,656,144.95 
Accrued interest payable on construction 
loan 20,049.61 $12,646,883.05 


Deficiency in Assets 


Capital Stock, par value $1.00 a share: 
Authorized, issued and outstanding— 
1,000 shares $ 1,000.00 
Retained-earnings deficit 316,746.60° 315,746.60° 


$12,331,136.45 


* Indicates deduction. 
See notes to financial statements. 
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STATEMENT OF OPERATIONS AND RETAINED-EARNINGS 
DEFICIT 


COLUMBIA PLAZA CORPORATION 


Year ended March 31, 1966 
Expenses: 
nterest $115,894.16 
Professional services 10,489.85 
Miscellaneous 571.40 


Loss $126,955.41 
Retained-earnings deficit at beginning of year 189,791.19 


Retained-Earnings Deficit at End of Year $316,746.60 


See notes to financial statements. 


NOTES TO FINANCIAL STATEMENTS 
CotcmBiA PLaza CORPORATION 
March 31, 1966 


Note A—On March 6, 1964, three stockholders filed a 
complaint in the United States District Court for the Dis- 
trict of Columbia, naming Columbia Plaza Corporation as 
defendant. The action is in four counts. Counts one and 
two seek to have the Corporation compelled to exercise its 
option to purchase real estate from the District of Columbia 
Redevelopment Land Agency. The Company has since ex- 
ercised such option. Count three is a declaratory judgment 
action to establish the priority of the Corporation’s obliga- 
tion to pay the plaintiffs $685,000.00. Count four is a 
claim for an accounting of the net earnings of the Cor- 
poration. 


In that same action, the Corporation has filed a counter- 
claim in six counts. Count one is a claim against plaintiffs 
in the sum of $1,383,333.00, for breach of their written 
agreements of October 3, 1961. Count two is an action 
against plaintiffs in the sum of $27,126.25 for money due 
the Corporation from the parking lot operation conducted 
by those plaintiffs. Count three is an action against plain- 
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tiffs for an accounting of the same parking lot business 
referred to in count two. Count four is an action against 
plaintiffs in the sum of $20,394.31 for monies due the Cor- 
poration from those plaintiffs. Count five is an action for 
a declaratory judgment seeking a declaration that the Cor- 
poration’s promise to pay plaintiffs the sum of $685,000.00 
is without consideration and unenforceable, or declaring 
that $250,000.00 of that amount was usurious interest or a 
penalty and is likewise unenforceable. Count six is an ac- 
tion for a declaratory judgment seeking a declaration that 
portions of an October 3, 1961 agreement, between plain- 
tiffs and Corporation, wherein the Corporation agreed to 
pay certain monies to plaintiffs, is a penalty and that any 
monies and stock paid to plaintiffs pursuant to that pro- 
vision should be repaid and returned to the Corporation. 


No order has been issued in connection with this com- 
plaint. 


Another action was filed by the same plaintiffs against 
the Corporation and others on October 9, 1964. In this 
action the plaintiffs seek: a declaratory judgment that the 
project boundaries and project plan of Columbia Plaza, 
approved by the District of Columbia Commissioners, are 
unlawful and invalid; a declaratory judgment that the Co- 
lumbia Plaza Urban Renewal Project is invalid and with- 
out foundation in law; to have the court enjoin Columbia 
Plaza Corporation and District of Columbia Redevelopment 
Land Agency from carrying out any provisions of the 
Columbia Plaza Urban Renewal Project Plan; to have the 
court enjoin the District of Columbia and its employees 
from issuing any license or permits for the construction or 
operation of the Columbia Plaza Urban Renewal Project; 
and to have the court direct the District of Columbia ‘‘to 
convey the property involved to each of the private land- 
owners within the project (excluding the highway area) to 
whom the aforesaid Agency paid money for the acquisition 
of such property upon payment to such Agency of the pur- 
chase price thereof.’’ 
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Columbia Plaza Corporation, in the said action has filed 
an answer to the complaint, a motion for summary judg- 
ment, and a supplemental motion for summary judgment 
in its favor. The motions of Columbia Plaza for summary 
judgment should, in the opinion of its counsel, result in 
a judgment in favor of Columbia Plaza Corporation. 


Note B—It is anticipated that by August, 1968, a 544% 
Federal Housing Administration insured mortgage note 
in the principal amount of $22,557,000.00, secured by a first 
deed of trust on the land and improvements, will replace 
the construction loan used for interior financing. 


Note C—The Company maintains its books and files its 
income tax returns on a cash basis. Adjustments have been 
made to convert the books from the cash basis to the 
accrual basis for financial statement presentation. The 
Company has operating loss carryovers of approximately 
$118,000 which are available for application against its 


future federal taxable income. None of the Company’s 
income tax returns has been examined by representatives 
of the Internal Revenue Service. 


OTHER FINANCIAL INFORMATION 


546 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS 


COLUMBIA PLAZA CORPORATION 
Year ended March 31, 1966 


Cash receipts: 
Loans from stockholder (John MeShain, Inc.) on demand 
notes 


Construction loan from The Riggs National Bank of Wash- 
ington, D. C. 


Refund of deposit with District of Columbia Redevelopment 
Land Agency 


Cash disbursements: 
Construction costs: 


Architects’ fees $ 128,870.63 
Land rental and real estate 
taxes 339,584.31 
Building construction 2,591,986.00 
Interest on construction loan 18,365.48 
Other 25,254.50 
Federal Housing Adminis- 
tration insurance 112,785.00 $3,216,845.92 


Federal Housing Administration charges 44,572.90 
Purehase of land 6,096,704.43 
Professional services 10,489.85 
State income taxes 1,002.7 
ment of advances from stockholder 
(John MeShain, Ine.) 26,000.00 
Miscellaneous 571.40 


Excess of Cash Disbursements Over Cash Receipts 
Cash balance at April 1, 1965 


Cash Balance at March 31, 1966 


$4,685,207.95 


4,656,144.95 


50,000.00 


$9,391,352.90 


9,396,187.24 


$ 4,834.34 


13,760.10 
8,925.76 
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our AUDITING DEPARTMENT. 
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Xwmoxnu Swe Rest Conney 
UIST S.C. 
= = 251-400 


IMBIA z 
¢. 1867 COLUNSLA PLAZA CORP. 


The Cock Tower 


NO. OF CHECKS 
cm 
KCKS oate PAID 


a 
BALANCE BROVGMT FORWARD ——eo 

251400 DEC 04 63 9,594.24 

9,300.00 DEC 15 1 294.24 

106.32 OEC 27 187.92 


service 
CMaARGcE 


tu COkOr? weed [av - eevummes cmece | 


LO- Lis OF Cmecas ac. Stmvice Cuance 


-00 187.92 


Tas amount iw Fone A 


PLEASE EXAMINE cocuen 1a vous entance ——— 


THIS STATEMENT CAMEFULLY IP ANY EXCER. 
TIONS ARE NOTED. PLEAEE MEPORT PROUPTLY TO MAL PERC RVE OvETEM 


Oo ovenowann low - 0am" weno 
! aval 


ret eS ory nets, A gecaneaae 
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ATION Savines | Trest Commay 
WASHINGTON 5. D.C. 
i 251-400 


¢ 1867 COLUMELA PLAZA COF 
‘ongress 


The Clock Tower 


cnHecKks pate wo OL CAREERS 


BALANCE BROUGHT FORWARD ——» 


251400 NOV 04 63 5,071.72 
4,522.52 NOV 12 9,594.24 


scavice 
CHARGE 


Eu EMEOIT MEMO [AT METURMED CHECK 


Geran oF ence 9,594.24 


TASTY ASOUNT te Tote 


PLEASE EXAMINE Cotumn 0 your Pv 3 oy 


THIS BTATEMENT CAREFULLY. IF ANY EXCEP. 
TIONS ARE NOTED, PLEASE REPORT PROMPTLY TO MEMOER FEOERAL RESCAVE BrETEM 
oun AUDITING OCPARTMENT. MEMBER FLOCRAL OCPORIT INBURANCE CORPORATION 
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Neon Saes Test Comm 


WASIDGTUS S.A 5s 
251-400 


eo . 2 
Careoed i | Chcnios 1867 COLUXBLA PLAZA CORP. 


The Bank tte | 2 | The Cock Tower 
: = 
NO. OF CHECKS 


cnuECKS AT! 
DATE Palo BALANCE 


——_—_ 
BALANCE BROUGHT FORWARD ———e 


251400 OCT 02 63 5,071.72 


sravice [ 


ea - Coen 


| 200 5,071.72 


PLEASE E% = 


THIS STATCUCNT CAREFULLY ie any excer. 
TIONS APE HOTEO PLEASE MEPORT PROVFTLY TO 
oun AUDITING OLPARTMENT, 
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Neon Swixes — Trust Conrany 


SUINGIUS 5, D.! 
WASHINGIUS 5.0. 251-400 


“ LAZ 
Chartered by Congress 1867 COLUKSIA PLAZA CORP. 


The Bank Sith 5 The Clock Tower 


cuecks orrosits ware “NO. Se CHEERS 
PAID 


BALANCE BROUGHT FORWARD ———o 


251400 SEP 04 63 5,071.72 


ecavice 
CHARGE 


S$, 071.72 
a om ar! Me aNRGM re TANTAMOUNT Oy Tete, A 
PLEASE EXAMINE ceLGan a voUNeMaNeR eel 
THIS BTATEMENT CAREFULLY. Ir any EXCer. 


TIONS ARE NOTED, PLEASE REPORT PROMPTLY TO EMAC FCOTRAL RENTAVE BYBTEM 
our AUDITING DEPARTMENT, MEMOER PLOERAL OEAOEIT INDURANCE CORPORATION 
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Xwnexu Swwes  * Trest Comey 


WSDL. « 5. : 
251-409 


Choered bg|  ¢ | Congres 1867 COLURSIA 


| A 


rs 


The Bank ty2h The Circe Tower 


NO. OF CHECKS 
KS 
cute! DATE Palo BALANCE 


SCO rs — TTT 
BALANCE BROUGHT FORWARD ——= * 
251400 AUG 02 63 5,071.72 


<u ERENT wEOD [AT AETURNED CHEEK 


5,071.72 
A 


PLEASE EXAMINE 


THIS STATEMENT CAREFULLY iy amy €xCer 
TIONS ARK HOTEO, PLEASE REPORT PROMPTLY TO , mamaen PEOEMAL MESERVE OYOTE 
our AUDITING OLPARTMENT. EMOER FEDERAL OE POSIT INSURANCE CONFORATION 


| Natioxu, Savincs 2" ust Commuy 
. 


MASIIINGTON 6. DG 251-609 
ILUZSIA , RP. 
Cea ans COLUNSLIA PLAZA CO 


The Bank With| ,' | | The Clock Tower 


NO. OF CHECKS 
CHECKS BALAI 
DATE Pi CE 


BALANCE BROUGHT FORWARD ——~ 


251400 JUL 03 63 750.98 
4,320.74 JUL 29 5,072.72 


5,071.72 
PLEASE EXAMINE cere ne Celm ocanck } 
THIG BTATEMENT CAREPULLY. IF ANY EXCER. 


TIONS ARE NOTED, PLEASE REPORT PROMPTLY TO memo FEOCRAL RESERVE SYSTEM 
our AUDITING OLPARTMENT. MEMAER FLOCRAL DEFONIT INTURANCE COMPORATION 
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Nmone Sues sf st Conny 
WOSMAGTUT 5.26 251-400 
COLUNBIA PLAZA CORP 
| Congress 1867 


| rae Cock Tower 


eo 
cuECKS DerosiTs pare “O OF Cerne 


BALANCE PROUT CONRAD — 95 9:400 JUN 04 63 
15.00 JUN 18 


coor | 


Ca ewer? wind OF eT UmmED Cmere 


ae- ure mere erica Cmner 
Wray oF Cmecay 92 # ec < 200 
Tow eae wane 


aieAae EXAMINE 
THIS STATEMENT CAREFULLY ty amy Cxcer- 
TIONS ARE HOTED, PLEATE MEPOMT PROMPTLY TO 
oun AUDITING OLPARTMENT. 


mamma FEOE RAL PED 
mewnen PEOLRAL OC POST INDUR 
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Nation. Savines a “ust Commy 
WASIINGTO. 5, D.C. 2 
« ¢ 251-400 


COLUABIA PLAZA CORP. 


4g  Chitered by Congress 1867 


The Bank With} 2), | The Clock Tower 


NO. OF CHECKS 


CnHecKs DEPOSITS OATE 
PAID 


BALANCE BROUGHT FORWARD —~ 251400 MAY 02 &% 
198.76 MAY 22 1 


765.98 


TACT AMOUNT IN Tene 
PLEASE EXAMINE Belial) 
THIS GYATEMENT CAREFULLY. lf ANY EXCEP. 


TIONS ARK NOTED. PLEASE REPORT PROMPTLY TO MEMBER PEOCRAL RESERVE BvETEM 
OUR AUDITING OLPARTMENT. MEMBER FEOERAL OCPORIT INSURANCE CORPORATION 
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| XmexuSemes Test Comey 


ASUNTAL.. S.C 
251-400 


Comgoesa 1867 COLURBIA PLAZA CORP. 


mo. OF cHecn 
‘* BALANCE 


964.74 


PLEASE EXAMINE 


THIS STATEMENT CAREFULLY iy amy Excer. 
TIONS ARE MOTED. PLEASE MEFORT PROMPTLY TO 
our AUDITING DEPARTIZENT. meween reoemaL 


> | Nanton Savney* Trest Commay 
a. WASHING. 3.85. DG. 
oy 251-400 
Chartered by A Congress 1867 COLUMSIA PLAZA CO 


The Bank With ; The Clock Tower 


ee 

cuecKs DErosiTs pate pererence? 

af es PaiD 
BALANCE BROUGHT FORWARD ——> 251400 MAR 05 63 964.74 


~—-—$—S$$s 


BALANCE 


sravice 
CHARGE 


964.74 


PLEASE EXAMINE COLUMN IE YOUR BALANCE 


BTATEMENT CAREFULLY, TF ANY EXCEP. 
TIONG ARE NOTED, PLEARE REPORT PROMPTLY TO MEMBER FEDERAL RERCAVE BYETEM 
oun AUDITING DEPARTMENT, MEMOEA FEOTRAL OCPOSIT INEURANCE CORPORATION 


ret 
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| Neon Swwes Trust Conwy 
WANING JUS SG 
251-400 


Baa i eases is COLUNSIA PLAZA CORP. 


The Bank Wek | Tae Clock Tower 


ry = 
WO. OF CHECKS gar ance 


MECKS DerosiTs DATE 
Paro 


= SS 
964.74 


BALANCE BROUGHT FORWARD ——> 251500 FEB 95 63 


Were OR wees 


PLEASE EXAMINE coven 19 Youn eacance 


Iv any escer. 
nT PROMPTLY TO 


oun AUDITING OCPARTIACNT. 


THIS STATEMENT CAMEFULLY 
TIONG ARE HOTED, PLEASE PERO 


MEMOEm FEDERAL MESEMVE SOTEM 
EMER PEUERAL DERORIT INSURANCE CORPORATION 


Nation. Savincs &“kest Commay 
ld WASHINGTY,. 5D. 
251-400 


> Chartered by Congress 1867 cou Ik PLAZA CORP. 


The Bank With| )-\ | The Clock Tower 


cuccKs Derosits DATE mo. OF CEES BALANCE 


-—_———o—oo————— er .—n—n ws 


BALANCE BROUGHT FORWARD ——> JAN 03 53 964.74 


SERVICE 
CHARGE 
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Raat AMOUNT IN THE ean 


PLEASE EXAMINE COLUMN te VOUR Balance 


TMIG GTATEMENT CAREFULLY. IF ANY EXCER. 
TIONS ARE NOTED, PLEABE REPORT PROMPTLY TO 
our AUDITING OKPARTMENT, 


KOCRAL RERERVE BvETEM 
DEPORIT INRURANTE COMMORATION - 


Nenoxu Saye % Tees Commnoy 251-409 
WAS LN S.A 
Coluadla Plaza Corp. 


Chartcmnd by Congress 18$7 
The Bak eA} 7 | The Clack Tower 
| ara) 


MO. OF CHECKS gat ance 
rao 


BALANCE BROUGHT FORWARD ——> 


ohare. tate | 
Laer amour im THe 


PLEASE EXAMINE COL uum 19 YouM MALance 


THIS STATEMENT CAREFULLY. If ANY EXCER. 
TIONS ARE MOTED. PLEATE MEPORT PROMPTLY TO EMME FEOEMAL PESEAVE OVOTENM 
OUR AUDITING OLPARTIENT. 


EMOER FELERAL DEPOSIT INSUMANCE COMFORAT 


573 
A” Nytioxu, Saves 2? ost Coney 2e1 409 
ad WASHINGTON 9. D.C. 
Colu=bia Plaza Corp. 
HR , Chariend by Congres 1867 
The Bonk With | The Clock Tower 


MO. OF CuEcae 


CHECKS DEPOSITS BALANCE 
rain 


BALANCE BROUGHT FORWARD ——?> 62 964.74 


Scavice 
chance 


RABY AMOUNT tm Tete sip 


PLEASE EXAMINE COLUUN Ie YOUR BALANCE 


THIS BYATEMENT CAREFULLY, IF ANY EXCEP. 
TIONS ARE NOTCO, PLEASE REPORT PROMPTLY TO MEMOER FEOCRAL RERERVE BYETEM 
OUR AUDITING OCPARTMENT, MEMRER PEOERAL OEFORIT INSURANCE CORPORATION 


Nemoxu Save? Taest Commer 
wsn USD 


A Congress 1867 


Coluadia Plaza Corp. 


OST 3%62 


a 


LAST AMOUNT IM Trt 
COLUMN 19 YOUR BALANCE 


PLEASE EXAMINE 
this statement carefully. If any exceptions 
are noted, please report promptiy te ovr 
AUDITING DEPARTMENT. 


cooe 


CC-CERTIIEO CHECK LS -LisT OF CHECKS 


OC -OCPOSIT CONNECTION 00 - OVEKORAWN 


£C-EHROR CONAECTION WT RETURN ITEM 


SC -SEMVICE CHANGE 
MEMOtM FEOE MAL MESERVE “ 
COMPORATION 


BO 047 & 100M 3-62 MEMBER PELE MAL OL POSIT GUNMAN 
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© Notion. Savtycs ae? Trust Commeay e 
WASHINGTON 5.1. 
Colusdia Plaza Corp. 


4 Chartered by Congress 1867 724 léth Street, Ne We, 
5 Yashingtor Cc. 
The Bank With The Clock Tower achingten 5, D. C 


orPosiTs DaTE 


SEP $°S2 


LAST AMOUNT IN Tes | 


COLUMN IB YOUR BALANCE 


PLEASE EXAMINE 
If any exceptions 
are noted, p' report promptly te our 
AUDITING DEPARTMENT, 


COooE 


CC - CERTIFIED CHECK LS -LIST OF CHECKS 


OC - DEPOSIT CORRECTION ©0 -OVERORAWN 


EC - ERROR CORRECTION RT - RETURN ITEM 


SC - SERVICE CHARGE 


MEMOER FEOTRAL RECTAVE BYETEM 
1 647M 100M 3-08 MEMBER FEDERAL OLPOMT INSURANCE CORPORATION 


Nenoxu. Quwes 2% Tree Comey 
NSUINTUN 5.1 
Columdia Placa Corp. 
<4 lath Street, UN. Be, 
Vashington 5, D. Ce 


LAST AMOUNT IM THIS, | 


COLUMN 18 YOUR BALANCE 


PLEASE EXAMINE 


thie statement carefully, If any exceptions 
ave noted, please report promptly te our 
AUDITING DEPARTMENT. 


coon 


CC -CERTINIZO CHECK LS -LIST OF CHECKS 


OC - OE POSIT COMMECTION 00 - OVEHOMAWN 


CC - ERROR COMME CTION RT - RETURN ITEM 


BC -SEMVICE CHANGE 


MEMOER PLOT MAL MEREMVE OVSTEM 
BO $47 m 100M 9-462 MEMNEM FEOF RAL OF HORT INSURANCE COMPOMATION 


Chartered by 


The Bank’ With 


BO B47 M 100M 3-09 


Coluz>in Plaza Cor 
Congress 1867 724 Lith Street 
Vashington 9, D. C. 


The Clock Tower 


BALANCE 


JUN 4°62 964.74 


LAST AMOUNT IN THES. 
COLUMN IB YOUR BALANSE 


PLEASE EXAMINE 
thie otatement carefully, If any exceptions 
are noted, please report promptly to our 
AUDITING DEPARTMENT. 
coor 


CC-CERTIFICO CHECK LS -LIST OF CHECKS 


OC - DEPOSIT CORRECTION ©0 - OVERORAWN 


KC - ERROR CORRECTION RY - RETURN ITEM 


GC - SERVICE CHARGE 


MEMBEN FEOCMAL ACBEAVE BVOTEM 
MEMBER FEOCRAL OCPOBIT INBURANCE CORPORATION 


BO 657 m 1500 3-97 


CAST AMOUNT IN THs ft 
COLUMN 1S YOUR BALANCE 


PLEASE EXAMINE 
this statement carefully. If any exceptions 
are noted, p! * report promptly to our 
AUDITING DEPARTMENT. 
coor 


CC -CEATIFIED CHECK LS - LIST OF CHECKS 


OC - OEPOSIT CORRECTION 00 - OVERORAWN 


CC - ERROM COMMECTION WT - RETUNN ITEM 


SC - SERVICE CHARGE 


MEMatm FCORMAL WE SE ME SYSTEM 
MEMEEM FESR MAL CLPOMT ImSURANTE COMPOMATION 


Nationa. Savives eo" The Commy 


WASININGTON 3,1 
a 2 Coluztian Plaza Corp. 
Ti4 Vith Street, i 


= 
Charrloned by Congres 1867 
ers 4 aos Washington 9, ve Cs 


The Bunk With) 3.3 The Clock Tower 
. te 


cnecKs ocPoSsITS OATE BALANC = 
be ere aones pen ee ae 
Ie BROUGHT FORWAPO 
io APR 3°62 964.745 


LAST AMOUNT IN Tes, | 


COLUMN [3 YOUR BALANCE 


PLEASE EXAMINE 
this statement carefully, If any exceptions 
are noted, please report promptly to our 
AUDITING DEPARTMENT. 


COoE 


CC-CERTIFIEO CHECK LS - LIST OF CHECKS 


OC - OLPOSIT CORRECTION O0 - OVERORAWN 


EC. ERROR CORRECTION RT - RETURN ITEM 


SC - SERVICE CHARGE 


MEMBER FEOKRAL RESERVE SYSTEM 
MEMDER FEOCRAL OCPOSIT INSURANCE CORPORATION 


BO 847 A 100m 6.01 


Nema. Saawes 2% Test Farey 
WOASMINGTUN 5. 


Chartrand by A Compress 1867 
The Bank ml | ne Cack Tower 7 


SS 
aS 
perosits DATE cot BALANCE 
__ berosrs ee 


CHECKS 


Yashingroa 5, Lb. C. 


BROUENT FORBATD 
52,964.74 % 


LAST AMOUNT IN THIS 
COLUMN 18 YOUR BALANCE 


PLEASE EXAMINE 


this statement carefully. If any exceptions 
are noted, please report promptly te our 
AUDITING DEPARTMENT. 


cooe 


CC-CEMTIIEO CHECK LS -LIST OF CHECKS 


OC - DEPOSIT CORAECTION 00 - OVERORAWN 


CC - ERROR CORMECTION RT - RETURN ITEM 


SC - SERVICE CHARGE 


MEMOER FEOEMAL MESEHVE SYSTEM 
BO 947 m 10000 6-9! EMOTE PEOK RAL OCPOUT BURANTE CORPORATION 


Nationa. Savines 2°? Trust Oy po 
WASHINGTON 5... 
Chartered by Congress 1867 
The Bunk With| 2A. | The Clock Tower 


FEB 2°57 S644 0 


2,000.00+ FEB 20%. 2,984.74% 
50,000.CO+ FAR 562 52,964.74 


LAST AMOUNT th Tres, | 
COLUMN tS YOUR BALANCE 


PLEASE EXAMINE 


thie statement carefully. If any exceptions 
are noted, pleasce report promptly te our 
AUDITING DEPARTMENT. 


coor 


CC-CERTIFIEOD CHECK LS -LIST OF CHECKS 


OC - OEPOSIT CORRECTION 00 -OVERDRAWN 


EC - ERROR CORRECTION RT - RETURN ITEM 


SC - SERVICE CHARGE 


MEMBER FEOCRAL RERCAVE BYBTCM 
BO 047 M 100m 0.61 MEMEER FEOERAL OCFOSIT INSURANCE CORPORATION 


Xenon Sars 2% 7 st Comey (- 
WONUNETUN SAC es ~ 
- Columbia Flaza Corp. 


! M22 WAth Street. Ue 


(er) gs 
urweet #) & | Congres 186: Washingten >, vb. Ce 


The Bunt SUR, oe The Cane Tour 


Oe Se 
SEP 8'61 


1,000.00+ SEP 8°63 


LAST AMOUNT IN THIS 
COLUMN 1S YOUR BALANCE 


PLEASE EXAMINE 


this statement carefully. If any excepti: 
are noted, please report promptly te our 
AUDITING DEPARTMENT. 


coor 
CC-CEMTIFIECO CHECK LS -LIST OF CHECKS 
OC - DEPOSIT CORMAICTION O00 - OVERORAWN 
CC - ERHOM CORRECTION RYT - RETURN ITEM 


BC - SERVICE CHANGE 


MEMate FCOEHAL MESEMVE SYSTEM 
BO $47 m 106 6-49 MEMOEH FECL RAL OL POET INTUMANCE COMPORATION 


1 od ° . Ue . 
NTIONAL SAVIN "Tres Comey 
WASIINGTON 5D, 


Thurtcred by dj Congress 1867 


A foal: With The Cluck Tousr 
fad . 


aI 


CHECKS DerosiTs DATE count BALANCE 


onan : OCT ser T,000.COs~ 
5.68 ocrii%1 9a 994.326 


CHARGE MEMORANDUM= 


LUMBIA PLAZA CORPORATION 
724 «147 STREET. N. W. 
WASHINGTON 5, D. C. 


WE HAVE CHARGED vofaccoont 
FOR PRINTED CHECKS IN THE;AMOUNT a 
SHOWN. PLEASE DEDUC') THIS | CHARGE F, 
YOUR BALANCE. 

oct 121198! 


4 
Pees ateeere 


NATIONAL SAVINGS / TRUST COMPANY 
Wasiuxcton, D.C. NALUAAL 3S WN: BS 


“0000000 S568." 


COLUMN ts Your savance — 


PLEASE EXAMINE 
tatement carefully, If any exceptions 
oted, please report promptly to our 
‘AUDITING DEPARTMENT, 
coor 

CC- CERTIFIED CHECK LS -LIST OF CHECKS 
OC - DEPOSIT CORRECTION ©0- OVERORAWN 
EC - ERROR CORRECTION RT - RETURN ITEM 


BC -SERVICE CHARGE 


MEMOEM FEOFMAL RESCAVE SYSTEM 
10000 0.60 MEMDER FEOERAL OF POSIT « ANCE CORPORATION 
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Xynaxe Sues * Trtst (ce 


WNGTE S.C 
Cetu=dia 
. 


Cheend by! £ | Congree 1867 24 Lith 
| A | Yashington 5, 


The Bunt Bi | ma | Th Coct Toace ix 


2S: 


Ess 


BALANCE 


994.32% 


i 
CAST AMOUNT IN THD. 
COLUMN 1S YOUR BALANCE 


PLEASE EXAMINE 


this statement carefully, If any exceptions 
ere noted, please report promptly to our 
AUDITING DEPARTMENT. 


coo 
CC-CEMTIFIED CHECK LS -LIST OF CHECKS 
OC -OLPOSIT COMMECTION 00 -OVENORAWN 
£C - ERROR CORRECTION RT RETURN ITEM 


BC - SERVICE CHANCE 


Memorn PEOE RAL METER: om 
BO 647 & 190m 0-44 MEMOLR FLOR MAL CEPOMT emma! COmPomation 
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Coluztia Placa Corp. 
Chartered by Congress 1867 72% 4th Street. fh. 
Yashington 5, Lb. C. 


The Bank Wath . The Clock Tour 


ee 
DEPOSITS 


BROUGHT FORWARD 


29.55 ~ 


LAST AMOUNT Int Tras 
COLUMN (8 YOUR BALANCE 


PLEASE EXAMINE 


thie statement carefully, If any exceptions 
are mv . please report promptly to our 
AUDITING DEPARTMENT. 


coor 


CC- CERTIFIED CHECK LS -LIST OF CHECKS 


OC - DEPOSIT CORRECTION O0 - OVERORAWN 


€C - ERROR CORRECTION RT - RETURN (TEM 


BC - SERVICE CHARGE 


MEMOTA PEOCRAL PESTAVE BvATEM 
BO 847 mM 100m 0-41 MEMOER FEOCRAL OCPOSIT INSURANCE CORPORATION 
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Nemax Suases 2% Tryst Caysy 
wRUNTOY 3.6. 
Coluctia Placa C 


724 lath Street, N. Te, 
Washington 5, vb. Ce 


JAN 46: 2,485.55 > 
JAN 8 "62 964.744 


LAST AMOUNT IN THIS | 


COLUMN "8 YOUR BALANCE 
PLEASE EXAMINE 
thie statement carefully. If any exceptions 
ere noted, please report promptly to eur 
AUDITING DEPARTMENT. 
cooe 


CC-CEMTIIED CHECK LS -LIST OF CHECKS 


OC -DERPOSIT COMMECTION 00 - OVEROMAWN 


EC - ERNOM COMMECTION MT - RETURN ITEM 
SC - SERVICE CHARGE 


ever OC mal PEACK VE GYETEM 
BO 647m 100M 8-41 etunte FEDERAL CLOTH GUNANCE TORPOMATION 
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Government Exhibit 23 
[Filed August 2, 1967] 

KINGDON GOULD, JB. 
ATTORNEY AT LAW 
1725 DE SALES STREET, N.W. 


WASHINGTON 6, D. C. 
EXECUTIVE 3-4944 


November 27, 1963 


Mr. Neville Miller, Chairman 

District of Columbia Redevelopment Land Agency 
919 18th Street, N.W. 

Washington, D. C. 


Re: Columbia Plaza 
Dear Mr. Miller: 


For the record we would like to confirm in writing my 
statement to your Board in connection with the second re- 


quest of our letter of November 19, 1963. 


We advised that we were willing to defer to the decision 
of your counsel as to the legal technique whereby the pro- 
posed partnership would undertake its obligations under 
the existing contract. One of our suggestions was that 
the partnership could become an extra signatory to the con- 
tract in addition to the Columbia Plaza Corporation. 


Very truly yours, 


Kinepon Govp, JR. 
Kingdon Gould, Jr. 


KG/jd 


3ss 
Government Exhibit 24 
[Filed August 2, 1967] 
DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
919 18th Street, N.W. Washington 6, D. C. 20006 


Nevitte Mruer, Chairman 

Ricwarp R. Argryxsoy, Vice Chairman 
Francis F. Hearty 

Joun J. GUNTHER 

Jou» L. Newsoup 

Pu A. Dorze, Secretary 


November 27, 1963 


s. D. F. Antonelli, Jr. 
ingdon Gould, Jr. and 
Mrs. Mary T. Gould 
c/o D. F. Antonelli, Jr. 
1725 DeSales Street, N.W. 
Washington, D. C. 
Dear Madam and Gentlemen: 
At a meeting today the Board of Directors of the Re- 
development Land Agency directed me to inform you of 


the Board’s determination not to accept the proposal 
stated in your letter dated November 19, 1963. 


The Agency appreciates your efforts to expedite the 
development of the Columbia Plaza Project, and hopes that 
if on December 16, 1963, the Columbia Plaza Corporation 
remains in default on its contract with the Agency, your 
organization will respond to the solicitation to be issued 
by the Agency in that event for offers to lease or purchase 
the land. 


It appears to the Agency that if the Columbia Plaza 
Corporation elects not to proceed as required by its con- 
tract with the Agency, it is essential to the public interest 
that offers be solicited so that, on the one hand, all organi- 
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zations financially and otherwise qualified be afforded an 
opportunity to bid on the project land and, on the other 
hand, that the public realize from the lease that persons 
or organizations offering to lease or purchase will base 
their offers on the use of the land specified in the Urban 
Renewal Plan. The Agency will exercise care that the 
developer complies with the Urban Renewal Plan and con- 
structs excellently-designed buildings. 


If it becomes necessary to solicit offers as discussed 
above, we will send you a copy of the solicitation promptly 
upon its issuance. 


Certified Check No. 009678 in the amount of $87,037.64, 
drawn by the Blake Construction Company is being re- 
turned to Mr. Jack Bender, President, Blake Construction 
Company, with a copy of this letter. 


Again, please accept our thanks for your proposal, and 
for the extensive work involved in preparing it. 


Sincerely 


Pam A. Dorte 
Phil A. Doyle 
Executive Director 


ec: Mr. Frank J. Luchs 
President, Columbia Plaza Corporation 


A certified copy of the Minutes will be forwarded to you 
after approval of the Minutes by the Board at its next 
meeting. 


Pam A. Dorie 
Phil A. Doyle 
Executive Director 
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Government Exhibit 27 
[Filed August , 1967] 


November 9, 1961 
Mr. Donald A. Hurst 
Shannon & Luchs Company 
724 Fourteenth Street, N.W. 
Washington 5, D. C. 


Dear Don: 


Enclosed please find Mrs. Gould’s check in the amount 
of $65.00 and my check in the amount of $65.00, both pay- 
able to Shannon and Luchs, to reimburse you for the 65 
shares of Columbia Plaza Corporation stock which you paid 
for and which is to be issued to Mrs. Gould and for the 65 
shares of Columbia Plaza Corporation stock which you 
paid for and which is to be issued to me. This is in ac- 
cordance with your request of October 18th. 


Sincerely yours, 


Kinepon Govp, JR. 
KG:ss 
Enclosures 


SHANNON N LUCHS COMPANY 
REALTORS 
824 FOURTEENTH STREET, NORTHWEST 
WASHINGTON 5, D. C. 
PHONE NATIONAL S-2345 


October 13, 1961 


Mr. Kingdon Gould, Jr. 
1719 DeSales Street, N.W. 
Washington 6, D. C. 


Dear Kingdon: 


As you know, Shannon & Luchs Company advanced to 
Columbia Plaza Corporation the $1,000.00 for the purchase 
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of the capital stock by the individual stockholders. It would 
be appreciated, therefore, if you would send to me your 
check, in the amount of $65.00, payable to Shannon & Luchs 
Company, for the purchase of 65 shares registered in your 
name. Also, please send me a check from your wife, in 
the amount of $65.00, payable to Shannon & Luchs Com- 
pany, for the purchase of 65 shares registered in her name. 


Best personal regards. 
Very truly yours, 


Dox 
Donald A. Hurst, 
Vice President & Controller 


Government Exhibit 28 
[Filed August 2, 1967] 


Krxcpon Govip, JR. 
ATTORNEY AT LAW 
1725 dF SALES STREET, N.W. 
WASHINGTON 6, D. Cc. 
EXECUTIVE 3-4944 
November 29, 1963 
Mr. Neville Miller, Chairman 
District of Columbia Redevelopment Land Agency 
919 18th Street, N.W. 
Washington, D. C. 


Re: Columbia Plaza 
Dear Mr. Miller: 


Mr. Antonelli has asked me to write once again to amplify 
two aspects of our proposal which may not have been clearly 
presented to your Board. 


First, the Shannon and Luchs group presently represents 
itself as owning 3314% of the Columbia Plaza Corporation 
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stock. Our agreement with them provides that the proposed 
transfer of this interest was not to be immediately effee- 
tive, requiring as a prerequisite (1) completing arrange- 
ments with your Agency for the development of the project 
(2) completing financing for the apartment buildings and 
garage portions of the project (3) execution of a construc- 
tion contract and commencement of construction (+4) issu- 
ance of a completion and payment bond and (5) approval 
(if required) of the FHA of the 50 year term of the man- 
agement agreement. Furthermore, upon formation of the 
partnership, the Shannon and Luchs group would retain 
a 3314% partnership interest until the completion of all 
the above enumerated items. These requirements in all 
practicality will not be met until the project has been 
substantially completed. 


It is respectfully suggested that this constitutes a con- 
tinuing community of interest between the existing entity 
and proposed partnership which fact may not have been 
adequately stressed by us in our presentation. 


Second, respecting our $800,000 investment in the Co- 
lumbia Plaza Corporation, this figure is based upon a 
$90,000 commission paid to Shannon and Luchs, a $40,000 
payment for a 20% stock interest, and a $685,000 con- 
tractual obligation from the corporation related to our 
acceptance of the proposal of your Agency to sell our land. 
We wish to note for the record that existence of this con- 
tractual obligation has always been known to your Agency 
as indicated by the letter of your executive director dated 
October 3, 1961 copies of which we furnished at your 
request. 


Sincerely yours, 


Kixepon Goutp, Jr. 
Kingdon Gould, Jr. 
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AMENDED AGREEMENT 


Whereas, Kingdon Gould, Jr., and Mary T. Gould, and 
D. F. Antonelli, Jr., as Sellers (hereinafter sometimes 
called the Owners) and Columbia Plaza Corporation, a 
District of Columbia corporation (hereinafter sometimes 
called the Developer), as Purchaser, made that certain 
Agreement dated March 2, 1961 whereby Sellers agreed 
to sell to the Purchaser, and the Purchaser agreed to buy 
from the Sellers, certain parcels of land and the building 
improvements thereon in Squares 32, 33 and 34 in the 
District of Columbia, as set forth in more detail in the 
appendix hereto, and 


Whereas, said parties have been informed that the Re- 
development Land Agency of the District of Columbia is 
about to take said property by condemnation as it is 
authorized to do, unless the Owners thereof agree to enter 
into a contract for the sale of said property, at the price 


and upon the terms and conditions which it proposes, and 

Whereas, Further, the parties agree to cooperate in every 
respect to the end that the Developer shall be designated 
as the redeveloper of the Columbia Plaza Urban Renewal 
Project which includes the property included in said con- 
tract, 


Now, Therefore, in view of the imminent condemnation 
of such property as aforesaid, and in order to protect the 
interests of all parties concerned, the parties to said 
Agreement of March 2, 1961 hereby agree that said Agree- 
ment is hereby changed and modified as set forth below, 
and this Agreement of October 4, 1961 shall constitute 
the complete understanding and agreement of the parties, 
and the Shannon & Luchs Company, a Delaware corpora- 
tion, engaged in the real estate business in the District 
of Columbia (hereinafter sometimes called the Broker) 
joins herein to the extent of its interest; 
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1. If the Redevelopment Land Agency offers to pur- 
chase all the property of which the Owners have legal 
title or have a contract to purchase, at a purchase price 
of not less than $19.00 per square foot, under a contract 
containing substantially the terms and conditions of the 
contract attached hereto and made a part hereof as Ex- 
hibit 1, but subject to such procedural requirements for 
approval required by the governing statute and law, and 
upon such approval, the entire purchase price is to be 
paid in cash not later than March 31, 1962,° the Owners 
and Developer hereby agree that they will jointly accept 
such contract and will execute the deeds of conveyance 
therefor, as their interests may appear. If any portion 
of said property shall be subject to a condemnation pro- 
ceeding brought by or on behalf of the Redevelopment 
Land Agency, in which the appraised value and tendered 
purchase price for said property is not less than $19.00 
per square foot, the said parties agree that they will 
not contest said condemnation, nor claim therein a greater 
value for the property than that offered, provided that 
this Agreement is still in effect, and provided further that 
an agreement or stipulation or other arrangement can 
be made in the pending condemnation proceeding whereby 
the Owners would preserve their right to claim a greater 
value therein, in the event that a contract as herein re- 
quired shall not have been obtained by April 1, 1962. 
For the purposes hereof, the condemnation proceeding with 
respect to the portion of the property subject thereto shall 
be the equivalent of a contract for purchase, if the tendered 
purchase price in said proceeding is not less than $19.00 
per square foot. 


At settlement, the Owners shall receive the entire pro- 
eceds thereof (whether or not Developer joins in the deed 
of conveyance) except that the Owners shall reimburse 


* Provided, that if the contract ix exceuted during March of 1962 the entire 
purchase price may be paid in cash not later than April 30, 1962. 
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the Developer in the amount of $50,000.00 paid by it as 
a deposit, and shall likewise reimburse John MecShain in 
the amout of $40,000.00 advanced by him (or by a corpo- 
ration under his control) on account of architects’ fees 
and test borings in connection with said property; and the 
Owners shall simultaneously eancel the note of $35,000.00 
which the Developer was to give to the Owners, or if said 
note has not actually been delivered to Owners, the obli- 
gation of Developer to deliver said note shall be deemed 
canceled. The parties further agree to release each other 
of all obligations under the Agreement of March 2, 1961, 
except to the extent that such obligations are modified 
as set forth herein, and except that pending the receipt 
of an offer to purchase said property as herein provided, 
the Owners are entitled to retain the said $50,000.00 de- 
posit and are not required to reimburse the said John 
McShain (or his corporation) until settlement under the 
contract referred to above. 


2. In consideration of the acceptance by the Owners of 
the above-stated price, which is different from the agreed 
purchase price under the Agreement of March 2, 1961, the 
Developer hereby agrees that it will pay to the Owners 
the sum of $685,000.00 as additional payments and con- 
sideration for the sale and the conveyance of said prop- 
erty (and contract rights of purchase) to the Redevelop- 
ment Land Agency. Said amount shall be payable, with- 
out interest, and shall be a first charge upon 50% of the 
net earnings of the Developer as defined herein and shall 
be payable on an estimated basis semi-annually or quar- 
terly if feasible, but not less frequently than annually, 
and, if an FHA loan is obtained, subject to the require- 
ments of FHA loan is obtained, subject to the requirements 
of FHA regulations. Columbia Plaza Corporation agrees 
not to reinvest said funds but to pay them over to Owners 
in cash when due. For the purposes hereof, not earn- 
ings shall be computed as follows: Taxable income for 
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federal income tax purposes,* plus all depreciation de- 
ductions taken with respect to said property, minus prin- 
cipal payments on mortgages on said property, minus 
reserves required by FHA that do not qualify as income 
tax deductions for federal income tax purposes, and also 
minus federal and District income taxes. The payments 
shall be made upon the basis of the accounting records of 
Developer with annual adjustment based upon an annual 
certified report by an independent certified public account- 
ant. Any additional amount shown due by said annual 
report shall be paid forthwith to Owners in cash; any 
excess of payments shown by such annual report shall 
be applied in reduction of future payments. If the De- 
veloper has an FHA-approved mortgage on said prop- 
erty, for the purposes hereof net earnings shall be sub- 
stantially equivalent to surplus cash as defined in FHA 
regulations. The Developer agrees that so long as any 
portion of this obligation remains unpaid, it will pay no 
dividends and any builders’ fees or executive salaries 
shall be reasonable in amount for services actually per- 
formed for its benefit. Developer shall operate in a rea- 
sonable and business-like manner so long as it is obligated 
to Owners. It is further agreed that if the said property 
is condemned and if the condemnation proceeds are less 
than $19.00 per square foot of land condemned, Columbia 
Plaza Corporation will pay to Owners, in addition to and 
in the same manner as the $685,000.00, above referred to, 
the difference between $19.00 per square foot for the 
property condemned and the condemnation proceeds. If 
the said property is condemned and if the condemnation 
proceeds are more than $19.00 per square foot of prop- 
erty condemned, the aforesaid $685,000.00 obligation of 
Columbia Plaza Corporation will be reduced by the dif- 


* Provided, that for purposes of this Agreement, taxable income for federal 
income tax purposce shall be computed with no deduction for builders’ fees 
or executive salarics other than in reasonable amounts for services actually 
performed in connection with the said property. 
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ference between such condemnation proceeds and $19.00 
per square foot of land condemned to the extent that such 
proceeds exceed $19.00 per square foot and do not exceed 
$21.00 per square foot. 


3. It is a condition of this Agreement that the above- 
described contract for the purchase of the property by 
Redevelopment Land Agency at the price of not less 
than $19.00 per square foot will be available within a 
reasonable time and in all events will be finally executed 
by all parties not later than April 1, 1962 (unless failure 
to execute is caused by fault of Owners) and that settle- 
ment will be made thereunder not later than March 31, 
1962 or April 30, 1962, as the case may be, all as pro- 
vided in Paragraph 1 of this Agreement. In order to 
assure the Owners that this requirement will be satisfied, 
the Developer agrees to pay to the Owners, as an addi- 
tional payment to them free and clear of any other obli- 
gation under this Agreement, the sum of $14,800.00 cash 
on October 4. 1961 and $14,800.00 cash on the first business 
day of each month thereafter for a maximum period of 
seven months, until settlement shall have been made under 
a contract with the Redevelopment Land Agency that will 
pay to the Owners not less than $19.00 per square foot 
for said property. In the event that a contract complying 
with the terms hereof shall be executed on or before Octo- 
ber 4, 1961 by Owners and Redevelopment Land Agency, 
providing for a purchase price not less than $19.30 per 
square foot, the payments required for October, November 
and December, 1961 (but not the payments for subsequent 
months) shall be waived, but the Developer’s obligation 
to pay $685,000.00 out of net earnings shall not be reduced 
or affected thereby. For purposes of the preceding sen- 
tence, it is not required that final governmental approval 
of said contract be given by October 4, 1961 provided that 
such final governmental approval is obtained on or before 
October 16, 1961. It is the intention of this Agreement 
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that if the contract purchase price shall be not less than 
$19.30 per square foot, the required payments for the 
three months immediately following shall be waived and 
in the event that said contract is executed after payments 
have been made in October, November or December, the 
payments required in the three months immediately fol- 
lowing the execution of such contract shall be waived 
in place and instead of the specific waiver for the months 
of October, November and December as hereinbefore pro- 
vided. Payment of the aforesaid $14,800.00 each month 
shall be the responsibility of Columbia Plaza Corporation 
and the stockholders of such Corporation other than D. F. 
Antonelli, Jr., Kingdon Gould, Jr.. and Mary T. Gould 
and shall not be the responsibility of D. F. Antonelli, Jr., 
Kingdon Gould, Jr. or Mary T. Gould. 


4. The parties agree that the parking garage and all 
parking space available in the development may be operated 
by the Developer for a period of seven years commencing 


from the first month after 50% of the apartments in the 
apartment project are rented or six months after the is- 
suance of the occupancy permit for all apartments in the 
apartment project, whichever date is earlier. During said 
period the Developer will use the services of the Owners 
(who have had considerable experience in the parking busi- 
ness) or of a corporation designated and controlled by 
Owners, as consultants in the operation of said parking 
garage at an annual cash fee of $10,000.00. The accounts, 
records and financial results of the operation of said park- 
ing garage shall be made available to the Owners from 
time to time and they shall have the right to designate a 
certified public accountant to review said records at rea- 
sonable times, but not more than once per year. The 
above-described obligation to pay for consulting services 
shall cease after seven years of operation, but the Owners, 
or a corporation designated by them and in which they 
are interested, shall have the option to lease from the 
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Developer for a period of thirty years all of the parking 
garage area, except that under the hotel to be constructed 
in the development, at an annual rental equal to $10,000.00 
less than the net profit before the payment of income taxes 
resulting from the operation of the leased portion of said 
parking garage in the year of highest net profit. Such 
net profit shall be determined according to proper ac- 
counting standards by allocations properly taking into 
account all direct or indirect expenses properly allocable 
to such leased portion of such garage. Any dispute with 
respect to such allocations shall be referred to arbitra- 
tion by three independent certified public accountants, one 
chosen by each party to the dispute with the third chosen 
by the two so chosen. Said lease shall be in writing and 
in form suitable for recording. There shall be no de- 
duction for depreciation on property used in connection 
with the garage to the extent that said depreciation would 
continue if the property is leased rather than owned. Said 
option shall be exercised, if at all, by a written notice 
to that effect sent by the Owners or their designated cor- 
poration via registered or certified first-class mail or 
delivered personally at the office of the Developer at least 
three months prior to the expiration of said seven years 
of operation. If said option is not exercised prior to said 
three-month period, it shall be deemed to have lapsed, and 
to be no longer effiective. If the option is exercised, the 
lease shall include an escalator clause effective at the 
beginning of the sixth year of lease and based upon the 
Consumers Price Index published by the Bureau of Labor 
Statistics of the United States Department of Labor, ef- 
fective at that time (or effective at the commencement of 
the lease, whichever is higher). At the end of the sixth 
year and each year thereafter, the Price Index in effect 
six months prior thereto shall be compared with that in 
effect at the beginning of the six year (or at the com- 
mencement of the lease, whichever is higher) and the 
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annual rent for said year shall be increased* in the same 
proportion that the Price Index has risen over that in 
effect at the beginning of the sixth year (or the com- 
mencement of the lease, as the case may be). If any 
question arises with respect to the application of this es- 
calator formula through use of the Department of Labor 
Consumer Price Index, the matter shall be referred to 
the Director of the Bureau of Labor Statistics and his 
determination as to the meaning and application of said 
Index shall be binding upon the parties. A short form 
agreement reflecting the above-described option shall, at 
the request of Owners, be executed by the parties hereto 
in such form that Owners may record said agreement. 


5. If, notwithstanding the provisions of this Agree- 
ment, and the bona fide efforts of the parties hereto, to 
have Columbia Plaza Corporation designated as the re- 
developer of the Columbia Plaza Urban Renewal Project, 
the Owners (or another corporation or unincorporated 
group of which the present stockholders of Columbia 
Plaza Corporation are in control) shall be designated 
as such redeveloper, then, in that event, such persons shall 
immediately cause the organization of a corporation to 
undertake such redevelopment, the capital stock of which 
shall be issued to the Owners and other persons who are 
new stockholders of Columbia Plaza Corporation and the 
rights and obligations of the Owners and of the other 
stockholders of said new corporation shall be, as nearly 
as possible, identical to the interests which said Owners 
and other stockholders and any other persons would have 
if Columbia Plaza Corporation had been designated as 
said redeveloper, provided that at such time this Agree- 


*The annual rental originally agreed upon shall be multiplied by the 
percentage increase, and the product of said multiplication shall be added 
to tho annual rental originally agreed upon to determine the annual rent 
for said year. 
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ment is in full force and effect and has not been terminated 
by the Owners. Columbia Plaza Corporation hereby agrees 
that in said event it will assign and transfer to said new 
corporation the right to use the name Columbia Plaza or 
any variation thereof and all of its rights and interests 
under this Agreement and in the said Columbia Plaza 
Urban Renewal Project, including all plans, specifications, 
architects’ drawings, appraisals and all similar matters 
relating to the property included therein, and the de- 
velopment thereof, and provided further that said new 
corporation shall assume obligations of the Columbia Plaza 
Corporation to the Owners under the provisions hereof 
that at that time have not been fulfilled, including spe- 
cifically the obligation with respect to the additional pay- 
ment of $685,000.00 and the leasing of the parking area. 
Columbia Plaza Corporation may transfer all or part of 
any of its property to one or more corporations provided 
that all of the following conditions are met: (i) Such 
corporation or corporations shall assume, jointly and sever- 
ally with Columbia Plaza Corporation, all of the obliga- 
tions of Columbia Plaza Corporation hereunder; and (ii) 
that such corporation or corporations constitute either 
wholly-owned subsidiary or subsidiaries of Columbia Plaza 
Corporation or is or are owned by the shareholders of 
Columbia Plaza Corporation in the same proportion as 
such persons own shares of Columbia Plaza Corporation. 


6. The parties agree that Shannon & Luchs Company has 
rendered services as a real estate broker in procuring the 
above-described sale to Redevelopment Land Agency at a 
price not less than $19.00 per square foot with full knowl- 
edge and concent of the parties hereto and is entitled to 
a commission and compensation for such services in the 
sum of $90,000.00 in the event such sale is consummated, 
which the Owners agree to pay to it at the time of settle- 
ment. In addition hereto, Columbia Plaza Corporation 
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agrees that the Shannon & Luchs Company shall be 
designated as the rental agent for said property. 


7. The parties to this Amended Agreement mutually 
agree that it shall be binding upon them, their and each 
of their respective heirs, executors, administrators, suc- 
cessors and assigns; that the provisions hereof shall survive 
the execution and delivery of any deeds pursuant to this 
Amended Agreement and shall not be merged therein; 
that this Amended Agreement contains the final and entire 
agreement among the parties hereto and that they shall 
not be bound by any terms, conditions, statements, war- 
ranties or representations, oral or written, not herein con- 
tained. All prior agreements among the parties with 
respect to the property included herein are hereby can- 
celled and terminated in all respects. Simultaneously 
with the delivery of this Agreement, Developer agrees 
to furnish to Owners a certified copy of a resolution of its 
Board of Directors approving this Agreement and authoriz- 
ing its appropriate officers to execute and deliver same 
together with an opinion of its counsel that it has lawful 
authority to make this Agreement. On or before October 
31, 1961 Developer agrees to furnish to Owners a certified 
copy of a resolution of its shareholders, at a duly called 
meeting approving this Agreement and authorizing its 
appropriate officers to execute and deliver same or a 
written consent thereto signed by all shareholders. Both 
of such certifications and such opinion constitute condi- 
tions to this Agreement. 


8. In the event the Developer fails to obtain a con- 
tract for the purchase of said property from Redevelop- 
ment Land Agency at a price of not less than $19.00 per 
square foot, prior to April 1, 1962, or if said contract is 
obtained and executed but is not settled by payment of 
the purchase price on or before 30 days after April 1, 
1962, this Agreement shall be deemed to have been auto- 
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matically terminated and to be no longer effective, and the 
Owners may retain the deposit of $50,000.00 and any 
additional deposits made hereunder as liquidated damages. 
Furthermore, if on the first business day of any month 
the Developer shall fail to make the $14,800.00 each pay- 
ment to Owners required under the terms hereof, the 
Owners shall have the right and option to cancel and 
terminate this Agreement by written notice to the De- 
veloper to that effect, and unless the Developer shall make 
the required payment within five days thereafter, this 
Agreement shall be deemed to have been terminated by the 
exercise of said option, in which event all deposits made 
hereunder and under prior agreements shall be deemed 
to have been forfeited as liquidated damages, and no party 
shall have further claim against any other party by rea- 
son of this Agreement, or any prior agreements among 
the parties with respect to the property. 


9. None of the parties to this Agreement may assign 


any of its or their interest hereunder. The foregoing 
sentence applies, inter alia, to the rights of Mr. and Mrs. 
Gould and Mr. Antonelli to receive payments totaling 
$685,000.00 from Columbia Plaza Corporation. 


10. All notices and elections provided for herein shall 
be made in writing and shall be either delivered in person 
or mailed by registered or certified mail, properly ad- 
dressed, postage prepaid, and return receipt requested. 
Notices and elections to Owners shall be so delivered or so 
mailed either to D. F. Antonelli, Jr., or Kingdon Gould, 
Jr., and if mailed shall be addressed to the said recipient 
at 1719 DeSales Street, N. W., Washington 6, D. C. 
Notices and elections to Developer shall be delivered to 
Frank J. Luchs or if mailed shall be mailed to Developer, 
c/o Frank J. Luchs, 724 Fourteenth Street, N. W., Wash- 
ington 5, D. C. 
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In Witness Whereof, the parties unto this Amended 
Agreement have hereunto set their hands and seals on 
this 3rd day of October, 1961. 


D. F. ANToNELLI, JE. (Sear) 
D. F. Antonelli, Jr. 


Krxepon Gout, JE. (Sear) 
Kingdon Gould, Jr. 


Mary T. Govtp (Szax) 
Mary T. Gould 


OWNERS 
Cotumsu. Piaza CorPoRaTIon 


By Fray J. Locus 
President 


ATTEST: 


James L. Kunen 
Secretary 


DervELOPER 
Suannon & Lucus Company 


By Dowatn A. Hurst 
Vice President 


Secretary 
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SrocKHOLDERS AGREEMENT 


Tus AGREEMENT, made this 3rd day of October, 1961, 
by and between all of the stockholders, the undersigned 
being all of the stockholders, of the Columbia Plaza Cor- 
poration, hereinafter sometimes called the ‘‘Corporation’’, 
a District of Columbia corporation. 


WITNESSETH = 


In consideration herein made by each of the undersigned 
stockholders to the other, in the sum of One Dollar ($1.00) 
in hand paid by each to the other, receipt of which is 
hereby acknowledged, the undersigned stockholders hereby 
mutually convenant, agree and undertake as follows: 


1. The Corporation being about to enter into a contract 
with Kingdon Gould, Jr., Mary T. Gould and D. F. An- 
tonelli, Jr. with respect to certain property owned by them, 
which the Corporation expects to acquire for redevelop- 
ment, which agreement requires the payment by the Cor- 
poration of Fourteen Thousand Eight Hundred Dollars 
($14,800.00) per month for a maximum period of seven (7) 
months, pending the sale of said property to the Re- 
development Land Corporation, each of the undersigned 
stockholders (other than Kingdon Gould, Jr., Mary Ts 
Gould and D. T. Antonelli, Jr.) agrees to advance as a loan 
to the Corporation his or her proportionate share of Four- 
teen Thousand Eight Hundred Dollars ($14,300.00) pay- 
ment at least two days before the first of each month when 
said payments become due and payable. It is further 
agreed that the said Kingdon Gould, Jr., Mary T. Gould 
and D. F. Antonelli, Jr. are not obligated to advance any 
of said money. 


2. The stockholders have knowledge of the fact that the 
John McShain Corporation has advanced funds in connec- 
tion with the preliminary work on the redevelopment proj- 
ect and will have to make additional advance in the fu- 
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ture of very substantial amounts. It is further understood 
that all the construction will be done by the MeShain Or- 
ganization and that it will receive a profit of eight percent 
(8%) above all costs involved (said costs usually incurred 
by a builder in a project of this kind) and the said eight 
percent (8%) profit will be paid to the McShain Organiza- 
tion out of the fifty percent (50%) not earnings retained 
by the Corporation, as defined in and in accordance with 
the agreement with the owners of the property so long as 
any balance is due the owners under said agreement. As 
security for the obligations of the Corporation to the John 
McShain Organization each stockholder hereby agrees to 
assign his or her shares of stock, or execute a stock power 
with respect to said stock, to the John McShain Organiza- 
tion as security for all said advance and obligations, to be 
returned to the stockholders after the completion of the 
project and all advances repaid, except the payment of 
eight percent (8%) profit to it out of the net earnings of 
the Corporation. Each stockholder further agrees that 
his or her stock, or his or her interest in same, shall not be 
assigned or transferred in any way except as a matter of 
law, as a result of death or bankruptey pending the com- 
pletion of the project and approved by the Redevelopment 
Land Agency. This restriction is absolutely required by 
the regulations of the Redevelopment Land Agency, a 
violation of which may result as a default of the obliga- 
tions of the Corporation. 


Notwithstanding the above agreement, it is further un- 
derstood that unless and until the default in the obligations 
of the Corporation to the John McShain Organization said 
stock shall remain in the names of the undersigned stock- 
holders and each stockholder shall have the right to vote 
said stock and otherwise participate in the organization 
of the Corporation. 


3. Each stockholder recognizes that Shannon & Luchs 
Company has been instrumental in obtaining the oppor- 
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tunity to develop the Columbia Plaza project and in recog- 
nition of said services each will exercise his or her rights, 
as stockholder, to have the Corporation designate Shannon 
& Luchs Company as managing agent of the property of 
the Corporation, and to receive as compensation five percent 
(5%) of all gross rent collected. 


It is further agreed that this arrangement shall con- 
tinue for a period of fifty (50) years even though it may 
be in the form of an annual contract to comply with FHA 
requirements and in that event the contract shall be re- 
newed from year to year. 


4. It is agreed that each stockholder, or a group of 
stockholders, owning as much as twenty percent (20%) of 
the outstanding stock of the Corporations shall have the 
right to designate and elect at least one of the Directors 
and that for the purpose hereof the stock in the mames of 
Kingdon Gould, Jr., Mary T. Gould and D. F. Antonelli, 
Jr. shall be considered a group entitled to elect one Di- 
rector. The stockholders agree to a by-law provision re- 
stricting the number of directors to—5—which number may 
not be increased except by vote of seventy-five percent 
(75%) of the outstanding stock. 


5. Columbia Plaza Corporation warrants and represents 
that the total authorized capital stock of the Corporation 
consists of one thousand (1,000) shares of Common Stock, 
all of one class. As of the date of this Agreement, the 
parties agree that D. F. Antonelli, Jr., Kingdon Gould, Jr. 
and Mary T. Gould together own two hundred sixty (260) 
shares of Common Stock of Columbia Plaza Corporation, 
all of which shares are fully paid and non-assessable, Co- 
lumbia Plaza Corporation further covenants and warrants 
that if the authorized stock is ever increased, such addi- 
tional stock will be issued only for cash and D. F. Antonelli, 
Jr.. Kingdon Gould, Jr. and Mary T. Gould will have the 
right (at their option) to purchase twenty-six percent 
(26%) of all such additional stock at the lowest issuance 


613 


price charged to any other person acquiring such addi- 
tional stock. In the event that such additional stock is 
issued at more than one time or upon differing terms and 
conditions, D. F. Antonelli, Jr., Kingdon Gould, Jr., and 
Mary T. Gould will have the right to acquire twenty-six 
percent (26%) of each of such offerings at the said lowest 
price and upon the terms and conditions of each such of- 
ferings. The intent of this paragraph is that D. T. An- 
tonelli, Jr., Kingdon Gould, Jr. and Mary T. Gould shall 
at all times be entitled to own twenty-six percent (26%) 
of the issued and outsanding capital stock of Columbia 
Plaza Corporation. 


6. No property owned by Columbia Plaza Corporation 
shall be sold unless one of the following conditions is 
satisfied: 


A. The sale is a bona fide sale to a group or entity in 
which none of the stockholders of Columbia Plaza Corpora- 
tion have any interest, direct or indirect, or 


B. All of the shareholders of Columbia Plaza Corpora- 
tion consent in writing to such sale. 


7. Columbia Plaza Corporation further covenants and 
warrants that all stock certificates now or hereafter issued 
by it to its stockholders as well as the stock records of the 
Corporation will bear a legend stating that such stock is 
subject to the terms of this Agreement. 


8. Each of the signatories to this Agreement has read 
an Amended Agreement, dated October 4, 1961, by and be- 
tween D. F. Antonelli, Jr., Kingdon Gould, Jr., Mary T. 
Gould, Columbia Plaza Corporation and Shannon & Luchs 
Company. Each of the signatories to this Agreement 
ratifee all undertakings by Columbia Plaza Corporations 
in said Agreement, agreed to use his or her best efforts to 
cause Columbia Plaza Corporation to comply with said 
Amended Agreement in all respects and specifically agrees 
to be bound personally by the undertakings contained in 
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Paragraph 5 of the said Amended Agreement, All of the 
parties signatory hereto further agree to use their best 
efforts to cause Columbia Plaza Corporation to be and to 
continue to be operating in good faith as redeveloper of the 


Columbia Plaza Urban Renewal Project. 


Ix Wrrxess Wueneor, the parties hereto have signed their 
names and affirmed their seals this day of 


Frank J. Luchs 


, 1961. 


Custodian for Joan Luchs 18% 


William E. Shannon 


56 


Wi. Hugh McNaughton and 
Virginia P. McNaughton as Joint 


Tenants with rights of 
survivorship 
Kenneth J. Luchs 
Elizabeth K. Luchs 
James L. Kunen 
Frank J. Luchs 
James F. Salkeld 
D. F. Antonelli, Jr. 
Kingdon Gould 
Mary T. Gould 
Foster Shannon 
Marie C. Edwards 
Donald Hurst 

John C. Holzberg 
Joseph C. Murray 
John McShain 


134 
1814 
18% 
100 
1914 

74 7/12 
130 

65 

65 

18 7/12 
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D. F, ANTONELLI, JB. 
725 DE SALES STREET N.W. 
WASHINGTON 6, D. C. 


waTIonaL 8-0630 
December , 1963 


Mr. Frank Luchs, President 
Columbia Plaza Corporation 
900 17th Street, N.W. 
Washington, D. C. 


Dear Mr. Luchs: 
Effective immediately, I hereby tender my resignation as 
Vice President and Director of Columbia Plaza Corporation. 


In passing, let me say that recent events have made it 
clear that important information has been withheld from 


me. Furthermore, I might add that I disapprove of the un- 
businesslike manner in which this Corporation has con- 
ducted its affairs. 


Sincerely, 


D. F. Antonelli, Jr. 
D. F. ANToNELLy JR. 
cc Honorable John Dowdy 


. Haydon Garber, General Counsel 

. Neville Miller, Chairman of the Board, RLA 
. Phil Doyle, Executive Director, RLA 

. George Reiseling, General Counsel, RLA 

. John McShain 


Defendant’s Exhibit 9A 
Mixvres or Special MEETING 
OF 
Dmectors oF CoLuMBIA PLaza CORPORATION 
Held December 16, 1963 
Filed August 1, 1967 
A special meeting of the Board of Directors of Colum- 
bia Plaza Corporation, at the call of Frank J. Luchs, Presi- 
dent, was held at the offices of Shannon and Luchs Com- 
pany, 900—lith Street, N. W., Washington, D. C., on 
December 16, 1963, at 1:00 p.m. 
Present were: 
Frank J. Luchs, Paul S. Fry, James L. Kunen and James 
F. Salkeld. 
Also present was: 
Justin Hinders 


Mr. Luchs, the President of the Corporation, presided. 


The Waiver of Notice, signed by all of the Directors, 
is included as a part of the minutes. 


Mr. Luchs asked Mr. Hinders to serve as acting secretary 
of the meeting. He also pointed out, that the office of 
Secretary was vacant due to Mr. Kunen’s resignation, and, 
upon motion duly made and seconded, Mr. Hinders was 
unanimously elected Secretary of the Corporation. 


Mr. Luchs said he had received a letter, dated December 
13, 1963, from D. F. Antonelli, Jr., a Director of the Cor- 
poration, wherein Mr. Antonelli submitted his resignation 
as a Vice President and Director of the Corporation. Upon 
motion duly made and seconded, Mr. Antonelli’s resigna- 
tion was accepted. 


Mr. Luchs stated that he would like to apply to the Re- 
development Land Agency for an extension of time until 
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January 31, 1964, for the Corporation to cure its alleged 
default with the Redevelopment Land Agency, provided 
the Corporation will pay carrying charges at the rate of 
$18,270.88 per month from December 16, 1963. After dis- 
cussion, the following motion was made, seconded and 
unanimously carried: 


“‘Resovep, that the Corporation hereby authorize Frank 
J. Luchs, President, to submit a request to the Redevelop- 
ment Land Agency for an extension of time, until January 
31, 1964, to cure the alleged default, and to pay total carry- 
ing charges in the amount of $27,406.32, which will be paid 
out of existing funds of the Corporation, and such sums 
as may be advanced by Shannon and Luchs Company.’’ 


Upon motion duly made and seconded, the meeting ad- 
journed at 1:15 p.m. 


The above minutes have been read and approved this 16th 
day of December, 1963. 


Respectfully submitted, 


Justix Hixpers 
Justin Hinders 
Acting Secretary 


Pavt S. Fry 
Paul 8. Fry 
Director 


James F. SaLKELD 
James F. Salkeld 
Director 
APPROVED: 


Frank J. Lucus 
Frank J. Luchs 
Director 


James L. KuNEN 
James L. Kunen 
Director 


61S 
Warves or Notice 


The undersigned, being all of the Directors of Columbia 
Plaza Corporation, a District of Columbia corporation, do 
hereby waive any and all notice of a Special Meeting of 
the Board of Directors of said Corporation, and do con- 
sent that said meeting be held at the office of Shannon & 
Luchs Company, 900 Seventeenth Street, N. W., Washing- 
ton, D. C., on December 16, 1963, at 1:00 o’clock, P. M., for 
the purpose of discussing a request to the Redevelop- 
ment Land Agency for extending the time to cure an al- 
leged default in the Corporation’s contract with the Agency 
and such other business as may properly come before the 
meeting. 

Frayk J. Lucas 
Frank J. Luchs 
Director 


Paut S. Fry 
Paul S. Fry 
Director 


James L. KuNen 
James L. Kunen 
Director 


James F. SaALKELD 
James F. Salkeld 
Director 
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COLUMBIA PLAZA CORPORATION 
900 SEVENTEENTH STREET, N. W. 
WASHINGTON, D. c. 20006 


296-2345 
December 20, 1964 
To All Stockholders of Columbia Plaza Corporation 


You have undoubtedly read in the papers that Columbia 
Plaza Corporation has obtained an extension of time until 
January 31, 1964, to proceed with its project. But, if you 
have not read this, I would welcome your inquiry and make 
all information available to you. 


As president of the corporation, I wish hereby to invite 
suggestions and views of all the stockholders as to future 
plans of the corporation. 


As time is of the essence, I would greatly appreciate 
hearing from you as soon as possible. 


Frank J. Lucas 


Frank J. Luchs 
President 
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Defendants Exhibit 11 


SStx CONGRESS 


nau Fr wn 


oOo @w 


2p SESSION 
H. R. 9774 


IN THE HOUSE OF REPRESENTATIVES 
JaxvarRy 28, 1964 


Mr. Horroy introduced the following bill; which was 
referred to the Committee on the District of Columbia 


A BILL 
terminate the Columbia Plaza urban renewal project area 
and plan, to restore certain property in the District of 
Columbia to the former owners thereof, and for other 
purposes. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That it is the sense of the Congress than (1) during the 
period when the District of Columbia Redevelopment Land 
Agency, the Board of Commissioners of the District of 
Columbia, the National Capital Planning Commission, and 
the Housing and Home Finance Agency were considering 
and making decisions relating to the Columbia Plaza urban 


renewal project, such agencies, Board, and Commission were 


not fully apprised of relevant and material facts demonstrat- 


ing that such project should not have been approved as an 


urban renewal project, that (2) such project contravened 


the intent of the Congress in the enactment of the District 
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of Columbia Redevelopment Act of 1945, that (3) therefore 
the condemnation (and purchase under the threat or im- 
minence of condemnation) by the District of Columbia 
Redevelopment Land Agency (hereafter referred to as the 
“‘Agency’’) from the former owners of real property in the 
Columbia Plaza urban renewal project area worked an im- 
proper hardship on such owners, and that (4) therefore 
such owners should have an opportunity to reacquire their 
real property in the project area upon payment by such 
owners of the amount paid to them by the Agency for 
acquisition of such real property plus interest thereon. 
acquisition of such real property plus interest thereon. 

It is further the sense of the Congress that this Act 
should not apply to that part of the real property in the 
project area which has been conveyed to the Department of 
Highways and Traffic of the District of Columbia because 
such real property could have been validly acquired for 
highway purposes without regard to any urban renewal 
project. 

Sec. 2. The Columbia Plaza urban renewal project area 
and the urban renewal plan for such area are hereby termi- 
nated and shall be of no further force or effect. All right, 


title, and interest of the Agency in and to all real property 


in the Columbia Plaza urban renewal project area is hereby 
transferred from the Agency to the Administrator of General 
Services (hereafter referred to as the ‘« Administrator’’). 
The Agency is hereby authorized and directed to perform all 
acts necessary to enable the Administrator to carry out the 
provisions of this Act. After completion of all actions re- 


quired by this Act, but no later than eight months from 


w 
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the date of enactment of this Act, the Administrator shall 
file with Congress a report of all actions taken to implement 
this Act. 

Sec. 3. Within thirty days after the date of enactment of 
this Act, the Administrator is authorized and directed to 
make a written offer to each former owner of real property 
in the Columbia Plaza urban renewal project area to whom 
the Agency paid money for acquisition of real property in 
the project area to sell back to such former owner the real 
property conveyed by such former owner to the Agency 
minus any such real property conveyed to the Department of 
Highways and Traffic of the District of Columbia, at a price 
equal to the acquisition price paid to such former owner by 
the Agency for acquisition of the real property so offered 
for sale interest upon such amount computed at the rate 
of 6 per centum per annum from the date of payment of 
such amount to such former owner by the Agency to the 


date of repayment of such amount pursuant to this Act. 
Each owner shall be given a period of thirty days within 
which to acecpt or reject such offer. If such offer is ac- 
cepted, settlement shall be held within a period not later 
than ninety days after such acceptance. The entire price 
shall be payable in full at settlement. At settlement the 
Administrator shall execute and deliver to each such former 
owner a special warranty deed of the real property, subject 
to no greater encumbrances or restrictions of record than 
existed on date of acquisition thereof by the Agency. 

Sec. 4. In the case of any offer referred to in section 
3 which is not accepted by any such former owner, the real 
property subject to such offer shall be sold by the Adminis- 
trator at public aucition to the highest bidder within ninety 
days of the date of rejection of the offer or within ninety 
days of the date of expiration of the period during which 
such offer was open for acceptance, as the case may be. 
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Sec. 5. No assignment of the rights arising under this 
Act shall be valid or effective. If any of the former owners 
referred to in section 3 has died or is legally incompetent, 
the offer required by such section shall be made to his heirs, 
administrators, executors, guardian, committee, or other legal 
representative. 

Sec. 6. As used in this Act, the term ‘‘Columbia Plaza 


urban renewal project’? means the urban renewal project 


authorized under the urban renewal plan for the Columbia 
Plaza urban renewal project area adopted by the National 
Capital Planning Commission on April 6, 1961, and ap- 
proved by the Board of Commissioners for the District of 
Columbia on May 12, 1961, a copy of which urban renewal 
plan is on file in the Office of the Recorder of Deeds for the 
District of Columbia in liber 11646 at folio 195 et seq. 

Sec. 7. Those streets and alleys within the project area 
which were acquired by the Agency shall, upon enactment 
of this Act, revert to the same status and ownership as 
existed immediately before such acquisition and the Admin- 
istrator shall execute such deeds and perform such acts as 
may be necessary to carry out this section. 

Sec. 8. The zoning applicable to the real property sold 
pursuant to sections 3 and 4 of this Act shall be that applica- 
ble to such real property on January 1, 1964, except that 
such real property and the zoning thereof shall not be sub- 
ject to any of the provisions of, or any conditions relating to, 
the Columbia Plaza urban renewal plan. 

Sec. 9. The Administrator shall transfer to the Agency 
the excess, if any, of the proceeds received by him from the 
sale of land pursuant to this Act over all costs incurred by 
him in carrying out this Act. 
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OFFICE OF THE CLERK 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. C. 


I, W. Pat Jennings, Clerk, U.S. House of Representa- 
tives, do hereby certify that the attached are copies of the 
following: Preliminary Lobbying Report Form filed by 
Robert A. Hall on March 6, 1964, and the Preliminary Re- 
port Form filed by Phinney, Hallman, & Pulley on March 6, 
1964, and the Quarterly Report Form filed by Robert A. 
Hall for the first Quarter filed on April 10, 1964, second 
Quarter filed on July 15, 1964, the third Quarter on October 
5, 1964, and the Quarterly Report Form filed by Phinney, 
Hallman, & Pulley for the first Quarter on April 10, 1964, 
the second Quarter on July 15, 1964, and the third Quarter 
on October 6, 1964, originals of which are on file in this 
office. 


In witness whereof, I hereunto affix my name and the 
Seal of the House of Representatives, in the city of Wash- 
ington, District of Columbia, this twenty-eighth day of Feb- 
rvary, anno Domini on thousand nine hundred and sixty- 
seven. 


W. Pat JeNNrncs 
Clerk, U.S. House of 
Representatives 


Filed August 1, 1967 
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D. F. ANTONELLI, JB. 
1725 De Sales Street, N. W. 
Washington, D. C. 20036 
NAtional 8-0630 
January 27, 1965 
Columbia Plaza Corporation 
Farragut Building 
900-17th Street, N. W. 
Washington, D. C. 
Gentlemen: 


We understand that you have notified A & G Partner- 
ship to vacate the Columbia Plaza premises. 


As you know, pursuant to an agreement of October 3, 
1961, between undersigned and Columbia Plaza Corpora- 
tion, undersigned are entitled to certain payments out of 


fifty percent (50%) of the net profits of Columbia Plaza 
Corporation. The cessation of parking operations will 
result in cessation of such income to the Corporation and 
to the undersigned. 


As you know, there are a number of questions currently 
pending with respect to validity of the Columbia Plaza 
project, including a civil action in the United States Dis- 
trict Court for the District of Columbia, hearings and a 
report of Subcommittee No. 4 of the Committee on the 
District of Columbia of the United States House of Repre- 
sentatives, and a Dill introduced into the United States 
House of Representatives to terminate the project. 


In the event that the project is declared invalid for any 
reason or is terminated by reason of legislation, we will 
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hold you responsible for any loss suffered by us by reason 
of the cessation of parking operations. 


D. F. ANTONELLI, JR. 

D. F. Antonelli, Jr., 

on behalf of 

D. F. Antonelli, Jr., 
Kingdon Gould, Jr., and 
Mary T. Gould 


Defendant’s Exhibit 16 
D. F. ANTONELLI, JE. 


1725 De Sales Street, N. W. 
Washington, D. C. 20036 


NAtional 8-0630 
January 27, 1965 


Columbia Plaza Corporation 
900-17th Street, N. W. 
Washington, D. C. 


Gentlemen: 


This will acknowledge receipt of your notice to vacate the 
Columbia Plaza project premises. In accordance with your 
request, we will have vacated the premises by 8:00 p.m. 
tonight. 


According to that agreement between A & G Partnership 
and Columbia Plaza Corporation, dated February 25, 1964, 
we agreed to relinquish such portions of the property as 
you designated and upon which construction was to begin 
forthwith. We assume that by your notice dated January 
26, 1965, you intend to begin construction on the entire 
Lot 84, Square 33 forthwith and immediately. If you do 
not do so, we shall hold you responsible for any loss of 
profit from parking operations caused by your premature 
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notice to vacate, unless you immediately inform us of 
which portions of Lot 84, Square 33 are not to be so va- 
cated, and upon which we, therefore, shall continue to op- 
erate parking facilities. 


As you know, there are a number of questions currently 
pending with respect to validity of the Columbia Plaza 
project, including a civil action in the United States Dis- 
trict Court for the District of Columbia, hearings and a 
report of Subcommittee No. 4 of the Committee on the Dis- 
trict of Columbia of the United States House of Representa- 
tives, and a bill introduced into the United States House of 
Representatives to terminate the project. 


In the event that the project is declared invalid for any 
reason or is terminated by reason of legislation, we will hold 
you responsible for any loss of profit from parking opera- 
tions suffered by us by reason of your notice to vacate. 


A & G PartnersHiIP 


By D. F. Antone, JB. 
D. F. Antonelli, Jr. 
General Partner 


Defendant’s Exhibit 17 
Mouvvres 
SpecraL MEETING OF STOCKHOLDERS 
CotumBr PLaza CoRPORATION 
May 25, 1964 


A Special Meeting of Stockholders of Columbia Plaza 
Corporation was held in the offices of Shannon & Luchs 
Company, 900-17th Street, N. W., Washington, D. C., on 
May 25, 1964, at 2:30 p.m. Copy of Notice of the Meeting, 
together with proxies, is attached. 
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The Vice President of the Corporation, James F. Salkeld, 
presided. 
James F. Salkeld, James L. Kunen, Esq., Kenneth J. 
Luehs, D. F. Antonelli, Jr., Kingdon Gould, Jr., Esq., 
and William E. Shannon 


Also attending the meeting were: 


Arthur J. Hilland, Esq., Counsel to the Corporation ; 
Justin Hinders, Secretary; Roger Robb, Esq., Paul S. 
Fry, John Sexton, Esq., and Albert Mills, public 
stenographer 

Those stockholders voting by proxy were noted as fol- 

lows: 

Mary T. Gould, whose proxy was given to Kingdon 
Gould, Jr.; Cecil D. Kaufmann, whose proxy was given 
to James F. Salkeld; John McShain, whose proxy was 
given to Paul S. Fry; Marie C. Edwards, whose proxy 
was given to William E. Shannon; John C. Holzberg, 
whose proxy was given to William E. Shannon; Donald 
A. Hurst, whose proxy was given to William E. Shan- 
non; Joan L. LeBauer, whose proxy was given to 
Wiliam E. Shannon; Elizabeth K. Luchs, whose proxy 
was given to William E. Shannon; Joseph C. Murray, 
whose proxy was given to William E. Shannon; Foster 
Shannon, whose proxy was given to William E. Shan- 
non. 


Mr. Salkeld called the meeting to order and noted the 
presence of a quorum and there was no objection thereto. 


The Secretary read the minutes of the March 17, 1964 
meeting of stockholders. Mr. Sexton said that Mr. Gould 
had requested at the March 17, 1964 meeting that he be 
furnished with copies of the Minutes of the October 2, 
1963 and December 10, 1963 meetings and that the minutes 
of the March 17, 1964 meeting should reflect this request. 
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After brief discussion, the Secretary was instructed to 
amend the March 17, 1964 minutes to show that Mr. Gould 
had requested copies of the minutes of the October 2, 1963 
and December 10, 1963 stockholders meetings, which copies 
of minutes having been given to Mr. Gould on March 17, 
1964, and the minutes were then approved without further 
objection. 


Mr. Hilland asked that the public stenographer be iden- 
tified and his presence explained. The stenographer said 
his name was Albert Mills and that he was a reporter 
for Ward and Paul, Inc., 917 G Street, N. W., Washington, 
D. C., and Mr. Gould added that Mr. Mills was present 
at Mr. Gould’s expense and for the purpose of making 
a transcript of the meeting and that anyone who wished 
to purchase a copy of the transcript could do so. 


Mr. Salkeld said the next order of business was to fill 
a vacancy on the Board of Directors. It was moved and 
seconded that William E. Shannon be nominated to the 


Board, and there being no further nominations, the stock- 
holders voted unanimously to elect William E. Shannon 
as a Director. 


Mr. Salkeld then read a letter to the Corporation from 
the D. C. Redevelopment Land Agency, dated May 18, 
1964, wherein the Agency asked the Corporation whether 
or not the Corporation intended to exercise its option to 
purchase the fee simple title to the Columbia Plaza land 
prior to March 1, 1965. It was moved and seconded that 
the stockholders advise the Board of Directors that the 
stockholders did not wish to exercise the option at this 
time. Mr. Gould asked if it was planned to inform the 
Agency that there was a stockholders’ suit pending against 
the Corporation. It was pointed out that this was not 
necessary or appropriate. After discussion, the chair 
called for a vote and by a vote of 676-3rds shares in favor 
and 260 shares (D. F. Antonelli, Jr., Kingdon Gould, Jr. 
and Mary T. Gould) opposed, the motion carried. 
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Mr. Gould moved and it was seconded that the Corpora- 
tion advise the Agency regarding the pending litigation 
when responding to the Agency’s May 18, 1964 inquiry. 
His motion was defeated by a vote of 260 shares in favor 
and 67633rds shares opposed. 


Mr. Gould alleged that the summary of accounts sub- 
mitted at the last stockholders meeting did not accurately 
reflect the state of the Corporation and he added that the 
statement showed that large sums of interest were due 
John McShain, Inc., and this was not in the best interests 
of the stockholders. 


Mr. Gould asked that the stockholders be furnished with 
a certified balance sheet at the earliest moment. 


Mr. Gould asked that the stockholders be given a copy 
of the Corporation’s March 31, 1964 tax return and he 
also asked if said return had been filed. The Secretary 
said the Treasurer was absent and he didn’t know. 


Mr. Gould asked if the rent had been paid to RLA under 
the terms of the Corporation’s lease and Mr. Fry said 
the Corporation was current and the next payment was 
due June 1, 1964 for the months of June, July and August. 
Mr. Gould asked where the Corporation was going to get 
the money to pay the rent and Mr. Hilland said it would be 
borrowed from John McShain, Inc. Mr. Gould asked if 
the Corporation was giving Mr. McShain any notes for 
monies advanced to the Corporation, and it was noted 
that the Directors had authorized the President to execute 
notes for money advanced to the Corporation. 


Mr. Gould asked about the status of the FHA loan 
application and Mr. Salkeld gave a brief review. Mr. 
Gould asked how much the apartment project was going 
to cost and Mr. Salkeld said he didn’t know at this time, 
and Mr. Fry added that there were insufficient drawings 
on hand to make an accurate determination. Mr. Gould 
asked if Mr. McShain planned to proceed with construc- 
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tion irrespective of cost and he also requested that he be 
given a copy of the January 15, 1964 financial responsibility 
statement filed with RLA and also a copy of the FHA 
loan application, and the Secretary was instructed to fur- 
nish same to Mr. Gould. 


There being no further business and upon motion duly 
made and seconded, the meeting adjourned at 3:15 p.m. 
Respectfully submitted, 


Justin Hinpers 
Justin Hinders, Secretary 


Defendant's Exhibit 18 


MINUTES 
ANNvuAL MEETING oF STOCKHOLDERS 


Columbia Plaza Corporation 
June 7, 1965 


The annual meeting of stockholders of Columbia Plaza 
Corporation was held at the offices of Shannon & Luchs 
Company, 900 Seventeenth Street, N. W., Washington, 
D. C. on June 7, 1965, at 10:30 A. M. Copy of notice of 
meeting together with proxies is attached. 


The President of the Corporation, William E. Shannon, 
presided. 


Stockholders attending the meeting were: 


William E. Shannon, Kingdon Gould, Jr., Donald A. 
Hurst, James L. Kunen, Kenneth J. Luchs, Foster 
Shannon, and James F. Salkeld. 


Also attending the meeting were: 


Arthur J. Hilland, Esq., counsel to the Corporation, 
Paul S. Fry, Raymond W. Bergan, Esq., Mitchell 
Blankstein, Esq., and John J. Sexton, Esq. 
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Those stockholders voting by proxy were noted as 
follows: 


D. F. Antonelli, Jr., whose proxy was given to Kingdon 
Gould, Jr.; Marie C. Edwards, whose proxy was given 
to William E. Shannon; Mary T. Gould, whose proxy 
was given to Kingdon Gould, Jr.; John C. Holzberg, 
whose proxy was given to William E. Shannon; C. D. 
Kaufmann, whose proxy was given to Arthur J. 
Hilland: Joan L. LeBauer, whose proxy was given to 
William E. Shannon; Elizabeth K. Luchs, whose proxy 
was given to William E. Shannon; Estate of Frank J. 
Luchs, whose proxy was given to William E. Shannon; 
John McShain, whose proxy was given to Paul S. Fry; 
Joseph C. Murray, whose proxy was given to William 
E. Shannon. 


The President called the meeting to order. The Secretary 
showed proof of notice of the meeting and there was no 
objection thereto. The Secretary noted to the chair the 
presence of a quorum and there was no objection thereto. 


The Secretary then read the minutes of the June 1, 1964, 
stocxholders meeting and the minutes were approved as 
read without objection. 


The President then read the annual report of the Cor- 
poration, which is included with the minutes of the meeting. 
Mr. Gould requested that Mr. Hilland, counsel for the 
Corporation, furnish a letter of opinion as to certain 
matters referred to in the President’s annual report and 
also requested that he be personally furnished with a copy 
of same. Mr. Hilland agreed to do so. 


Mr. Gould then asked for a copy of the most recent FHA 
application, being the one on which the commitment of 
$20,321,100 was issued. The President then requested that 
Mr. Fry supplement the President’s annual report by 
giving a report as to the status of construction. Mr. Fry 
gave a brief report, stating that 70% of the shovel work 
was now completed and they were beginning to pour 
caissons for one building. 
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Mr. Hurst then moved that the President’s report be 
approved as submitted. The motion was seconded by Mr. 
Salkeld. It was approved by a vote of 676-8/12 shares. 
Mr. Gould, on behalf of himself and the shares for which 
he had proxies, abstained from voting. 


The Treasurer then submitted his report which had 
been prepared by the accounting firm of Ernst & Ernst. 
This report contained the Balance Sheet of the Corpora- 
tion as of March 31, 1965, together with Profit & Loss 
Statement for each year of the Corporation’s operation 
and a Cash Receipts and Disbursements Statement for the 
year ending March 31, 1965. Mr. Fry moved that the 
report be approved as submitted and this was seconded 
by Mr. Salkeld. Mr. Gould objected on the ground that the 
references in the statement to notes given to John McShain, 
Inc., were both erroneous and misleading. Upon a call for 
the question, motion to accept the Treasurer’s report as 
submitted was approved by 676-8/12 votes. Mr. Gould cast 
260 votes in opposition. 


Mr. Hurst then made a motion, which was seconded by 
Mr. Salkeld, that the incumbent Directors be reelected. 
The present Directors are William E. Shannon, Paul S. 
Fry, Kingdon Gould, Jr., James F. Salkeld, and James L. 
Kunen. Mr. Gould then made the suggestion that the Board 
be comprised of independent directors rather than stock- 
holders of the Corporation. Mr. Gould did not make a 
motion to nominate any additional directors. The President 
therefore declared the nomination closed. The motion for 
election of directors carried by a vote of 676-8/12 for. 
Mr. Gould cast his 260 votes for his own reelection, but 
abstained from voting the 260 votes for the other four 
directors. 


Mr. Hurst made a motion, which was seconded by Mr. 
Salkeld, that the Stockholders ratify the execution and 
delivery by the officers of the Corporation of additional 
promissory notes to John McShain, Inc., totaling 


$OTS.956.48, payable on demand and bearing interest at the 
rate of 5% per annum, and stated that these notes were 
issued since the last annual meeting for monies advanced 
by John McShain, Inc., and that the notes given to John 
MeShain, Inc., to date total $1,526,379.71. Mr. Gould said 
that he felt this was illegal because the notes were both 
demand notes and interest bearing notes. Mr. Fry asked 
Mr. Gould if he had a legal opinion as to his statement or 
whether it was his personal opinion. Mr. Gould said that 
it was his personal opinion. The motion was approved 
676-S/12 votes for. Mr. Gould cast his 260 votes against. 


Mr. Hurst made a motion, which was seconded by Mr. 
Salkeld, that the stockholders ratify all other actions of 
the Officers and Directors of the Corporation from the in- 
ception of the Corporation to date. Mr. Gould stated that 
since he did not know the nature of the acts which may have 
been performed by the Officers and Directors, he would 
have to abstain from voting. The motion was carried by 


6768/12 votes for. Mr. Gould abstained from voting his 
260 shares. 


The President then called for any new business to come 
before the meeting. 


Mr. Gould stated that he felt there were discrepancies 
between the papers filed by the Corporation and the testi- 
mony given by Mr. John McShain at both the House Dis- 
trict Committee Hearings and in deposition in connection 
with the pending law suits. Mr. Gould then read a pre- 
pared statement, copy of which is attached and made 
a part of these minutes. A motion was then made by Mr. 
Hurst, and seconded by Mr. Hilland, that it is the consensus 
of the stockholders that it is not in the best interests of 
the Corporation that any action be taken concerning the 
alleged discrepancy referred to by Mr. Gould at this time. 
A discussion of the motion followed, at which time Mr. 
Kunen commented that Mr. McShain had loaned a sizable 
sum of money to the Corporation. Mr. Hilland, as counsel 
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for the Corporation, then stated that none of the Federal 
agencies or District government agencies involved had 
made any complaint regarding this matter and he did not 
feel any discussion should take place, inasmuch as this 
is part of the pending law suit. Mr. Gould then asked if 
Mr. McShain’s testimony had been given to any of the 
Federal agencies and Mr. Hilland replied that it had been 
given to RLA. The President called for the question and 
the resolution was approved by 676-8/12 for. Mr. Gould 
cast his 260 votes against. 


Mr. Gould then made a motion, and seconded it by proxy, 
that the Corporation take action to correct discrepancies 
between sworn testimony of John McShain and certain 
applications (including the current FHA application) of 
the Corporation filed with Federal and District agencies 
as set forth in the memorandum read to the meeting and 
given to the Chairman; or alternately, to bring the dis- 
crepancies to the attention of the agencies involved. The 


President asked for the question. There were 260 votes 
for and 676-8/12 votes against. The President then 
declared that the motion did not carry. 


There being no further business to come before the meet- 
ing, Mr. Hurst made a motion, which was seconded by 
Mr. Fry, that the meeting adjourn. The motion was 
unanimously approved, without objection, and the meeting 
adjourned at 11:25 A.M. 

Dowatp A. Hurst 
Donald A. Hurst, 
Secretary 
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June 7, 1965 
President’s Annual Report 


1. The Corporation has obtained an FHA commitment 
to insure a loan on the Columbia Plaza Urban Renewal 
Project in the sum of $20,321,100. 


2. Negotiations for a sale of the mortgage note in that 
amount have been carried on and we anticipate a sale of 
the note as soon as a mortgagee’s title policy on the 
property satisfactory to the FH. is obtained. 


3. FHA has not been willing to permit an initial closing 
of the mortgage loan because of the two pending law suits 
instituted by Messrs. Antonelli and Gould. According to 
the title company, Lawyers Title Insurance Company, the 
first of these law suits constitutes a cloud on the Corpora- 
tion’s title as lessee, and the most recent law suit con- 
stitutes a cloud on the title of the Redevelopment Land 
Agency of the land involved as well as on the title of 
Columbia Plaza Corporation as lessee. 


4. As a result of these clouds, and at the suggestion of 
the title company, the Corporation has arranged to give 
to the title company its surety bond in the maximum amount 
of $20,321,100. Upon such a bond being furnished to the 
title company, the title company will issue a mortgagee’s 
insurance policy without excepting the two pending actions 
filed by Messrs. Antonelli and Gould from the mortgagee’s 
title insurance policy, and initial closing of the FHA 
insured mortgage can then take place. 


5. The bond premium on the bond is unknown, but sub- 
stantial. 


6. Arthur J. Hilland, general counsel and attorney for 
the Corporation, has expressed the opinion to the President 
that unless Messrs. Antonelli and Gould sustain their claims 
in the two actions against the Corporation which they have 
instituted, they will be liable in money damages to the Cor- 
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poration. One of the items of damage will be the above 
bond premium. This, of course, is a liquidated sum, 
expenditure of which is required solely because of the 
pendency of those law suits, and recovery of a judgment in 
this sum against Messrs. Antonelli and Gould should not 
be difficult. 


There appear to have been at least three serious dis- 
crepancies in statements filed on behalf of Columbia Plaza 
Corporation with agencies of the Federal or the District 
government. 


1. In a document entitled ‘‘Redevelopers’ Statement of 
Qualifications and Financial Responsibility’’ dated October 
20, 1961, and signed by James F. Salkeld and James L. 
Kunen, the following questions and answers appear: 


“6, Sources and amount of cash available to re- 
developer to meet equity requirements of the proposed 
undertaking: 


(a) In banks: Name and address of bank, 
Amount, $ 


(b) By loans from affiliated or associated corpora- 
tions or firms: Name and address of source: By 
previous agreement with stockholders, John McShain, 
Inc. (a Delaware Corporation), will loan the re- 
developer any funds needed to meet equity require- 
ments. 

(c) By sale of readily salable assets: Description 

Market value, $ 
Mortgages or liens, $ (This is found 
on p. 817 of the ‘‘Subcommittee Hearings.’’) 
(Emphasis supplied.) 


John McShain, testifying on page 1135 of the ‘‘Hear- 
ings,’’ completely repudiated the undertaking laid to him 
in the statement. 


“Mr. McShain. Counsel, I never recall having 
agreed to anything of that sort. Salkeld says well, we 
talked about it one day in a casual way, but I deny 
as having acquiesced in such an agreement. 


638 


Mr. Dowdy. Did you ever authorize anyone to— 
here in this statement or to RLA or to NCPC—did you 
ever authorize anyone to make such a statement as 
that, that you were going to be responsible for the 
equity financing? 

Mr. McShain. I never recall ever having agreed to 
finance this project. 


Mr. Dowdy. Would you say you never did agree to 
it? 


Mr. McShain. I could say I never did. Now possibly 
—I have gone through some of the correspondence that 
might lead me to believe it, but I can seen through an 
explanation of some of it, the basis on which it is 
written, but certainly at no time did I thoroughly have 
it understood that I was going to finance iti?” 


During the deposition of John McShain taken in Phila- 
delphia on April 12, 1965, in the case of Gould, et al. v. 
Columbia Plaza Corporation, Civil Action No. 575-64, 
United States District Court for the District of Columbia, 
Mr. McShain further repudiated any such agreement 
(p. 12-13): 

“Q. [By Mr. Bergan] Are you aware, Mr. MecShain, 
that in October of 1961, Columbia Plaza Corporation 
filed a statement of qualifications with the Housing and 
Home Finance Agency in which it was stated ‘By 
previous agreement with stockholders, John McShain, 
Inc., a Delaware Corporation, will loan the redeveloper 
any funds needed to meet equity requirements,’ and 
I refer to this. 

A. Yes. Well, I— 

Q. I’m sure you have seen it. 

A. Who made the statement? 

Q. The statement is signed by Mr. Salkeld, vice- 
president, Mr. James L. Kunen, secretary, of Columbia 
Plaza Corporation. 

A. Which I denied emphatically before the Sub- 
committee hearing that I at no time agreed with Jim 
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Salkeld, and that the statement as it was presented to 
the—I think the RLA, at that time, I had not seen. 


Q. Did Mr. Salkeld or did Mr. Kunen discuss the 
contents of that statement with you prior to the time 
that it was made known to you? 


A. I don’t recall. 


Mr. Hilland: To clear the record, Mr. McShain, when 
you say ‘I don’t recall’— 


The Witness: I would say no, not to my knowledge.”’ 


2. In an ‘‘Application for Project Mortgage Insurance 
dated March 19, 1964, the following statement appears: 


‘Any sums necessary over and above the mortgage 
commitment will be advanced from money loaned by 
John McShain, Inc., or by funds obtained from issuing 
additional common stock and offering the stock to the 
present stockholders. The decision as to which method 
is to be used will be made by the board of directors.”’ 


Mr. McShain during the course of his deposition re- 
pudiated this arrangement: 


“‘Q. [By Mr. Bergan] I will show you another docu- 
ment, Mr. McShain, which has been marked previously 
as Plaintiff’s Exhibit No. 9 for identification. It is 
captioned ‘Application for Project Mortgage In- 
surance,’ and I will refer you to partway down the 
third page where it is said: 


‘Any sums necessary over and above the mortgage 
commitment will be advanced from money loaned by 
John MeShain, Inc., or by funds obtained from issuing 
additional common stock and offering the stock to the 
present stockholders, The decision as to which method 
is to be used will be made by the board of directors.’ 


I forgot to indicate what date that was. Excuse me. 
This appears to be dated March 19, 1964. 


I ask you if prior to that time you had agreed with 
the corporation to provide additional funds when 
necessary? 


A. No, I had not. 
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Q. Had anyone from Columbia Plaza Corporation 
talked with you with respect to this particular line 
on this application? 


A. This? 
Q. Yes, sir. 
A. Yes, they said that they would put that in there. 


Mr. Salkeld: But, it was agreed definitely that 
money would be raised from among the stockholders. 


The Witness: The John McShain would not be called 
upon, and I might add to that my letter to Phil Doyle, 
Executive Director of the RLA, when he raised the 
question about a clause in the application, I made it 
quite clear that at no time did John McShain ever 
contemplate investing money. I called their attention 
to the fact that that was confirmed in Mr. Luchs’ 
letter to Mr. Gould under date of December 6, 763, 
when he said very emphatically that John McShain 
never agreed to invest any money; what he did invest, 
he did it at the spur of the moment, and there is no 
plan or no arrangement.”’ 


3. In a ‘‘Redeveloper’s Statement of Qualifications and 
Financial Responsibility”’ that bears in various places the 
signatures of Justin Hinders, Paul Fry, William E. 
Shannon, and James F. Salkeld, the following question and 
answer appears: 


“*5, If funds for the development of the land are to 
be obtained from sources other than the Redeveloper’s 
own funds, a statement of the Redeveloper’s plan for 
financing the acquisition and development of the land: 
For any additional funds required, by an agreement 
reached with John McShain, Inc., on January 15, 1964, 
arrangements will be made, by John McShain, to 
provide same from a bank, in accordance with Mr. 
MecShain’s January 15, 1964 letter to RLA attached. 


6. Sources and amount of cash available to Re- 
developer to meet equity requirements of the proposed 
undertaking:’’ (Same answer given) 
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Mr. McShain appears to have repudiated this assertion 
(pp. 10-11, McShain deposition) : 


“By Mr. Bergan: 


Q. Mr. MeShain, I want to refer you to what the 
reporter has just marked as Plaintiff’s Exhibit No. 1 
captioned ‘‘Redevelopers’ Statement of Qualifications 
and Financial Responsibility,’’ and it appears to be 
dated January 15, 1964 

Now I will refer you specifically to the answers 
given to Question 5, Question 6b which said ‘For any 
additional funds required, by an agreement reached 
with John MeShain, Inc., on January 15, 1964, arrange- 
ments will be made, by John McShain, to provide same 
from a bank, in accordance with Mr. McShain’s 
January 15, 1964 letter to RLA attached.’ 


Now your letter is attached to that? 
A. Yes. My same answer applies to that as well as 
the previous question. 


Q. You did not make such arrangements? 


A. No. The arrangement was made that only a 
modest amount—it depends on what you consider 
modest, but only a certain amount, if necessary, but 
the understanding was that between the amount of 
the mortgage money and our fee which we are willing 
to hold until the completion of the project, sufficient 
money would be available for the completion of the 
project. 


Q. But, had you made arrangements with the bank? 
A. No. 

Q. As indicated in this document? 

A. No. 

Q. You had not? 

A. No.” 
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Defendant’s Exhibit 19 


LAW OFFICES 
WILLIAMS, WADDEN & STEIN 
1000 HILL BUILDING 
WASHINGTON, D. c. 20006 


METROPOLITAN 8-6565 


June 18, 1965 


George F. Riseling, Esq. 

General Counsel, District of Columbia 
Redevelopment Land Agency 

Room 510 

919 - 18th Street, N. W. 

Washington, D.C. 


Dear Mr. Riseling: 
Enclosed is a copy of a letter sent today to the Federal 


Housing Administration, in which your agency has an 
interest. 
Very truly yours, 


Raymonp W. Bercan 
Raymond W. Bergan 
RWB:sh 
Enclosure 
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LAW OFFICES 
WILLIAMS, WADDEN & STEIN 
1000 HILL BUILDING 
WASHINGTON, D. c. 20006 


METROPOLITAN 8-6965 


June 16, 1965 
A. M. Prothro, Esq. 
General Counsel 
Federal Housing Administration 
811 Vermont Avenue 
Washington, D. C. 20411 


Re: Project Mortgage Insurance, Columbia Plaza 
Urban Renewal Project—No. 000-32011-R 


Dear Mr. Prothro: 


This firm is counsel for Kingdon Gould, Jr., and D. F. 
Antonelli, Jr. in certain litigation presently pending in 
the District of Columbia, in which Columbia Plaza Corpo- 
ration is one of the named defendants. Together, Mr. Gould 
and Mr. Antonelli hold or speak for 26 percent of the out- 
standing stock in the Columbia Plaza Corporation, and 
Mr. Gould is a member of the Board of Directors. The 
stockholders were advised on Monday, June 7, 1966, that 
the Federal Housing Administration had tentatively com- 
mitted an amount in excess of twenty million dollars 
($20,000,000) for the insurance of a mortgage on the 
property leased by the Columbia Plaza Corporation 
and located between Vermont Avenue, 23rd Street, N. W. 
and the west leg of the Freeway in the District of Columbia. 


During the course of pre-trial discovery proceedings in 
one of the cases presently pending in the District of 
Columbia, certain discrepancies have appeared between 
testimony given and documents filed with the Federal 
Housing Administration. Both as stockholders of the 
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corporation (and Mr. Gould as both stockholder and as 
director), the parties we represent are desirous of bringing 
these apparent discrepancies to the attention of the Federal 
Housing Administration, both to insure that the corporation 
is in compliance with existing law and to insure that the 
loan commitment is not issued on the basis of incomplete 
or misleading information. 


There appear to have been at least three discrepancies 
in statements filed on behalf of Columbia Plaza Corpora- 
tion with agencies of the Federal or the District govern- 
ment. 


1. In a document entitled ‘‘Redevelopers’ Statement of 
Qualifications and Financial Responsibility’’ dated October 
20, 1962, signed on behalf of the corporation by James F. 
Salkeld and James L. Kunen, and filed with the Federal 
Housing Administration, the following questions and 
answers appear: 


“<6. Sources and amount of cash available to re- 
developer to meet equity requirements of the proposed 
undertaking: 


(b) By loans from affiliated or associated corpora- 
tions or firms: Name and address of source: By 
previous agreement with stockholders, John McShain, 
Inc. (a Delaware Corporation), will loan the re- 
developer any funds needed to meet equity require- 
ments, 


John McShain, testifying on December 18, 1963, before 
Subcommittee 4 of the Committee on the District of 
Columbia of the United States House of Representatives 
appears to have repudiated the undertaking laid to him 
in the statement. 


“Mr. McShain. Counsel, I never recall having agreed 
to anything of that sort. Salkeld says well, we talked 
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about it one day in a casual way, but I deny as having 
acquiesced in such an agreement. 

Mr. Dowdy. Did you ever authorize anyone to— 
here in this statement or to RLA or to NCPC—did you 
ever authorize anyone to make such a statement as 
that, that you were going to be responsible for the 
equity financing? 

Mr. McShain. I never recall ever having agreed to 
finance this project. 

Mr. Dowdy. Would you say you never did agree to it? 

Mr. McShain. I could say I never did. Now possibly 
—I have gone through some of the correspondence 
that might lead me to believe it, but I can see through 
an explanation of some of it, the basis on which it is 
written, but certainly at no time did I thoroughly 
have it understood that I was going to finance it.” 
(Hearings, pg. 1135). 


During a deposition of John McShain taken in Phila- 


delphia on April 12, 1965, in the case of Could, et al. v. 
Columbia Plaza Corporation, Civil Action No. 575-64, 
United States District Court for the District of Columbia, 
Mr. McShain appears further to have repudiated any such 
agreement (pp. 12-13): 


“<Q, [By Mr. Bergan] Are you aware, Mr. McShain, 
that in October of 1961, Columbia Plaza Corporation 
filed a statement of qualifications with the Housing and 
Home Finance Agency in which it was stated ‘By 
previous agreement with stockholders, John McShain, 
Ine., a Delaware Corporation, will loan the redeveloper 
any funds needed to meet equity requirements,’ and 
I refer to this. 

A. Yes. Well, I— 

Q. I’m sure you have seen it. 

A. Who made the statement? 

Q. The statement is signed by Mr. Salkeld, vice- 
president, Mr. James L. Kunen, secretary, of 
Columbia Plaza Corporation. 
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A. Which I denied emphatically before the Sub- 
committee hearing that I at no time agreed with Jim 
Salkeld, and that the statement as it was presented to 
the—I think the RLA, at that time, I had not seen. 

Q. Did Mr. Salkeld or did Mr. Kunen discuss the 
contents of that statement with you prior to the time 
that it was made known to you? 

A. I don’t recall. 

Mr. Hilland: [Counsel for Columbia Plaza Corpora- 
tion]: To clear the record, Mr. McShain, when you 
say ‘I don’t recall’— 

The Witness: I would say no, not to my knowledge.”’ 


While your agency may have been made aware of this 
discrepancy as a result of the widespread publicity 
attendant upon the Subcommittee hearings, the other 
apparent discrepancies did not reach the public press, 
and you may be unaware of them. 


2. Almost eighteen months later, in an ‘¢ Application for 
Project Mortgage Insurance’’ dated March 19, 1964, and 
filed by Columbia Plaza Corporation with the Federal 
Housing Administration, the following statement appears: 


‘¢ Any sums necessary over and above the mortgage 
commitment will be advanced from money loaned by 
John McShain, Inc., or by funds obtained from 
issuing additional common stock and offering the stock 
to the present stockholders. The decision as to which 
method is to be used will be made by the board of 
directors.”’ 


Mr. McShain during the course of the deposition pre- 
viously mentioned appears to have denied this arrange- 
ment: 


“<Q. [By Mr. Bergan] I will show you another 
document, Mr. McShain, which has been marked pre- 
viously as Plaintiff’s Exhibit No. 9 for identification. 
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It is captioned ‘Application for Product Mortgage In- 
surance,’ and I will refer you to partway down the 
third page where it is said: 

‘Any sums necessary over and above the mortgage 
commitment will be advanced from money loaned 
by John McShain, Inc., or by funds obtained from 
issuing additional common stock and offering the 
stock to the present stockholders. The decision as to 
which method is to be used will be made by the 
board of directors.’ 

I forgot to indicate what date that was. Excuse 
me. This appears to be dated March 19, 1964. 

I ask you if prior to that time you had agreed with 
the corporation to provide additional funds when 
necessary? 

A. No, [had not. 

Q. Had anyone from Columbia Plaza Corporation 
talked with you with respect to this particular line on 
this application? 

A. This? 

Q. Yes, sir. 

A. Yes, they said that they would put that in there. 

Mr. Salkeld: But, it was agreed definitely that 
money would be raised from among the stockholders. 

The Witness: The John McShain [sic] would not 
be called upon, and I might add to that my letter to 
Phil Doyle, Executive Director of the RLA, when he 
raised the question about a clause in the application, 
I made it quite clear that at no time did John McShain 
ever contemplate investing money. I called their 
attention to the fact that that was confirmed in Mr. 
Luchs’ letter to Mr. Gould under date of December 6, 
63, when he said very emphatically that John McShain 
never agreed to invest any money; what he did invest, 
he did it at the spur of the moment, and there is no 
plan or no arrangement.” (Deposition, pp. 8-9.) 


648 


3. In a ‘‘Redevelopers’ Statement of Qualifications and 
Financial Responsibility’? dated January 15, 1964, and 
signed for Columbia Plaza Corporation by the late Frank 
J. Luchs and Justin Hinders, the following question and 
answer appears: 


«5, If funds for the development of the land are to 
be obtained from sources other than the Redeveloper’s 
own funds, a statement of the Redeveloper’s plan for 
financing the acquisition and development of the land: 
For any additional funds required, by an agreement 
reached with John McShain, Inc., on January 15, 1964, 
arrangements will be made, by John McShain, to pro- 
vide same from a bank, in accordance with Mr. 
McShain’s January 15, 1964 letter to RLA attached. 


6. Sources and amount of cash available to Re- 
developer to meet equity requirements of the proposed 
undertaking: 


b. By loans from affiliated or associated corpora- 
tions or firms: 


Name Address of Source Amount 


For any additional funds required, by an agree- 
ment reached with John McShain, Inc., on 
January 15, 1964, arrangements will be made by 
Mr. John McShain to provide same from a bank, 
in accordance with Mr. McShain’s letter to RLA 
of January 15, 1964, attached.” 


Mr. McShain appears to have repudiated this assertion: 
“‘By Mr. Bergan: 


Q. Mr. McShain, I want to refer you to what the 
reporter has just marked as Plaintiff’s Exhibit No. 1 
captioned ‘‘Redevelopers’ Statement of Qualifications 
and Financial Responsibility,’’ and it appears to be 
dated January 15, 1964. 
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Now I will refer you specifically to the answers 
given to Question 5, Question 6b which said ‘For any 
additional funds required, by an agreement reached 
with John McShain, Inc., on January 15, 1964, arrange- 
ments will be made, by John McShain, to provide same 
from a bank, in accordance with Mr. McShain’s 
January 15, 1964 letter to RLA attached.’ 

Now your letter is attached to that? 

A. Yes. My same answer applies to that as well 
as the previous answer. 

Q. You did not make such arrangements? 

A. No. The arrangement was made that only a 
modest amount—it depends on what you consider 
modest, if necessary, but the understanding was that 
between the amount of the mortgage money and our 
fee which we are willing to hold until the completion of 
the project, sufficient money would be available for 
the completion of the project. 

Q. But, had you made arrangments with the bank? 

A. No. 

Q. As indicated in this document? 

A. No. 

Q. You had not? 

A. No.’ Deposition, pp. 10-11). 


4. An amended application was filed with the Federal 
Housing Administration on January 5, 1965, in which the 
requested loan commitment was in the amount of twenty- 
one million dollars. That amended application contained 
the same representation respecting McShain’s commitment 
to finance the project, a commitment that Mr. McShain 
appears to have denied making. Mr. McShain’s state- 
ment (at Deposition, p. 6) is: ‘‘I have never committed 
myself at any time to invest any sums in the Columbia 
Plaza.”’ 


A copy of Mr. McShain’s deposition, which has now been 
filed with the United States District Court for the District 
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of Columbia, is enclosed for whatever use you may wish 
to make of it. Copies of this letter are being sent to the 
General Counsel of the District of Columbia Redevelop- 
ment Land Agency and the Housing and House Finance 
Administration, so that all may be apprised of the facts 
as we now know them. 


Please be advised that the only wish of my clients in 
making these facts available to you at the present time is 
to make certain that any action taken by your agency 
respecting this loan commitment is taken in full awareness 
of the factual situation. At the stockholders’ meeting on 
June 7th, Mr. Gould brought these matters to the attention 
of those present and requested that the facts be brought 
to the attention of the appropriate agency. The stock- 
holders voted not to do so. Since my clients oceupy the 
position of large (but not majority) shareholders, it was 
thought that they had no alternative but to notify the 
appropriate agency themselves. 


Waoutunms, Wappen & Stern 
By: Raymonp W. Bercan 
Raymond W. Bergan 
RWB:sh 
Enclosure 


ec: General Counsel, District of Columbia Redevelopment 
Land Agency 


General Counsel, Housing and Home Finance Adminis- 
tration 
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Defendant’s Exhibit 21 


ENDORSEMENT (PROPOSED TO BE ISSUED) 


Lawyers Tirte INsuraNcE CogPoraTion 
Home Office - Richmond, Virginia 


Case Number 85149 


Attached to and made a part of Lawyers Title Insurance 
Corporation Policy No. W527-962 insuring instrument 
from Columbia Plaza Corporation, a District of Columbia 
corporation, to John C. Holzberg and William E. Shannon, 
Trustees, as set out in Schedule A of said policy. 


We hereby eliminate Items 6 and 7 of Schedule B of said 
Policy and insert in lieu thereof, the following: 


“Item 6. No liability is assumed for any loss or dam- 
age under any of the insured provisions of this policy by 
reason of the existence, prosecution, defense or result of 


Civil Action No. 575-64 presently pending in the United 


States District Court for the District of Columbia, wherein 
Kingdon Gould, Jr. and others are plaintiffs and Colum- 
bia Plaza Corporation, leasehold owner of caption prop- 
erty, is the defendant. Said complaint seeks injunctive 
relief to establish an equitable lien on caption property and 
other relief. 


Ttem 7. No liability is assumed for any loss or damage 
under any of the insured provisions of this policy by rea- 
son of the existence, prosecution, defense or result of Civil 
Action No. 2275-64 presently pending in the United States 
District Court for the District of Columbia wherein King- 
don Gould, Jr. and others are plaintiffs and Columbia 
Plaza Corporation, leasehold owner, and the District of 
Columbia Redevelopment Land Agency, fee owner, and 
others are Defendants. Said complaint for injunction and 
other relief seeks to declare invalid and Columbia Plaza 
Urban Renewal Project. 


6o2 
Nothing herein contained shall be construed as extending 
or changing the effective date of said policy, unless other- 
wise expressly stated. 

Ix Wirxess Waeneor, the Company has caused this En- 
dorsement to be signed and sealed as of the 19th day of 
February 1965, to be valid when countersigned by an au- 
thorized officer or agent of the Company, all in accordance 
with its By-Laws. 

Issued at Washington, D. C. 


Countersigned : 


Authorized Officer or Agent 


Lawyers Trtte [nsuraNce CorporaTIoN 
Gers Rawtinecs, President. 


Attest: 
J. Brace Lyne, Secretary. 


MORTGAGEE POLICY 


Lawyers Titte InsvkaNce Corporation 
Home Office - Richmond, Virginia 


Case Number 85149 
No. W527-962 


Lawyers Trritz IsscraNce CorporaTIon, 2 Virginia cor- 
poration, herein called the Company, for a valuable con- 
sideration paid for this Policy, Heresy INsvres those desig- 
nated in Schedule A, and in the Conditions and Stipulations 
hereof, as the Insured against loss or damage not exceed- 
ing the amount stated in Schedule A, together with costs, 
attorney’s fees and expenses which the Company may be- 
come obligated to pay as provided in the Conditions and 
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Stipulations hereof which the Insured shall sustain by 
reason of: 


1. any defect in the execution of the mortgage described 
in Schedule A, but only insofar as such defect affects 
the lien or charge of said mortgage upon the estate 
refered to in this policy; or 


2. the invalidity or unenforceability of the lien of the 
mortgage upon said estate; or 


3. the title to the said estate being vested at the date 
hereof otherwise than as herein stated; or 


4. the unmarketability of the title of the mortgagor; or 


5. any defect in or lien or encumbrance on said title at 
the date hereof not shown or referred to in Schedule B 
or excluded from coverage in the Conditions and Stipu- 
lations; or 


6. the priority over the mortgage at the date hereof of 
any lien or encumbrance not shown or referred to in 
Schedule B or excluded from coverage in the Condi- 
tions and Stipulations; or 


7. any statutory lien for labor or material which now has 
gained or hereafter may gain priority over the lien of 
said mortgage upon said estate; or 


8. lack of a right of access to and from the land; and 


the Company further insures that the assignments shown 
in Schedule A, whether recorded or not, are valid and en- 
forceable and vest title to the mortgage in the Insured free 
and clear of all liens; 

all subject, however, to the provisions of Schedules A and B 
and to the Conditions and Stipulations hereto annexed; 
all as of the effective date shown in Schedule A of this 
Policy. 


In Witness WueEreor, the Company has caused this Policy 
to be signed and sealed, to be valid when countersigned by 
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an authorized officer or agent of the Company, all in ac- 
cordance with its By-Laws. 

Issued at: Washington, D. C. 

Conntersigned by: 


Authorized Officer or Agent 
Lawyers Trtte Insurance CorpoRaTION 
Gers Raw incs, President. 
Attest: 
J. Bracc Lyxe, Secretary. 


SCHEDULE A 
EFFECTIVE DaTE 


NAME OF INSURED 


Suaxson & Lecus Company and/or Feperan Hovsine 
CoMMISSIONER 


leasehold 


. Columbia Plaza Corporation, a corporation organized 
and existing under the laws of the District of Columbia. 


. The mortgage and assignments, if any, covered by this 
Policy are described as follows: 
Deep or Trust from Columbia Plaza Corporation, a Dis- 
trict of Columbia corporation, to John C. Holzberg and 
William E. Shannon, Trustees, dated January 27, 1965, 
recorded January 27, 1965, as Instrument No. 03083 of 
the Land Records of the District of Columbia, To Secure 
$17,628,800. 

3. The land referred to in this Policy is described as set 
forth in the above mortgage and is identified as follows: 
Situate in the District of Columbia. 


(SET FORTH ON SCHEDULE HERETO ATTACHED AND MADE A PART 
HEEEOF) 
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COPY 


ATTACHED TO AND Mave a Part or Lawyers True [xsuzaNce 
‘CORPORATION 8S 


Policy No. W527-062 
ScHEDULE ‘‘A-3”’ 


That portion of Lot no. Eighty-four (84) in Square no. 
Thirty-three (33) in the subdivision made by the District 
of Columbia Redevelopment Land Agency as per plat 
recorded among the Records of the Office of the Surveyor 
for the District of Columbia in Book 142 at Page 4, be- 
ginning at the intersection of the Southerly line of G 
Street, N. W. (Ninety (90) feet wide) with the Southwest- 
erly line of Virginia Avenue, N. W. (One Hundred Twenty 
(120) feet wide), thence running along said Southwesterly 
line of Virginia Avenue, South Fifty-five (55) degrees 
Thirty-eight (38) minutes Fifteen (15) seconds East Seven 
Hundred Thirty-seven and Seventy-three Hundredths 
(737.73) feet to the intersection of said Virginia Avenue 
line with the Westerly line of 23rd Street, N. W. (One 
Hundred (100) feet wide) ; thence along said Westerly line 
of 23rd Street, South Three Hundred Thirty-two and 
Eight Hundredths (332.08) feet to the intersection of said 
Westerly line with the Northerly line of E Street, N. W. 
(Ninety (90) feet wide); thence along said Northerly line 
of E Street, West Three Hundred Sixty-four and Sixty-six 
Hundredths (364.66) feet; thence along the Southern 
boundary of aforesaid Lot Eighty-four (84) ; North Eighty- 
three (83) degrees, Fifty-four (54) minutes Fifty-five (55) 
seconds West, Thirteen and Ninety-two Hundredths (13.92) 
feet; thence running through said lot on a line separating 
the portion to be insured by FHA from the conventional 
portion the following eight courses: (1) North, Three 
Hundred Five and Eighty-one Hundredths (305.81) feet; 
(2) West, Two Hundred Five and Eighty-three Hundredths 
(205.83) feet to a break; (3) along the arc of a curve to 
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the right with a radius of Eight hundred Thirty-six and 
Five Hundredths (836.05) feet an are distance of Fifty- 
three Hundredths (0.53) feet (chord South Fourteen (14) 
degrees Twenty (20) minutes Fifty-two (52) seconds West, 
Fifty-three Hundredths ,0.53) feet); (4) North Seventy- 
five (75) degrees Forty-two (42) minutes Nine (09) sec- 
onds West, Nineteen and Forty-six Hundredths (19.46) 
feet: (5) South Fourteen (14) degrees, Seventeen (17) 
minutes Fifty-one (51) seconds West, Hight and Sixty- 
seven Hundredths (8.67) feet; (6) North Seventy-five (75) 
degrees, Forty-two (42) minutes Nine (09) seconds West, 
Sixteen and Forty-two Hundredths (16.42) feet; (7) North 
Fourteen (14) degrees Seventeen (17) minutes Fifty-one 
(51) seconds East, Eight and Sixty-seven Hundredths 
(8.67) feet (6) North Seventy-five (75) degrees, Forty-two 
(42) minutes Nine (09) seconds West, Fifty-six and 
Twelve Hundredths (56.12) feet to the Westerly line of 
said Lot Eighty-four (84), thence Northward along said 
Westerly line on the are of a curve to the left with a radius 
of Seven Hundred Forty-four and Five Hundredths 
(744.05) feet an arc distance of Three Hundred Three and 
Twenty-four Hundredths (303.24) feet (chord North Two 
(2) degrees Forty-one (41) minutes Fifty-eight (58) sec- 
onds East, Three Hundred One and Fourteen Hundredths 
(301.14) feet) to a point of compound curve; thence con- 
tinuing along said Westerly line along the are of a curve 
to the left with a radius of One Thousand Nine Hundred 
Twenty-five and Twenty-nine Hundredths (1925.29) feet 
an are distance of One Hundred Nineteen and Ninety-nine 
Hundredths (119.99) feet, to the Southerly line of G Street, 
N. W. (Ninety (90) feet wide) aforementioned; thence 
along said Southerly line of G Street, N. W., North Highty- 
nine (89) degrees, Forty-four (44) minutes Ten (10) sec- 
onds East, Seventy-two and Eighty-six Hundredths (72.86) 
feet to the place of beginning, containing an area of Two 
Hundred Eight Thousand One Hundred Ninety-one 
(280,191) square feet and being subject to easements, 
covenants and restrictions of record. 
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ScHepuLte B 


This policy does not insure against loss or damage by 
reason of the following: 


1. Taxes subsequent to those for the first half of the 
fiscal year ending June 30, 1965. 


2. Such state of facts as would be disclosed by an ac- 
curate survey of the premises. 


Nore: Upon receipt of satisfactory plat of survey made 
subsequent to the completion of the contemplated improve- 
ments showing no encroachments across the property lines 
or other physical objections to the title to the property, 
this exception will be eliminated, or amended in accordance 
with the facts disclosed thereby. 


3. Specifications of the Urban Renewal Plan for the 
Columbia Plaza Urban Renewal Project Area Project No. 
D.C. R-7, recorded August 7, 1961, in Liber 11646, folio 


195 of the Land Records of the District of Columbia, as 
modified with modification Agreement recorded August 22, 
1963, as Instrument No. 27071 among the Land Records of 
the District of Columbia. 


4, Twenty-three (23) foot permanent Easement over and 
across the Westerly and a portion of the Southerly line of 
caption property as granted by plat recorded in the Records 
of the Office of the Surveyor for the District of Columbia 
in Liber 148 at folio 67. Said easement is subject to the 
following stipulations: 


1. No redeveloper shall permit any obstruction to be 
maintained in or upon said easement which would prevent 
such access: 


(a) Pedestrian use by the public. 
(b) Use by police, first and emergency vehicles. 


(c) Installation and maintenance of municipal water 
mains and hydrants. 
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2, Furthermore, this easement is to grant to the District 
of Columbia the right to install and maintain a retaining 
wall within this area. 


All the above stipulations contained in Plat 143/67. 


5. Covenant with the District of Columbia dated January 
>». 1963, and recorded January 26, 1965, as Instrument No. 
02879 among the Land Records of the District of Columbia 
providing for the construction on caption property of a 
large scale planned development. 


6. Possible effect of Civil Action No. 575-64 presently 
pending in the United States District Court for the District 
of Columbia, wherein Kingdon Gould, Jr. and others are 
plaintiffs and Columbia Plaza Corporation, leasehold own- 
er of caption property, is the defendant. Said complaint 
seeks injunctive relief, to establish an equitable lien on 
caption property and other relief. 


7. Effect of Civil Action No. 2275-64 presently pending 
in the United States District Court for the District of Co- 
lumbia wherein Kingdon Gould, Jr. and others are plain- 
tiffs and Columbia Plaza Corporation, leasehold owner, 
and the District of Columbia Redevelopment Land Agency, 
fee owner, and others are defendants. Said complaint for 
injunctive and other relief seeks to declare invalid the Co- 
lumbia Plaza Uurban Renewal Project. 


8, Any loss or damage resulting for failure to comply 
with the terms, provisions, conditions and restrictions con- 
tained in Lease from the District of Columbia Redevelop- 
ment Land Agency to the Columbia Plaza Corporation, 
dated January 31, 1964, recorded February 3, 1964, as 
Instrument No. 3559 among the Land Records of the Dis- 
trict of Columbia, creating the leasehold estate conveyed 
by the Deed of Trust hereunder insured. 


Nore: Pending disbursement of the full proceeds of the 
loan, secured by the Deed of Trust set forth under Schedule 
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A-2 hereof, policy insures only to the extent of the amount 
actually disbursed but increases as each disbursement is 
made in good faith and without knowledge of any defects 
in, or objections to, the title, up to the face amount of the 
policy. At the time of each disbursement of the proceeds 
of the loan, the title should be continued down to such time 
for possible liens or objections intervening between the 
date hereof and the date of such disbursement. 


WVM:wp 


Defendant’s Exhibit 22 
DEPARTMENT OF LICENSES AND INSPECTIONS 
September 16, 1964 


Memo To: Mr. Pavu O. SMELrzER 
Carer, ENGINEERING BRANCH 


This office received today a summons to the U.S. District 
Court for the District of Columbia naming the Director 
of the Department as a defendant in an action to declare 
the Columbia Plaza Urban Renewal area invalid. 


Pending resolution of this suit, you are directed that no 
permit for any Columbia Plaza Urban Renewal project is 
to be issued without prior approval from the Office of the 
Director. 


Wruum N. Drees 
Superintendent, 
Inspection Division 
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Defendant's Exhibit 24 


D. F. ANTONELLI, JR. 
1719 DE SALES STREET, N.W. 
WASHINGTON 6, D. C. 


NAtioxan 83476 
March 23, 1962 


Mr. James F. Salkeld, Vice President 
Columbia Plaza Corporation 

724 Fourteenth Street, N.W. 
Washington, D. C. 


Dear Mr. Salkeld: 


We have previously discussed an operating arrangement 
for the properties in Squares 32, 33 and 44 which were 
recently acquired by the Redevelopment Land Agency from 
myself and Mr. and Mrs. Gould. We have reviewed the 
letter, dated March 13, 1962, which contained an agreement 
to lease 135,641.86 square feet at a monthly rental of 
$3,689.46 beginning May 1, 1962. 

We hereby agree to operate these properties for you 
under the following terms and conditions: 


1. We will pay the monthly rental of $3,689.46 and all 
the direct expenses necessary to carry on a parking opera- 
tion on all of the properties listed. 


2. Any balance resulting from the monthly operations 
will be retained by us, and you will be credited with fifty 
per cent (50%) of the net proceeds. 
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3. You will receive a monthly operating statement no 
later than fifteen (15) days after each monthly termination 
date. 


Sincerely yours, 
A&G ParrnessHip 


By D.F. Antonexu, Jr. 
D. F. Antonelli, Jr., Partner 


ACCEPTED: 


CotumBiA Pxaza Corporation 


D. C. RepeveLopmMent Lanp AGENCY 
APPROVED: 


By Georce B. ScHvustTEer 
Acting Chief, Rehab. & 
Proj. Mgt. Div. 


Date 4/24/62 


Acct. $44,049 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
Agreement for Use and Occupancy 


Tus AGREEMENT, made and executed this 15 day of March 
1962, by and between the District of Columbia Redevelop- 
ment Land Agency (hereinafter referred to as the 
‘““Agency’’), acting pursuant to the District of Columbia 
Redevelopment Act of 1945, (approved August 2, 1946, 60 
Stat. 790), as amended and Columbia Plaza Corporation 
(hereinafter referred to as the ‘‘Occupant’’), for the ex- 
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press purpose of permitting temporary occupancy of the 
hereinafter described premises by the Occupant while the 
Agency prepares to clear the site for disposition in ac- 
cordance with the applicable urban renewal plan. 


Wrrvessetu, that the agency does hereby grant unto the 
Occupant, use and occupancy of the premises known as 
See Exhibit ‘‘A”’ in the City of Washington, in the District 
of Columbia, commencing on 3/1/62 and continuing to the 
lst day of June, 1962 in consideration of payment therefor 
in the amount of Three Thousand Six Hundred Eighty Nine 
46/100 ($3.689.46) and thereafter from month to month 
for the sum of Three Thousand Six Hundred Eighty Nine 
46/100 ($3,689.46) per month payable in advance without 
demand to and at the rental office of the Agency, 813 North 
Capitol Street. (919 - 18th Street, N.W., if mailed) 


Payable in advance on the Ist day of each month begin- 
ning May, 1962. 


Asp, the Occupant hereby agrees as follows: 


1. That he will make said payments for use and oc- 
cupancy at the time specified, without deduction or demand. 


2. That he will pay water rent x, heat x, gas x, electricity 
x, and other charges provided for herein as the same be- 
come due and pay the expense to the Agency of repair or 
service to the premises made necessary by his act or neglect. 


3. That he will use said premises for parking lots and for 
no other purpose whatsoever. 


4. That he will not use or allow said premises or any part 
thereof to be used for any unlawful purpose, or in any 
noisy, boisterous, or other offensive manner. 


5. That he will not transfer or assign this agreement, or 
let or sub-let the whole or any part of said premises without 
the written consent of the Agency first had and obtained. 
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6. That he will keep said premises in good order and con- 
dition and surrender the same at such time as the occupancy 
shall terminate in the same order in which they are received, 
usual wear and tear and damage resulting from acts not 
caused by the Occupants’ negligence excepted. 


7. That he will allow the Agency or its agents to have 
access to said premises during all reasonable hours for the 
purpose of inspection, or in the event of fire or other prop- 
erty damage, or for the purpose of making any repairs the 
Agency considers necessary or desirable. 


8. That he will give the Agency prompt notice of any de- 
fect or breakage in the structure, equipment or fixtures of 
said premises. 


9. That he will at all times maintain sufficient heat upon 
said premises to prevent plumbing from freezing or break- 
ing, and keep said plumbing clean and unobstructed. 


10. That he will not make any alterations or additions to 
the structure, equipment or fixtures of said premises with- 
out written consent of the agency first had and obtained. 


11. That he will conform to the rules and regulations 
made or hereinafter made by the Agency for the manage- 
ment of the building, its drives, grounds and other appur- 
tenances, and for the delivery of goods, merchandise and 
other things by trades people and other persons. 


12. That he will not allow any gasoline or other com- 
bustible material to be kept in said premises. 


13. That all personal property in said premises shall be 
and remain at his sole risk, and the Agency shall not be 
liable for any damage to, or loss or theft of, such personal 
property arising from any acts of negligence of any other 
persons, or from the leaking of the roof, or from the burst- 
ing, leaking or overflowing of water, sewer or steam pipes, 
or from heating or plumbing fixtures, or from electric wires 
or fixtures, or from any other cause whatsoever, nor shall 
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the Agency be liable for any injury to the person of the 
Occupant or other persons in and about said premises, the 
Occupant expressly agreeing to save the Agency harmless 
in all such eases. 

14. In accordance with law no member of or delegate to 
Congress shall be admitted to any share or part of this 
contract, or any benefit to arise therefrom. 


15. In the event that the premises herein were acquired 
by the Agency in condemnation proceedings it is expressly 
understood by the parties hereto that this agreement shall 
be subject to any order of the United States District Court 
for the District of Columbia entered in such proceedings 
which may be in modification or limitation of the rights 
herein provided. 


Provmep Auwars, that if the Occupant shall fail to make 
payments for use and occupancy in advance as aforesaid, 
although there shall have been no legal or formal demand 
made, or shall break or violate any of the within conditions 
or agreements, then and in either of said events, this agree- 
ment and all things herein contained shall at the option of 
the Agency cease and determine and such failure or viola- 
tion shall operate as a Notice to Quit, any other Notice to 
Quit being hereby expressly waived, and the Agency may 
proceed to recover possession of said premises under and 
by virtue of the provisions of the Code of Law for the 
District of Columbia. 


Ir Pzoceeprxcs shall at any time be commenced for re- 
covery of possession as aforesaid and compromise or settle- 
ment shall be effected either before or after judgment 
whereby the Occupant shall be permitted to retain posses- 
sion of said premises, then such proceedings shall not con- 
stitute a waiver of any condition or agreement contained 
herein or of any subsequent breach thereof or of this 
agreement. 


Ir Is Funrner Usperstoop axp Aoreep, that the Agency 
shall be under no liability to the Occupant due to any dis- 
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continuance of heat, hot water, or for the dicontinuance of 
any other service caused by accidents, breakage or strikes 
or from any accident or damage caused by the handling of 
electric wires or lights, and that the Agency shall not be 
liable for loss of or damage to property of the Occupant 
caused by termites or other vermin or by rain, snow, water 
or steam that may leak into or flow from any part of said 
premises through any defects in the roof or plumbing, or 
from any other source. 


Ir Is FurtHer Unpersroop anpD AGREED, that if said 
premises become uninhabitable by reason of fire or other 
casualty not caused by the negligence of the Occupant, its 
servants or agents, the payments for use and occupancy 
herein reserved shall be suspended until said premises have 
been restored to a habitable condition, nothing herein to 
be construed, however, as requiring the Agency to rebuild 
or restore said premises. 


SHovutp THE Occupant continue in possession after the 
end of the term herein with permission of the Agency, it is 
agreed, that the tenancy thus created can be terminated by 
either party giving to the other party not less than Thirty 
(30) Days’ Written Notice to expire on the day of the 
month from which the Occupancy commenced to run. In 
so continuing, Occupant agrees to make the same monthly 
payments and to keep and fulfill all the other conditions 
and agreements herein, and in case of default in the pay- 
ment for use and occupancy or breach of any said condi- 
tions and agreements, hereby waives his right to any 
Notice to Quit. 


It Is FurtHER Unperstoop aNp AGREED, that the condi- 
tions and agreements contained herein are binding on, and 
may be legally enforced by the parties hereto, their heirs, 
executors, administrators, successors and assigns, respec- 
tively, and that no waiver of any breach of any condition or 
agreement contained herein shall be construed to be a 
waiver of any breach of any condition or agreement con- 
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tained herein shall be construed to be a waiver of that con- 
dition or agreement or of any subsequent breach thereof, 
or of this agreement. 


Bert if no default occurs on the part of the Occupant, then 
he shall be entitled to not less than Thirty (30) Days’ 
notice to vacate the premises, which notice shall be given 
in writing at least Thirty (30) days before said occupancy 
is intended to be terminated, and the Agency or its suc- 
cessors in interest shall be entitled to the same notice from 
the Occupant should he desire to vacate said premises. 


Ir Is Furraer Acreep that in the event the Occupant 
shall default in the payment of any installment or violate 
any provisions of this agreement, and the Agency shall 
deem it necessary to institute legal proceedings to prose- 
cute the same, then and in that event, the Occupant ex- 
pressly agrees to pay court costs, notary fees, interest 
and/or reasonable attorney’s fee. 


Ix Wrrsess Tuereor the Agency and the Occupant have 
signed these presents the day and year heretofore written. 


District or COLUMBIA 
RepevELorpMeNT Lanp AGENCY 


By Gerorcz B. ScHUSTER 
Title Acting Chief, Rehab. & 
Project Mgt. 
James F. SaALKELD 
Occupant 
Re: Columbia Plaza Corp. 


ATTEST: 


Doris H. MarsHaun 
James L. Kunen 
Attesting Officer 
(Seal) 


D2 1. Rent paid to: 20... 6.66 cccceeccccees 


a. Former rent $ 


b. Former lessor 


ce. Address $ 
d. Telephone No. ................. 


e. Verification made by: 
(1) Calling former lessor 0 


(2) Saw rent receipt 


(Properly executed) 


O 2. Former owner 


ated 


668 
Address 


2409-2415 F Street, N.W. 
2416 Virginia Avenue, N.W. 
2405-2407 F Street, N. 
2417-2419 F Street, N.W. 
2421-2423 F Street, N.W. 
2425-2429 F Street, N.W. 
2414 Virginia Avenue, N.W. 


2,580.00 
2,742.56 
3,050.87 
4,509.60 
1,056.18 


2410-2412 Virginia Avenue, N.W. 2,226.40 


2401 F Street, N.W. 
2403 F Street, N.W. 
2404 Virginia Avenue, 
2402 Virginia Avenue, 
2406 Virginia Avenue, 
2408 Virginia Avenue, 
2414-2416 G Street, N.V 
2438 Virginia Avenue, 
2434 Virginia Avenue, 
2436 Virginia Avenue, 
508 24th Street, N.W. 
510 24th Street, N.W. 
512 24th Street, N.W. 
514 24th Street, N.W. 
516-520 24th Street, NW. 
522 24th Street, N.W. 
524 24th Street, N.W. 

526 24th Street, ‘ 
528 24th Street, 

530 24th Street, 

532 24th Street, 

534 24th Street, 

536 24th Street, 

538 24th Street, 


ALAA 


W 


4 
Age 


AA: 


A 


44 


1,170.00 
750.00 
743.00 
850.88 
850.88 
958.69 


4,444.00 
1,700.00 

817.00 

671.06 

676.25 
1,202.46 
1,219.00 
4,833.00 
1,450.00 

1,450.00 

1,450.00 
1,450.00 
1,450.00 
1,450.00 
1,450.00 
1,450.00 
1,231.30 
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Square Parcel Address Sq. Ft. Area 


33 CP-20 542 24th Street, N.W. 691.00 
540 24th Street, N.W. 691.00 

CP-21 544 24th Street, N.W. 691.00 
CP-22 546 24th Street, N.W. 691.00 
CP-23 548 24th Street, N.W. 692.45 
CP-24 2406 F Street, N.W. 1,264.48 
522 24th Street, N.W. 797.50 

550 24th Street, N.W. 692.45 

CP-25 2408 F Street, N.W. 1,153.50 
CP-26 2410 F Street, N.W. 1,153.50 
CP-27 2412 F Street, N.W. 1,153.50 
CP-28 2420 F Street, N.W. 1,154.45 
2418 F Street, N.W. 1,154.45 

2416 F Street, N.W. 1,154.45 

2414 F Street, N.W. 1,154.45 

2422 F Street, N.W. 1,154.45 

2424 F Street, NW. 1,154.45 

2426 F Street, N.W. 1,154.45 

2430 F Street, N.W. 1,251.98 

2428 F Street, N.W. 1,154.45 

2418-2430 F Street, N.W., Rear 7,029.05 
2329 E Street, N.W. $35.937 
2331 E Street, N.W. 862.687 
2325 E Street, N.W. 835.937 
2327 E Street, N.W. 835.937 

511 24th Street, N.W. 5,895.75 

520 Rickard Court, N.W. 457.98 

518 Rickard Court, N.W. 452.10 

516 Rickard Court, N.W. 542.10 

514 Rickard Court, N.W. 452.10 

512 Rickard Court, N.W. 502.10 

513 24th Street, N.W. 670.00 

515 24th Street, N.W. 670.00 

517 24th Street, N.W. 670.00 

519 24th Street, N.W. 670.00 
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Address . Ft. Area 


521 24th Street, N.W. 678.71 
524 23rd Street, N.W. 1,100.00 
522 23rd Street, N.W. 962.50 
520 23rd Street, N.W. 962.50 
518 23rd Street, N.W. 962.50 
517 Rickard Court, ‘ 511.64 
; 511.64 
521 Rickard Court, 7 511.64 
523 Rickard Court, N.W. 580.39 
2317 E Street, N.W. 1,623.75 
2319 E Street, N.W. 1,732.00 
2321 E Street, N.W 1,406.50 
2323 E Street, N.W. 1,360.00 
2311 E Street, N.W. 1,284.25 
2309-2315 E Street, N.W., Rear 1,728.195 
505 24th Street, N.W. 992.25 
2315 E Street, N.W. 1,284.25 
2313 E Street, N.W. 1,284.25 
2309 E Street, N.W. 
516 23rd Street, N.W. 
532 23rd Street, N.W. 
534 23rd Street, N.W. 


2302 Virginia Avenue, N.W. 
2300 Virginia Avenue, N.W. 
2304 Virginia Avenue, N.W. 
525 24th Street, N.W. 
523 24th Street, N.W. 
507 24th Street, N.W. 
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DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
919 18TH Srazet, N.W., Wasuincron 6, D.C. 


March 13, 1962 


Mr. James Salkeld 
Shannon & Luchs Company 
724 - 14th Street, N.W. 
Washington 5, D. C. 


Dear Mr. Salkeld: 


The attached Agreement for Use and Occupancy for prop- 
erties recently acquired by the Agency is forwarded for 
signature. 


It is the policy of the Agency to manage tenant occupied 
properties, therefore the exhibit has been revised, deleting 
such premises. This Agreement has been prepared for the 
cleared land only. The approved monthly rental rate for 
such land in the Columbia Plaza Project Area is .0272 per 
square foot. 

Both copies of the Agreement should be signed and sealed 


by an officer of the corporation. After attestation one copy 
of the Agreement will be returned to you. 


If there are any questions, you may call me at DU-2-7979, 
Monday through Friday, 8:15 a.m. to 4:45 p.m. 


Sincerely yours, 


Emme E. Duvernay 
Emile E. Duvernay 
Housing Project Manager 


Defendant’s Exhibit 25 
PARKING MANAGEMENT INCORPORATED 
1725 DE SALES STREET, N.W., WASHINGTON 6, D. Cc. 
TreiepHone NAtIonaL 8-0630 


June 19, 1963 


Mr. James F. Salkeld, Vice President 
Columbia Plaza Corporation 

724 Fourteenth Street, N.W. 
Washington, D. C. 


Dear Mr. Salkeld: 


As an amendment to our present operating agreement for 
the properties in Squares 32, 33, and 44, we would like to 
include an additional 62,202.06 square feet which is avail- 
able from the Redevelopment Land Agency at the same 
rental per square foot as our original agreement. 

‘As a result of this amendment, we agree to operate these 
properties for you under the following terms and condi- 


tions: 

1: We will pay the monthly rental of $5,381.35 and all the 
direct expenses necessary to carry on @ parking operation 
on all of the properties listed. 

2: Any balance resulting from the monthly operations 
will be divided equally, and you will be sent a check monthly 
for fifty per cent (50%) of the net proceeds. 

3: You will receive a monthly operating statement no 
later than fifteen (15) days after each monthly termination 
date. 

Sincerely yours, 


A &G ParTNERSHIP 


D. F. ANTONELLI, JE. 
DFA/klh D. F. Antonelli, Jr., Partner 
ACCEPTED 
Date: 6/19/63 
CotcemBra Puaza CoRPORATION 
By James F. SaLKELD 


See Exhibit ‘‘A”’ 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
Agreement for Use and Occupancy 


THis AGREEMENT, made and executed this 15th day of 
June, 1963, by and between the District of Columbia Re- 
development Land Agency (hereinafter referred to as the 
‘“‘Agency’’), acting pursuant to the District of Columbia 
Redevelopment Act of 1945, (approved August 2, 1946, 60 
Stat. 790), as amended and Columbia Plaza Corporation 
(hereinafter referred to as the ‘‘Oceupant’’), for the ex- 
press purpose of permitting temporary occupancy of the 
hereinafter described premises by the Occupant while the 
Agency prepares to clear the site for disposition in accord- 
ance with the applicable urban renewal plan. 


Wirnessetu, that the agency does hereby grant unto the 
Occupant, use and occupancy of the premises known as 
See Exhibit ‘A’? in the City of Washington, in the Dis- 
trict of Columbia, commencing on June 15, 1963 and con- 
tinuing to the 15th day of July, 1963 in consideration of 
payment therefor in the amount of Five Thousand Three 
Hundred Eighty One 35/100 ($5,381.35) and thereafter 
from month to month for the sum of Five Thousand Three 
Hundred EFighty-One 35/100 ($5,381.35) per month payable 
in advance without demand to and at the rental office of the 
Agency, 813 North Capitol Street (919 18th Street, N.W., 
if mailed). 

Payable in advance on the 15th day of each month begin- 
ning June, 1963. 


Anp, the Occupant hereby agrees as follows: 


1. That he will make said payments for use and occu- 
pancy at the time specified, without deduction or demand. 


2. That he will pay water rent, heat, gas, electricity and 
other charges provided for herein as the same become due 
and pay the expense to the Agency of repair or service to 
the premises made necessary by his act or neglect. 
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3. That he will use said premises for commercial parking 
lots and for no other purpose whatsoever. 
4. That he will not use or allow said premises or any part 


thereof to be used for any unlawful purpose, or in any 
noisy, boisterous, or other offensive manner. 


5, That he will keep said premises in good order and con- 
dition and surrender the same at such time as the occu- 
pancy shall terminate in the same order in which they are 
received, usual wear and tear and damage resulting from 
acts not caused by the Occupants’ negligence excepted. 


6. That he will allow the Agency or its agents to have 
access to said premises during all reasonable hours for the 
purpose of inspection, or in the event of fire or other prop- 
erty damage, or for the purpose of making any repairs the 
Agency considers necessary or desirable. 


7. That he will be responsible for all repairs and main- 
tenance on said premises. 


8. That he will at all times maintain sufficient heat upon 


said premises to prevent plumbing from freezing or break- 
ing, and keep said plumbing clean and unobstructed. 


9. That he will not make any alterations or additions to 
the structure, equipment or fixtures of said premises with- 
out written consent of the Agency first had and obtained. 


10. That he will conform to the rules and regulations 
made or hereinafter made by the Agency for the manage- 
ment of the building, its drives, grounds and other appur- 
tenances, and for the delivery of goods, merchandise and 
other things by trades people and other persons. 


11. That all personal property in said premises shall be 
and remain at his sole risk, and the Agency shall not be 
liable for any damage to, or loss or theft of, such personal 
property arising from any acts of negligence of any other 
persons, or from the leaking of the roof, or from the burst- 
ing, leaking or overflowing of water, sewer or steam pipes, 
or from heating or plumbing fixtures, or from electric wires 
or fixtures, or from any other cause whatsoever, nor shall 
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the Agency be liable for any injury to the person of the 
Occupant or other persons in and about said premises, the 
Occupant expressly agreeing to save the Agency harmless 
in all such cases. 


12. In accordance with law no member of or delegate to 
Congress shall be admitted to any share or part of this con- 
tract, or any benefit to arise therefrom. 


13. In the event that the premises herein were acquired 
by the Agency in condemnation proceedings it is expressly 
understood by the parties hereto that this agreement shall 
be subject to any orders of the United States District Court 
for the District of Columbia entered in such proceedings 
which may be in modification or limitation of the rights 
herein provided. 


Provipep Auways, that if the Occupant shall fail to make 
payments for use and occupancy in advance as aforesaid, 
although there shall have been no legal or formal demand 
made, or shall break or violate any of the within conditions 
or agreements, then and in either of said events, this agree- 
ment and all things herein contained shall at the option of 
the Agency cease and determine and such failure or viola-~ 
tion shall operate as a Notice to Quit, any other Notice to 
Quit being hereby expressly waived, and the Agency may 
proceed to recover possession of said premises under and 
by virtue of the provisions of the Code of Law for the Dis- 
trict of Columbia. 


Ir Procrepines shall at any time be commenced for re- 
covery of possession as aforesaid and compromise or set- 
tlement shall be effected either before or after judgment 
whereby the Occupant shall be permitted to retain posses- 
sion of said premises, then such proceedings shall not con- 
stitute a waiver of any condition or agreement contained 
herein or of any subsequent breach thereof or of this agree- 
ment. 

Ir Is FurtHER UnpERsToop AND AGREED, that the Agency 
shall be under no liability to the Occupant due to any dis- 
continuance of heat, hot water, or for the discontinuance of 
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any other service caused by accidents, breakage or strikes 
or from any accident or damage caused by the handling of 
electrie wires or lights, and that the Agency shall not be 
Hable for loss of or damage to property of the Occupant 
caused by termites or other vermin, or by rain, snow, water 
or steam that may leak into or flow from any part of said 
premises through any defects in the roof or plumbing, or 
from any other source. 


It Is Frrraer UNDERSTOOD AND AGREED, that in the event 
the Oceupant is adjudicated a bankrupt or makes an assign- 
ment for the benefit of their creditors, this agreement shall 
at the option of the Agency cease and determine and said 
premises shall be surrendered to the Agency which hereby 
reserves the right, in either of said events, to forthwith re- 
enter and repossess said premises. 


Ir Is Fceruer UNpEEsroop aND AGREED, that if said prem- 
ises become uninhabitable by reason of fire or other casu- 


alty not caused by the negligence of the Occupant, its serv- 
ants or agents, the payments for use and occupancy herein 
reserved shall be suspended antil said premises have been 
restored to a habitable condition, nothing herein to be con- 
strued, however, as requiring the Agency to rebuild or re- 
store said premises. 


SHocip THE OccuPastT continue in possession after the 
end of the term herein with permission of the Agency, it is 
agreed that the tenancy thus created can be terminated by 
either party giving to the other party not less than Thirty 
(30) Days’ Written Notice to expire on the day of the month 
from which the Occupancy commenced to run. In so con- 
tinuing, Occupant agrees to make the same monthly pay- 
ments and to keep and fulfill all the other conditions and 
agreements herein, and in case of default in the payment 
for use and occupancy or breach of any said conditions and 
agreements, hereby waives his right to any Notice to Quit. 


Ir Is Fuetaer Uspezstoop axp Acrzep, that the condi- 
tions and agreements contained herein are binding on, and 
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may be legally enforced by the parties hereto, their heirs, 
executors, administrators, successors and assigns, respec- 
tively, and that no waiver of any breach of any condition 
or agreement contained herein shall be construed to be a 
waiver of that condition or agreement or of any subsequent 
breach thereof, or of this agreement. 


Bur if no default occurs on the part of the Occupant, 
then he shall be entitled to not less than Thirty (30) Days’ 
notice to vacate the premises, which notice shall be given in 
writing at least Thirty (30) days before said occupancy is 
intended to be terminated, and the Agency or its successors 
in interest shall be entitled to the same notice from the 
Occupant should he desire to vacate said premises. 


Ir Is FurtHer Acreep that in the event the Occupant 
shall default in the payment of any installment or violate 
any provisions of this agreement, and the Agency shall 
deem it necessary to institute legal proceedings to prose- 
cute the same, then in that event, the Occupant expressly 


agrees to pay court costs, notary fees, interest and/or 
reasonable attorney’s fee. 


In Wrrnness Wuenzor the Agency and the Occupant 
have signed these presents the day and year heretofore 


written. 
Disrrict oF CoLUMBIA 
REDEVELOPMENT LaND AGENCY 


By Pui A. Doxte 


James F, SALKELD 
Occupant 


Cotumsta Puaza CoRPORATION 
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CO 1. Rent paid to: 2.0... .. eee eee eee e eee e renee esters 
(Date) 
a. Former rent $ 
b. Former lessor 


c. Address 
d. Telephone No. ....--.ecee cece ere ee eeeeeeees 
e. Verification made by: 
(1) Calling former lessor 0 
(2) Saw rent receipt 
(Properly executed) 


— 2. Former owner 
14. That he will assume all liability and carry the neces- 


sary insurance required by the D. C. regulations pertaining 
thereto. 


15. That he will prepare the area in such a condition as 
to comply with the D. C. regulations pertaining thereto. 


16. That he will comply with all applicable D. C. and Fed- 
eral laws and regulations pertaining to the operation of 
parking lots in the District of Columbia. 


17. Upon termination of the rental agreement by either 
party, that he will leave the site in a decent, safe and sani- 
tary condition satisfactory to the District of Columbia Re- 
development Land Agency. 


By Put A. Dorie 


Occupant 


Couumst1a PLaza CorPORATION 
ATTEST: 


Baztox BLooMBrEG 
Ass’t Secretary 
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EXHIBIT ‘‘A”’ 


2409-2415 F Street, N. W. 
2416 Virginia Avenue, N. W. 
2405-2407 F Street, N. W. 
2417-2419 F Street, N. W. 
2421-2423 F Street, N. W. 
2425-2429 F Street, N. W. 
2414 Virginia Avenue, N. W. 


2410-2412 Virginia Avenue, N. W. 


2401 F Street, N. W. 

2403 F Street, N. W. 

2404 Virginia Avenue, N. W. 
2402 Virginia Avenue, N. W. 
2406 Virginia Avenue, N. W. 
2408 Virginia Avenue, N. W. 
2414-2416 G Street, N. W 
2438 Virginia Avenue, N. 
2434 Virginia Avenue, N. 
2436 Virginia Avenue, N. 
2424 Virginia Avenue, N. 
2426 Virginia Avenue, N. 
2428 Virginia Avenue, N. 
2430 Virginia Avenue, N. 
2400 Virginia Avenue, N. 
508 24th Street, N. W. 
510 24th Street, N. W. 
512 24th Street, N. W. 
514 24th Street, N. W. 
516-520 24th Street, N. W. 
522 24th Street, N. W. 
524 24th Street, N, 

526 24th Street, N. 

528 24th Street, N. 

530 24th Street, N. 

532 24th Street, N. 

534 24th Street, N. 

536 24th Street, N. 

538 24th Street, N. 

542 Ath Street, N. 

540 24th Street, N. 

544 24th Street, N. 

546 24th Street, N. 

548 24th Street, N. 
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= F Street, N. W. 
52 24th Street, N. W. 

530 24th Street, N. W. 
2408 F Street, W. 
2410 F Street, 

2412 F Street. 

2420 F Street, 

2418 F Street, 

2416 F Street, 

2414 F Street, 

2422 F Street, 

2424 F Street, 

2426 F Street, 

2430 F Street, 

2428 F Street, 
2418-2430 F Stre 

2329 E Street, 

2331 E Street, 

2325 E Street, 

2327 E Street, 

311 24th Street, 

520 Rickard Court, 

518 Rickard Court, 

516 Rickard Court, 
514 Rickard Court, 
512 Rickard Court, 
513 24th Street, N. 

515 24th Street, 

517 24th Street, 

519 24th Street, 

521 24th Street, 

524 23rd Street, 

522 23rd Street, 

520 23rd Street, 

518 23rd Street, N. 

517 Rickard Conrt, 

519 Rickard Court, 

521 Rickard Court, 


2317 E Street, N 
2319 E Street, N. 
2321 E Street, N. 
2323 E Street, N. 
2311 E Street, N. 


IZRLABBEECLLGRAE 
e uy 


Ie 
_ 
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2309-2315 E Street, N. W., Rear 
505 24th Street, N. W. 

2315 E Street, N. W. 

2313 E Street, N. W. 

2309 E Street, N. W. 

516 23rd Street, N. W. 

532 23rd Street, N. W. 

534 23rd Street, N. W. 

2302 Virginia Avenue, N. W. 
2300 Virginia Avenue, N. W. 
2304 Virginia Avenue, N. W. 
525 24th Street, N. W. 

523 24th Street, N. W. 

507 24th Street, N. W. 

2306 Virginia Avenue, N. W. 
2308 Virginia Avenue, N. W. 
2310 F Street, N. W. 

2316 F Street, N. W. 

528 23rd Street, N. W. 

528 23rd Street, N. W. 

516 23rd Street, N. W. 

514 23rd Street, N. 

512 23rd Street, N. 

510 23rd Street, N. 

508 23rd Street, N. 

506 23rd Street, N. 

504 23rd Street, N. 

502 23rd Street, N. 

500 23rd Street, N. W. 

2324 F Street, N. W. 
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900. 


2 
Disraict or CoLUMBLA REDEVELOPMENT Lanp AGENCY 
919 18th Street, N. W. Washington 6, D. C. 


May 31, 1963 


Mr. James F. Salkeld, Vice President 
Columbia Plaza Corporation 

724 Fourteenth Street, N. W. 
Washington, D. C. 


Dear Mr. Salkeld: 


Enclosed for your signature are two copies of a revised 
Use and Occupancy Agreement to cover additional lots in 
Squares 32 and 44 in the Columbia Plaza Project. 


If you agree to substitute this Agreement for the one 
now in effect, please indicate by signing in the space 
provided on the attached copy of this letter, and return 
with the signed Agreements. After attestation one copy 
will be mailed to you for your files. 


Since it will be necessary for us to approve any agree- 
ment for the operating arrangements of the lots covered 
by this Lease, we request that you submit a copy of such 
agreement for our approval. Inasmuch as the other lots 
involved are presently operated by A & G Partnership 
under an agreement with you approved by the Agency, we 
are sending a copy of this letter to Mr. D. F. Antonelli, Jr. 


Sincerely, 


Pum A. Dore 
Phil A. Doyle 


Executive Director 
enclosures 
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District or CoLuMBIA REDEVELOPMENT Lanp AGENCY 
919 18th Street, N. W. Washington 6, D. C. 


June 24, 1963 
Mr. James F. Salkeld 
Shannon & Luchs Company 
724 14th Street, N. W. 
Washington 5, D. C. 


Dear Mr. Salkeld: 


Reference is made to your letter dated June 19, 1963, 
transmitting the executed Use and Occupancy Agreement 
and a copy of the agreement between the Columbia Plaza 
Corporation and the A & G Partnership. 


We are enclosing an executed copy of the Use and 
Oceupancy Agreement for your files as you requested, 
together with an additional copy of our May 31st letter for 
your signature and return. 


This letter will constitute the Agency’s approval of your 


agreement with the A & G@ Partnership, pertaining to the 
operating arrangements for the additional lots. 


We suggest that you suspend any physical closing of 
F and 24th Streets at this time. If the fact that these 
streets remain open continue to cause any problem, please 
so advise us. In the meantime, if you wish to lease the 
land within the right-of-way of these streets for parking 
purposes, we will consider another amendment to the lease 
agreement. 


We will appreciate your cooperation in this matter. 
Sincerely, 


Pum A. Dorte 
Phil A. Doyle 
Executive Director 
Enclosures 
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Defendant’s Exhibit 26 


November 18, 1963 
Mr. D. F. Antonelli, Jr. 
1725 DeSales Street, N. W. 
Washington, D. C. 20006 


Dear Nick: 


We have been notified by the Redevelopment Land 
Agency that, effective December 1, 1968, the ground rent 
on the Columbia Plaza Parking site is being increased to 
$6,895.00 per month. I am enclosing a photocopy of the 
Agency's notification, plus a copy of the proposed agree- 
ment between RLA and Columbia Plaza Corporation. 


I would appreciate your drawing up an amended agree- 
ment between PMI and Columbia Plaza Corporation to 
modify our June 19, 1963 agreement. As soon as I re- 
ceive this I will transmit the new agreement to RLA for 
ratification. 

Sincerely, 


Fraxx J. Lucus 


Ssasxosx & Lucus 
900 Seventeenth Street, N. W. 
Washington, D. C. 20006 
NAtional 8-2345 
Realtors Since 1906 


November 29, 1963 
Mr. D. F. Antonelli, Jr. 
1725 DeSales Street, N. W. 
Washington, D. C. 20006 


Dear Nick: 


As you know, the Redevelopment Land Agency has pro- 
posed a rent increase on the ground being used in the 
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Columbia Plaza site. I wrote you regarding this matter on 
November 18, 1963, and discussed this with you on Novem- 
ber 27, 1963. 


In view of your firm’s extensive parking lot operation in 
the Columbia Plaza area I should think it would be mutually 
advantageous to continue your agreement with Columbia 
Plaza Corporation regarding the parking lot at the new 
ground rent proposed by RLA. However, in view of the 
time element, I do not want to endanger the position of 
Columbia Plaza Corporation in this matter and have not 
received any indication from you as to whether you wish to 
continue the operation at the new rate. 


Therefore, unless I hear from you in the affirmative by 
noon, December 2, 1963, Columbia Plaza Corporation will 
have no alternative but to terminate its agreement with 
your firm effective midnight, December 14, 1963. Other- 
wise, as you know, RLA will take steps to solicit offers 
from other parking lot operators if we do not accept the 
proposed rent increase. 


I fully realize how busy you are, but I do hope you will 
advise me in the affirmative on the above so that we can con- 
tinue to generate a monthly income to the Corporation. 


With kindest regards, I am 


Very truly yours, 


CotumsBia Puaza CorPoration 


By Frans J. Lucas 
Frank J. Luchs 
President 
11/25/63 
Received within letter 
D. F. ANTONELLI, JR. 
mce 
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D. F. ANTONELLI, JR. 
1725 De Sales Street, N.W. 
Washington 6, D. C. 


NAational S-0630 
November 29, 1963 


Mr. Frank J. Luchs 

Shannon and Luchs Company 
724 lith Street, N. W. 
Washington, D. C. 


Dear Frank: 


It is agreeable with Kingdon and I to accept the new lease 
offered by the RLA provided that all the properties in 
Squares 332, 33, and 44 are included in a master lease. 


Sincerely, 


Nick 
D. F. Antonelli, Jr. 


November 29, 1963 


District of Columbia 
Redevelopment Land Agency 
919 Eighteenth Street, N. W. 
Washington, D. C. 20006 


Attention: Mr. Phil A. Doyle 


Gentlemen: 


We agree to pay the increased rent on Squares 32, 33, 
and 44, in accordance with your letter of November 6, 1963, 
provided all of the leases which are now in the names of 
Columbia Plaza Corporation and Messrs. Antonelli and 
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Gould and/or Parking Management, Inc., are combined 
into one lease with Columbia Plaza Corporation. 


Very truly yours, 
CotumsBira Piaza Corporation 


By 
Frank J. Luchs 
President 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
919 18th Street, N.W. Washington, D. C. 20006 
December 3, 1963 


Mr. Frank J. Luchs 

President 

Columbia Plaza Corporation 
900 Seventeenth Street, N. W. 
Washington, D. C. 20006 


Dear Mr. Luchs: 


In response to your letter of November 29, 1963, we are 
enclosing two copies of a revised Agreement for Use and 
Occupancy between this Agency and Columbia Plaza Cor- 
poration. The effective date has been changed to De- 
cember 15, 1963. 


If you agree to substitute this Agreement for the two 
leases now in the names of Columbia Plaza Corporation 
and D. F. Antonelli, please indicate by signing in the 
space provided on the attached copy of this letter. It is 
understood that when this Agreement becomes effective, 
the former leases will automatically terminate. 


If you would execute both copies of the Agreement and 
return to this office, a copy will be mailed to you for your 
files. 
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A payment of $11.67 is due on the Antonelli account for 
the period from December 1, 1963 to December 15, 1963. 


Sincerely, 


Pum A. DoyLe 
Phil A. Doyle 
Executive Director 


enclosures 


Square + See Exhibit ‘‘A”’ 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
Agreement for Use and Occupancy 


Tuts AGREEMENT, made and executed this 10th day of 
December 1963, by and between the District of Columbia 
Redevelopment Land Agency (hereinafter referred to as 
the ‘‘Agency’’), acting pursuant to the District of Colum- 
bia Redevelopment Act of 1945, (approved August 2, 1946, 
60 Stat. 790), as amended and Columbia Plaza Corporation 
(hereinafter referred to as the “‘Oceupant’’), for the ex- 
press purpose of permitting temporary occupancy of the 
hereinafter described premises by the Occupant while the 
Agency prepares to clear the site for disposition in accord- 
ance with the applicable urban renewal plan. 


Wrrsessetu, that the agency does hereby grant unto the 
Occupant, use and occupancy of the premises known as See 
Exhibit A in the City of Washington, in the District of 
Columbia, commencing on 12-15-63 and continuing to the 
15th day of January, 1964 in consideration of payment 
therefor in the amount of Seven Thousand Twelve 00/100 
Dollars ($7,012.00) and thereafter from month to month 
for the sum of Seven Thousand Twelve 00/100 Dollars 
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($7,012.00) per month payable in advance without demand 
to and at the rental office of the Agency, 40 G St., N.E. 
4th Floor (919—18th St., N.W., if mailed) 


Payable in advance on the 15th day of each month be- 
ginning December, 1963 


Anp, the Occupant hereby agrees as follows: 


1. That he will make said payments for use and occu- 
pancy at the time specified, without deduction or demand. 


2. That he will pay water rent, heat, gas, electricity and 
other charges provided for herein as the same become due 
and pay the expense to the Agency of repair or service to 
the premises made necessary by his act or neglect. 


3. That he will use said premises for commercial parking 
lots and for no other purpose whatsoever. 


4. That he will not use or allow said premises or any part 
thereof to be used for any unlawful purpose, or in any 


noisy, boisterous, or other offensive manner. 


5. That he will keep said premises in good order and con- 
dition and surrender the same at such time as the ocecu- 
pancy shall terminate in the same order in which they are 
received, usual wear and tear and damage resulting from 
acts not caused by the Occupants’ negligence excepted. 


6. That he will allow the Agency or its agents to have 
access to said premises during all reasonable hours for the 
purpose of inspection, or in the event of fire or other prop- 
erty damage, or for the purpose of making any repairs the 
Agency considers necessary or desirable. 


7. That he will be responsible for all repairs and main- 
tenance on said premises. 


8. That he will at all times maintain sufficient heat upon 
said premises to prevent plumbing from freezing or break- 
ing, and keep said plumbing clean and unobstructed. 
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9. That he will not make any alterations or additions to 
the structure, equipment or fixtures of said premises with- 
out written consent of the Agency first had and obtained. 


10. That he will conform to the rules and regulations 
made or hereinafter made by the Agency for the manage- 
ment of the building, its drives, grounds and other appur- 
tenances, and for the delivery of goods, merchandise and 
other things by trades people and other persons. 


11. That all personal property in said premises shall be 
and remain at his sole risk, and the Agency shall not be 
liable for any damage to, or loss or theft of, such personal 
property arising from any acts of negligence of any other 
persons, or from the leaking of the roof, or from the burst- 
ing, leaking or overflowing of water, sewer or steam pipes, 
or from heating or plumbing fixtures, or from electric wires 
or fixtures, or from any other cause whatsoever, nor shall 
the Agency be liable for any injury to the person of the 
Occupant or other persons in and about said premises, the 
Occupant expressly agreeing to save the Agency harmless 
in all such cases. 


42. In accordance with law no member of or delegate to 
Congress shall be admitted to any share or part of this con- 
tract, or any benefit to arise therefrom. 


13. In the event that the premises herein were acquired 
by the Agency in condemnation proceedings it is expressly 
understood by the parties hereto that this agreement shall 
be subject to any orders of the United States District Court 
for the District of Columbia entered in such proceedings 
which may be in modification or limitation of the rights 
herein provided. 


Provivep Atways, that if the Occupant shall fail to make 
payments for use and occupancy in advance as aforesaid, 
although there shall have been no legal or formal demand 
made, or shall break or violate any of the within conditions 
or agreements, then and in either of said events, this agree- 
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ment and all things herein contained shall at the option of 
the Agency cease and determine and such failure or viola- 
tion shall operate as a Notice to Quit, any other Notice to 
Quit being hereby expressly waived, and the Agency may 
proceed to recover possession of said premises under and 
by virtue of the provisions of the Code of Law for the Dis- 
trict of Columbia. 


Ir Proceeprxcs shall at any time be commenced for re- 
covery of possession as aforesaid and compromise or set- 
tlement shall be effected either before or after judgment 
whereby the Occupant shall be permitted to retain posses- 
sion of said premises, then such proceedings shall not con- 
stitute a waiver of any condition or agreement contained 
herein or of any subsequent breach thereof or of this agree- 
ment. 


Ir Is Furraee Unpersroop aNp AGREED, that the Agency 
shall be under no liability to the Occupant due to any dis- 
continuance of heat, hot water, or for the discontinuance of 
any other service caused by accidents, breakage or strikes 
or from any accident or damage caused by the handling of 
electric wires or lights, and that the Agency shall not be 
liable for loss of or damage to property of the Occupant 
caused by termites or other vermin, or by rain, snow, water 
or steam that may leak into or flow from any part of said 
premises through any defects in the roof or plumbing, or 
from any other source. 


Ir Is FurrHer Unperstoop anp AGREED, that in the event 
the Occupant is adjudicated a bankrupt or makes an assign- 
ment for the benefit of their creditors, this agreement shall 
at the option of the Agency cease and determine and said 
premises shall be surrendered to the Agency which hereby 
reserves the right, in either of said events, to forthwith re- 
enter and repossess said premises. 


Ir Is FurrHer Unpersroop anp Acreep, that if said prem- 
ises become uninhabitable by reason of fire or other casu- 
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alty not caused by the negligence of the Occupant, its serv- 
ants or agents, the payments for use and occupancy herein 
reserved shall be suspended until said premises have been 
restored to a habitable condition, nothing herein to be con- 
strued, however, as requiring the Agency to rebuild or re- 
store said premises. 


SHovip THE OccvPaNT continue in possession after the 
end of the term herein with permission of the Agency, it is 
agreed that the tenancy thus created can be terminated by 
either party giving to the other party not less than Thirty 
(30) Days’ Written Notice to expire on the day of the month 
from which the Occupancy commenced to run. In so con- 
tinuing, Occupant agrees to make the same monthly pay- 
ments and to keep and fulfill all the other conditions and 
agreements herein, and in case of default in the payment 
for use and occupancy or breach of any said conditions and 
agreements, hereby waives his right to any Notice to Quit. 


It Is FcetHer UNDERSTOOD AND AGREED, that the condi- 
tions and agreements contained herein are binding on, and 
may be legally enforced by the parties hereto, their heirs, 
executors, administrators, successors and assigns, respec- 
tively, and that no waiver of any breach of any condition 
or agreement contained herein shall be construed to be a 
waiver of that condition or agreement or of any subsequent 
breach thereof, or of this agreement. 


Ber if no default occurs on the part of the Occupant, 
then he shall be entitled to not less than Thirty (30) Days’ 
notice to vacate the premises, which notice shall be given in 
writing at least Thirty (30) days before said occupancy is 
intended to be terminated, and the Agency or its successors 
in interest shall be entitled to the same notice from the 
Occupant should he desire to vacate said premises. 


Ir Is Fueruer Acreep that in the event the Occupant 
shall default in the payment of any installment or violate 
any provisions of this agreement, and the Agency shall 
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deem it necessary to institute legal proceedings to prose- 
cute the same, then and in that event, the Occupant ex- 
pressly agrees to pay court costs, notary fees, interest 
and/or reasonable attorney’s fee. 


Ix Wirnness Wuereor the Agency and the Occupant 
have signed these presents the day and year heretofore 
written, 

District or CoLuMBIA 
REDEVELOPMENT Lanp AGENCY 
By Tuomas X O’Toorze 
Agency 
Title: Acting Chief, 
Relocation & 
Management 
Franx J. Lucus, Pres. 
Occupant 
ATTEST: Columbia Plaza Corp. 


Doris H. MarsHauu 
Attesting Officer 


(Seal) 


O12: Rent paldito sic ccacci cons sock eeewn ee saws cones 


a. Former rent $ 


b. Former lessor 


c. Address 
ds Telephone: No.5. <csciie's ainsi ssins aes tines sincere 
e. Verification made by: 

(1) Calling former lessor 0 


(2) Saw rent receipt 
(Properly executed) 


0 2. Former owner 
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14. That he will assume all liability and carry the neces- 
sary insurance required by the D. C. regulations pertaining 
thereto. 


15. That he will prepare the area in such a condition as 
to comply with the D. C. regulations pertaining thereto. 


16. That he will comply with all applicable D. C. and Fed- 
eral laws and regulations pertaining to the operation of 
parking lots in the District of Columbia. 


17. Upon termination of the rental agreement by either 
party, that he will leave the site in a decent, safe and sani- 
tary condition satisfactory to the District of Columbia Re- 
development Land Agency. 


By Tuomas X. O’TooLE 
Agency 
Title: Acting Chief, 
Relocation & 
Management Div. 


Frank J. Lucas, Pres. 
Occupant 
Columbia Plaza Corp. 


Doris H. MarsHaLL 
Attesting Officer 


695 


EXHIBIT ‘‘A” 


2409-2415 F Street, N. W. 
2416 Virginia Avenue, N. W. 
2405-2407 F Street, N. W. 
2417-2419 F Street, N. W. 
2421-2423 F Street, N. W. 
2425-2429 F Street, N. W. 
2414 Virginia Avenue, N. W. 
2410-2412 Virginia Avenue, N. W. 
2401 F Street, N. W. 

2403 F Street, N. W. 

2404 Virginia ‘Avenue, N. W. 
2402 Virginia Avenue, N. W. 
2406 Virginia Avenue, N. W. 
2408 Virginia Avenue, N. W. 
2414-2416 G Street, N. W. & 
2438 Virginia Avenue, N. W. 
2434 Virginia Avenue, N. W. 
2436 Virginia Avenue, N. W. 
2424 Virginia Avenue, N. W 
2426 Virginia Avenue, N. W. 
2428 Virginia Avenue, N. W. 
2430 Virginia Avenue, N. W. 
2400 Virginia Avenue, N. W. 
508 24th Street, N. W. 

510 24th Street, N. W. 

512 24th Street, N. W. 

514 24th Street, N. W. 
516-520 24th Street, N. W. 

522 24th Street, N. W. 

524 24th Street, N. 

526 24th Street, N. 

528 24th Street, N. 

530 24th Street, N. 

532 24th Street, N. 

534 24th Street, N. 

536 24th Street, N. 

538 24th Street, N. 

542 24th Street, N. 

540 24th Street, N. 

544 24th Street, N. 

546 24th Street, N. 

548 24th Street, N. 


RR RL Be aoe 
VBSBARERR 
NEE REESE SSOSe2s 


696 


2406 F Street, N. W. 1,264.48 
552 24th Street, N. W. 797.50 
330 24th Street, N. W. 692.45 
2408 F Street, N. W. 1, 153. 30 
2410 F Street, 5 
2412 F Street, 
2420 F Street, 
2418 F Street, 
2416 F Street, 
2414 F Street, | 
2422 F Street, 
2424 F Street, 
2496 F Street, 
2430 F Street, 
2428 F Street, 
2418-2430 F Street, 
2329 E Street, N. 
2331 E Street, N. 
ee E Street, N. 
7 E Street, N. 
aL 24th Street, N. 
520 Rickard Court, N. 
518 Rickard Court, N 
516 Rickard Cou 
514 Rickard Cou 
512 Rickard Cou 


BUISLELSAGSESBEELSAES, 


315 24th Street, 
517 24th Street, 
519 24th Street, 
521 24th Street, 
524 23rd Street, 
522 23rd Street, 
520 23rd Street, 
518 23rd Street, 
517 Rickard Cou 
519 Rickard Cou 
521 Rickard Cou 


9317 E Street, 
2319 E Street, 
2321 E Street, 
2323 E Street, 
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2311 E Street, N. W. 
2309-2315 E Street, N. W., Bear 
505 24th Street, N. W. 
2315 E Street, 'N. W. 
2313 E Street, N. W. 
2309 E Street, N. W. 
516 23rd Street, N. W. 
532 23rd Street, N. W. 
534 23rd Street, N. W. 
2302 Virginia Avenue, N. 
2300 Virginia Avenue, N. 
2304 Virginia Avenue, N. 
525 24th Street, N. W. 
523 24th Street, N. W. 
507 24th Street, N. W. 
2306 Virginia Avenue, N. 
2308 Virginia Avenue, N. 
2310 F Street, N. W. 
2316 F Street, N. W. 
528 23rd Street, N. W. 
528 23rd Street, N. W. 
514 23rd Street, N. W. 
512 23rd Street, N. 

510 23rd Street, N. 


. 


mM bo 
wos 
on 


BESS 


SSKVACKESSSRRVB 


~ 


Be RSeyy 


pipe whore pepe 
fez) 
EE SE eS 


& 


to 


P09 SD et pet pe 
ih 
1 pe 


gi 


g 


506 23rd Street, N. 
504 23rd Street, N. 
502 23rd Street, N. W. 
500 23rd Street, N. W. 
2324 F Street, N. W. 14,058. 00 
12,042. 73 


2) 
SSant 
SSSSSSESSR 


W. 
W. 
508 23rd Street, N. W. 
W. 
W. 
W. 


ppegeses 
38 
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Defendant’s Exhibit 27 


October 17, 1962 
Columbia Plaza Corporation 
724 Fourteenth Street, N.W. 
Washington 5, D.C. 


Gentlemen: 


Enclosed are the Operating Statements of Squares 32, 
33 and 44 for the two quarter periods April 1-June 30 and 
July 1-September 30, 1962. 


Very truly yours, 


D. F. ANTONELLI, JR. 
President 
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A & G Partnership Operating Statement 
Squares 32, 33 and 44 
April 1 - June 30, 1962 


Operating Revenues $25,843.90 


Operating Expenses 
Car damages 
General supplies & expenses 
Payroll 
Rent expense 
Repairs and maintenance 
Utilities 
Management fees 
Insurance write-off 


Total Operating Expenses 


Net Operating Income $12,820.01 


50% of New Operating Income 
due Columbia Plaza 6,410.01 


Less Interest on $29,000.00 
February 27-March 31, 1962 
April 1-June 30, 1962 

Net Due Columbia Plaza 


Note due DFA&KG 
to June 30 
to Sept. 30 
11,295.68 11,295.68 


Bal. as of 10-1-62 17,704.32 


A & G Partnership Operating Statement 
Squares 32, 33 and 44 
July 1-September 30, 1962 


Operating Revenues 28,981.70 


Operating Expenses 
Car damages $ 18.53 
General supplies and expenses 68.10 
Payroll 2,440.15 
Rent expense 
Repairs and maintenance 
Utilities 
Management fees 
Insurance write-off 


Total Operating Expenses $16,694.36 


Net Operating Income $12,287.34 


50% Net Operating Income Due Columbia Plaza 6,143.67 
Less: Interest $29,000.00 July 1- Sept. 30, 1962 444.00 


Net Due Columbia Plaza $ 5,699.67 
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Pakkinc MaNaGEMENT INCORPORATED 
1725 DeSales Street, N.W. Washington, D.C. 
January 10, 1963 


Columbia Plaza Corporation 
724 —14th Street, N.W. 
Washington 5, D.C. 


Re: Squares 32, 33, 44 


Gentlemen: 


Attached is the operating statement on the above location 
for the quarter October 1 thru December 31, 1962. 


Very truly yours, 
ParkInc ManaGemMeNtT INCORPORATED 


D. F. ANTONELLI JR. 
D. F. Antonelli Jr., Pres. 


Parking MaNaGEMENT INCORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33 & 44 


October 1 thru December 31, 1962 
Parking Revenues $35,438.25 


Operating Expenses 

+= Payroll $ 4,351.18 

Payroll Taxes (for 9 Mos— 
not prev. charged) 347.40 
General Supplies and Expense 106.35 
Licenses & Taxes 185.00 
Repairs & Maintenance 41.10 
Car Damages 789.23 
+ Insurance Write-off 284.54 
Utilities 42.47 
Management Fee 3,543.82 
Casual Labor —0— 
Rent 11,143.38 

* Management fees previously 

omitted 1,006.61 


————- 


Torat Operating Expenses 21,841.08 


Net Operating Income 13,597.17 


## Includes $810.00 April Payroll not previously inclanded in statements. 
* Management fees previously omitted as follows: 


June 30 Statement $ 855.90 
Sept 30 Statement 150.71 


$1006.61 


# Includes $71.12 Insurancewrite-off for April not previously charged. 


New Balance January 1, 1963 on $29,600 obligation computed as follows: 
Original balance 
Less: Net Income— 6/20/62 Qtr. $5,596.01 
Net Income— 9/20/62 Qtr. 5,699.67 
Net Income—12/31/62 Qtr. 6,354.59 


New balance 
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50% Net Operating Income 

due Col. Plaza 6,798.59 
Less: Interest on $29,600.00 

Oct. 1-Dec. 31, 1962 444.00 


Net due Columbia Plaza $ 6,354.59 


Parkinc MaNaGEMEnT, Inc. 
1725 DeSales, N. W. 
Washington 6, D. C. 


April 15, 1963 
Columbia Plaza Corporation 
724 - 14th St., N.W. 
Washington 5, D. C. 


Re: Squares 32, 33, 34 
Gentlemen: 


Attached is the operating statement on the above location 
for the quarter ended March 31, 1963. 


Very truly yours, 
Parking MANAGEMENT INCORPORATED 


Srantey M. Trains 
Stanley M. Tralins, Controller 


Parking ManaGEMENT INCORPORATED 
Statement of Operations 


Columbia Plaza Corp.—Squares 32, 33 and 34 
January 1, 1963 thru March 31, 1963 


Parking Revenues 


Operating Expenses 
Payroll 
Payroll Taxes 
General Supplies and Expense 
Licenses & Taxes 
Repairs & Maintenance 
Car Damages 
Insurance Write-off 
Utilities 
Management Fee 
Casual Labor 
Rent 
*Correction for understatement 
of payroll taxes on 4th qtr. 
statement 


$38,034.90 


3,639.79 
164.70 
49.00 


——S ea 


Toran Operating Expenses 


Net Operating Income 


© Computation for Correction of 1962 Tax Rate 


Correct Incorrect 
Rates Rates 


3.125% —0— 


—o— 

4% 

3.625% 4%o 
X 9,583.46 


$38.33 


Applicable Payroll in 1962 
Adjustment required 


Difference 


21,360.36 


$16,674.54 


Corrected Balance of 
Note # 


12/31/62 (see Att. 
Schedule) $11,695.09 
Less: Net In- 
come qtr. 


ending 

3/31/63 
Balance on 

Note 

3/31/63 3,533.25 
# Interest Expense and 


Net Income correc- 
tions for prior qtrs. 
have been made di- 
rectly to note (see 
att. schedule). 


8,161.84 
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50% of net operating income due 

Columbia Plaza 8,337.27 
Less: Interest on $11,694.09 from 1/1/63 

thru 3/31/63 175.43 


Net due Columbia Plaza Corp. subtracted 
from note balance below 8,161.84 


COLUMBIA PLAZA CORPORATION 


Schedule of Computation of Correction for Interest Overcharge 
in Previous Quarters 


29,600.00 
6% x $24,003.99 (7/1/62 - 9/30/62) ees 
4,003. 


Incorrect amount of interest charged—9/30/62 444.00 


Difference (to be added to net) 83.94 (A) 
Net due Columbia Plaza for qtr. ended 9/30/62 5,699.67 


Corrected net due Columbia Plaza for qtr. ended 9/30/62 $ 5,783.61 
Net due Columbia Plaza for qtr. ended 6/30/62 5,596.01 


Correct net due Columbia Plaza for 6 mos. ended 9/30/62 $11,379.62 
Original balance of note 29,600.00 


Corrected balance of note 9/30/62 $18,220.38 


6% x $18,220.38 (10/1/62 - 12/31/62) $273.30 
Incorrect amount of interest charged 444.00 


Difference to be added to net $170.70 
Net due Columbia Plaza qtr. ended 12/31/62 6354.59 


Corrected net income—qtr. ended 12/31/62 6,525.29 
Corrected balance of note 12/31/62 $11,695.09 


Proof of above computations 
Note balance on previous qtrly. statement 
prior to corrections $11,949.73 
Less: Correction (A) above 
Correction (B) above 254.64 


Corrected balance of note 12/31/62 $11,695.09 


August 16, 1963 

“Our 58th Year’’ 
Mr. Stanley M. Tralins, Controller 
Parking Management, Inc. 
1725 DeSales Street, N. W. 
Washington, 6, D. C. 

Re: Squares 32, 33 and 44 

Dear Mr. Tralins: 


Your Statement of Operations for the quarter ending 
June 30, 1963, for the above-referenced property indicates 
that the share of net operating income due Columbia Plaza 
Corporation was sufficient to pay off our note balance and, 
in addition, you remitted to us a check in the amount of 
$4,320.74. It will be appreciated if you would forward 
to the undersigned the note marked paid and cancelled. 


Very truly yours, 


Doxatp A. Hurst, 
Vice President and Controller 
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Parking ManaceMEnt, Inc. 
1725 DeSales St., N.W. 
Washington 6, D. C. 


July 16, 1963 


Columbia Plaza Corporation 
724 14th St. N. W. 
Washington 5, D. C. 


Re: Squares 32, 33, 44 


Gentlemen: 


Attached is the operating statement on the above loca- 
tion for the quarter ended June 30, 1963. The payment 
due you is $4,320.74 (check enclosed). 


Very truly yours, 


Parking ManacGeMENt, Ixc. 


Stantey M. Traurys 
Stanley M. Tralins, Controller 
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Parking MaNxaGEMENT INCORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33, 44 
April 1, 1963 through June 30, 1963 
Parking Revenues ...--.-0eseeeeeceerseeeees $38,403.70 


Operating Expenses 
Payroll 
Payroll Taxes 
General Supplies and 
Expense 
Licenses & Taxes ....----- 
Repairs & Maintenance .... 
Car Damages 
Insurance Write-off 


Tora, Operating Expenses $22,589.73 


Net Operating Income $15,813.97 
50% of Net Operating Income due 
Columbia Parking $ 7,906.99 
Less Interest on $3,533.25 from 
4/1/63-6/30/63 53.00 


$ 7,853.99 
Less Balance due on note 3,533.25 


Net due Columbia Plaza $ 4,320.74 


So 
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Parkinc MaNnaGemMext, Inc. 
1725 DeSales St., N.W. 
Washington 6, D. C. 


November 4, 1963 


Columbia Plaza Corporation 
724 - 14th Street, N. W. 
Washington 5, D. C. 


Re: Squares 32, 33, 44 
Gentlemen : 


Attached is the operating statement on the above location 
for the quarter ended September 30, 1963. The payment 
due you is $4,522.52 (check enclosed). 


Very truly yours, 
Parking MaNaGEMENT, Inc. 
Sranuey M. Tratrxs 


Stanley M. Tralins, Controller 
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Parking ManaGEMENT INCORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33, 44 
July 1, 1963 thru September 30, 1963 
Parking Revenues $37,038.80 


Operating Expenses 

Payroll $ 5,156.48 
Payroll Taxes 233.33 
General Supplies and 

Expense 63.42 
Licenses & Taxes 
Repairs & Maintenance 75.21 
Car Damages 34.30 
Insurance Write-off 236.89 
Ttilities 7.52 
Management Fee 3,703.87 
Casual Labor 
Rent 16,219.05 
Utility Deposits 55.00 
Surfacing 2,182.51 
Management Fee 

Adjustment 26.28 


Torat Operating Expenses $27,993.76 


Net Operating Income 9,045.04 


50% of Net Operating Income due 
Columbia Parking $ 4,522.52 
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Parking ManaGeMent, Inc. 
1725 DeSales St., N.W. 
Washington 6, D. C. 


January 15, 1964 


Columbia Plaza Corporation 
900-17th Street, N. W. 
Washington 6, D. C. 
Re: Squares 32, 33, 44 
AG-1, 2, 15 


Gentlemen: 


Attached is the operating statement on the above loca- 
tion for the quarter ended December 31, 1963. The pay- 
ment due you is $7,809.63. 


Very truly yours, 


Parkinc ManaGEMENt, Inc. 


Srantey M. Tratms 
Stanley M. Tralins, Controller 
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Parkinc MaNaGEMENT INCORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33, 44 
October 1, 1963 through December 31, 1963 
Parking Revenues $43,553.90 


Operating Expenses 
Payroll $ 4,693.83 
Payroll Taxes 212.40 
General Supplies and 
Expense 147.95 
Licenses & Taxes 185.00 
Repairs & Maintenance 83.95 
Car Damages 116.68 
Insurance Write-off 271.71 
Utilities 
Management Fee 4,355.38 
Casual Labor 
Rent 17,849.70 
Advertising 18.05 


—_—_— 


Tora, Operating Expenses 


Net Operating Income 


50% of Net Operating Income due 
Columbia Plaza 
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Parxinc ManaGEeMENT, Inc. 
1725 DeSales St., N.W. 
Washington 6, D. C. 


April 16, 1964 
Columbia Plaza Corporation 


900-17th Street, N. W. 
Washington 6, D. C. 


Re: Squares 32, 33, 44 


Gentlemen: 


Attached is the operating statement on the above loca- 
tion for the quarter ended March 31, 1964. The payment 
due you is $6,182.94. 


Very truly yours, 


Parking ManacEMEnt, Inc. 


Srantey M. Trams 
Stanley M. Tralins, Controller 
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Parkrxc MaNnaGEMENT INCORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33, 44 
January 1, 1964 through March 31, 1964 
Parking Revenues $44,707.50 


Operating Expenses 
Payroll $ 5,232.33 
Payroll Taxes 216.26 
General Supplies and 

Expense 48.68 

Licenses & Taxes 
Repairs & Maintenance 715.48 
Car Damages 224.29 
Insurance Writeoff 271.72 
Utilities 87.03 
Management Fee 4,471.51 
Casual Labor 
Rent 
Promotion 
Research and Development 
Miscellaneous—Heater 


Toran Operating Expenses $32,341.63 


Net Operating Income $12,365.87 


50% of Net Operating Income due 
Columbia Plaza $ 6,182.94 
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Parkinc ManacemMent, Inc. 
1725 DeSales St., N.W. 
Washington 6, D. C. 


July 27, 1964 


Columbia Plaza Corporation 
900-17th Street, N. W. 
Washington 6, D. C. 


Re: Squares 32, 33, 44 


Gentlemen: 


Attached is the operating statement on the above loca- 
tion for the quarter ended June 30, 1964. The payment 
due you is $12,737.37. 


Very truly yours, 


Parking Manacement, Ixo. 


Stantey M. Tratoys 
Stanley M. Tralins, Controller 
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ParginGc ManaGEMENT INCORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33, 44 
April 1, 1964 through June 30, 1964 
Parking Revenues $59,038.55 


Operating Expenses 
Payroll 
Payroll Taxes 
General Supplies and 

Expense 

Licenses & Taxes 
Repairs & Maintenance 
Car Damages 
Insurance Write-off 
Utilities 
Management Fee 
Casual Labor 
Rent 
Advertising 


Tora Operating Expenses $33,563.81 


Net Operating Income $25,474.74 


50% of Net Operating Income $12,737.37 


ee 
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Pazxinc ManaGement, Inc. 
1725 DeSales St., N.W. 
Washington 6, D. C. 


October 23, 1964 


Columbia Plaza Corporation 
900-17th Street, N. W. 
Washington 6, D. C. 


Re: Squares 32, 33 & 44 


Gentlemen: 


Attached is the operating statement on the above loca- 
tion for the quarter ended September 30, 1964. The pay- 
ment due you is $10,691.03. 


Very truly yours, 


Parkinc ManaGEMENT, Inc. 


Stantey M. Tears 
Stanley M. Tralins, Controller 
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ParsinG MaNaGEMENT INcORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33 & 44 
July 1, 1964 through September 30, 1964 
Parking Revenues $54,403.25 


Operating Expenses 
Payroll $ 5,513.22 
Payroll Taxes 228.50 
General Supplies and 
Expense 46.77 
Licenses & Taxes 
Repairs & Maintenance 
Car Damages 
Insurance Write-off 
Utilities 
Management Fee 
Casual Labor 
Rent 
Advertising & Promotion 
(sign lettering) 


Tora: Operating Expenses $33,021.20 


Net Operating Income $21,382.05 


50% of Net Operating Income $10,691.03 


—————— 
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Parking Manacement, Inc. 
Description of Payment 
DATE INV. NO. AMOUNT 


JAN 22 65 AG1,2,15 RENT RE. STATE 
FOR QTR ENDING DEC. 31, 64 AS PER ATTACHED 


7,314.40 
Detach Before Depositing Check 


Parkrnc ManaceMeEnt, Inc. 
1725 DeSales St., N.W. 
Washington 6, D. C. 
January 21, 1965 


Columbia Plaza Corporation 
900 -17th Street, N. W. 
Washington 6, D. C. 


Re: Squares 32, 33, and 44 
Gentlemen: 


Attached is the operating statement on the above loca- 
tion for the quarter ended December 31, 1964. The pay- 
ment due you is $7,314.40. 


Very truly yours, 


Parktnc ManaGEMENT, Ino. 


Srantey M. Trays 
Stanley M. Tralins, Controller 


Parking MaNaGEMENT INCORPORATED 
Statement of Operations 
Columbia Plaza Corporation—Squares 32, 33, and 44 
October 1, 1964 through December 31, 1964 
Parking Revenues 


Operating Expenses 

Payroll $ 5,494.75 
Payroll Taxes 226.66 
General Supplies and 

Expense 44.20 
Licenses & Taxes 185.00 
Repairs & Maintenance 212.13 
Car Damages 
Insurance Write-off 332.76 
Utilities 39.77 
Management Fee 4,689.08 
Casual Labor 
Rent 21,036.00 
Lighting Maintenance 1.50 


Total Operating Expenses $32,261.85 


Net Operating Income $14,628.80 


50% of Net Operating Income $ 7,314.40 


ee 
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Defendant's Exhibit 28 
February 7, 1964 


Mr. D. F. Antonelli, Jr. 
Parking Management, Inc. 
1725 DeSales Street, N. W. 
Washington, D. C. 20006 


Re: Columbia Plaza Parking Lot 
Square 33, Lot 84 


Dear Nick: 


Columbia Plaza Corporation has executed a long-term 
lease, effective March 1, 1964, with the Redevelopment 
Land Agency for the Columbia Plaza urban renewal project 
site. This has the effect of terminating the previous oceu- 
pancy arrangement under which you were operating a 
parking lot. 


Architectural and construction plans are progressing and 


our builder plans to commence preliminary site prepara- 
tion work on or about March 1, 1964. It is requested, 
therefore, that your firm make arrangements to discon- 
tinue its parking operations within Lot $4, Square 33, on 
or before March 1, 1964, so that the builder will have 
unobstructed access to the entire property at that time. 


Sincerely, 


Frank J. Lucus, President 
Columbia Plaza Corporation 


[Return Receipt Requested] 
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Defendant’s Exhibit 29 


Kixepon Gov, JR. 
Attorney at Law 
1725 De Sales Street, N. W. 
Washington 6, D. C. 


EXecutive 3-4944 


February 28, 1964 


Columbia Plaza Corporation 
c/o Shannon & Luchs 

900 Seventeenth Street, N.W 
Washington 6, D. C. 


Re: Square 33, Lot & 
Gentlemen: 


This is to notify you that under our existing parking 
agreement we are entitled to stay in possession until such 
time as an excavation permit is issued and construction is 
ready to begin at which time we will relinquish portions 
of the site as needed. 


Your notice of February 7, 1964 is therefore rejected as 
you had no right to give such notice. 


Very truly yours, 


Kixepon Gov, Jr. 
Kingdon Gould, Jr. 
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Defendant's Exhibit 30 
Registered Mail 
March 5, 1964 


Kingdon Gould, Esquire 
1725 DeSales Street, N.W. 
Washington, D. C. 20006 


Dear Mr. Gould: 


We have your letter of February 28, 1964 in which you 
refer to your ‘‘existing parking agreement’? with respect 
to Square 33 Lot 84. 


Will you please specify the date of the agreement to 
which you refer and the section of that agreement which 
you contend justifies you in rejecting our notice to vacate? 


We would appreciate an immediate reply. 
Sincerely, 


JH 
Justin Hurders 
JH: bs 


bee: Frank J. Luchs 
James F. Salkeld 
Donald A. Hurst 
John McShain 
Philip S. Peyser, Esq. 
Paul S. Fry 
Roger Robb, Esq. 
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Defendant's Exhibit 31 
March 23, 1964 


Mr. D. F. Antonelli, Jr. 
Kingdon Gould, Jr., Esq. 
1723 DeSales Street, N. W. 
Washington, D. C. 20006 


Dear Sirs: 


As you know, the District of Columbia Redevelopment 
Land Agency has increased the rent from $7,012.00 per 
month to $27,406.31 per month on the real estate properties 
upon which you are operating parking facilities on behalf 
of Columbia Plaza Corporation. 


Columbia Plaza Corporation has paid, to the District 
of Columbia Redevelopment Land Agency, the sum of 
$27,406.31 for the March 1964 rent. Your check to the 
order of Columbia Plaza Corporation in the sum of 
$7,012.00 has been applied toward partial reimbursement 
for its expenditures in the amount of $27,406.31. 


You are hereby requested to reimburse Columbia Plaza 
Corporation immediately for the balance of $20,394.31 for 
the March 1964 rent in accordance with your written agree- 
ment to pay the monthly rental and all the direct expenses 
necessary to carry on a parking operation on all of the 
properties listed in the agreement. 


Very truly yours, 


Fraxkx J. Lucus, President 
Columbia Plaza Corporation 


725 


Defendant's Exhibit 32 
May 18, 1964 
Mr. D. F. Antonelli, Jr. 
Kingdon Gould, Jr., Esq. 
1725 DeSales Street, N. W. 
Washington, D. C. 20006 


Dear Sirs: 


As you know, the District of Columbia Redevelopment 
Land Agency has increased the rent from $7,012.00 per 
month to $27,406.31 per month on the real estate properties 
upon which you are operating parking facilities on behalf 
of Columbia Plaza Corporation. 


Columbia Plaza Corporation has paid, to the District 
of Columblia Redevelopment Land Agency, the sum of 
$27,406.31 for the April 1964 rent. Your check to the 
order of Columbia Plaza Corporation in the sum of 
$7,012.00 has been applied toward partial reimbursement 


for its expenditure in the amount of $27,406.31. 


You are hereby requested to reimburse Columbia Plaza 
Corporation immediately the sum of $40,788.62 for the 
balance of both the March 1964 and April 1964 rent in ac- 
cordance with your written agreement to pay the monthly 
rental and all the direct expenses necessary to carry on a 
parking operation on all of the properties listed in the 
agreement. 


You are further requested to promptly furnish to the 
Corporation the accounting for the operations of the park- 
ing lots for the quarter ending March 31, 1964 together 
with a check for the rent due the Columbia Plaza Corpora- 
tion from said operation. 


Very truly yours, 


Donatp A. Hurst, 
Treasurer 
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Defendant's Exhibit $3 


June 5, 1964 
Mr. D. F. Antonelli, Jr. 
Kingdon Gould, Jr. 
1725 DeSales Street, N. W. 
Washington, D. C. 20006 


Dear Sirs: 


As you know, the District of Columbia Redevelopment 
Land Agency has increased the rent from $7,012.00 per 
month to $27,406.31 per month on the real estate properties 
upon which you are operating parking facilities on behalf 
of Columbia Plaza Corporation. 


Columbia Plaza Corporation has paid, to the District of 
Columbia Redevelopment Land Agency, the sum of 
$27,406.31 for the May 1964 rent. Your checks to the order 
of Columbia Plaza Corporation in the sum of $12,024.00 
have been applied toward partial payment for its expendi- 


ture in the amount of $27,406.31. 


You are hereby requested to reimburse Columbia Plaza 
Corporation immediately the sum of $61,182.93 for the 
balance of the March, April and May 1964 rent in: accord- 
ance with your written agreement to pay the monthly rental 
and all the direct expenses necessary to carry on a park- 
ing operation on all of the properties listed in the 
agreement. 


You are further requested to promptly furnish to the 
Corporation the accounting for the operations of the park- 
ing lots for the quarter ending ending March 31, 1964 
together with a check for the rent due the Columbia Plaza 
Corporation from said operation. 


Very truly yours, 


Doxatp A. Horst, 
Treasurer 
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Defendant’s Exhibit 34 


Kinopon Govip, Jr. 
Attorney at Law 
1725 De Sales Street, N. W. 
Washington, D. C. 20036 
EXecutive 3-4944 
June 12, 1964 

Mr. Donald A. Hurst, Treasurer 
Columbia Plaza Corporation 
900 17th Street, N. W. 
Washington, D. C. 


Dear Mr. Hurst: 


This acknowledges receipt of your letter of May 8, 1964, 
in which you again demand that Antonelli and Gould pay 
to Columbia Plaza Corporation the monthly sum of 
$27,406.31, for the properties on which we operate parking 
facilities. 

As you know, the question of the responsibility for the 
$27,406.31 monthly payment is presently in litigation be- 
tween us. It would serve no useful purpose to review all 
of the arguments on each side. Very simply, it’s our 
position that we have a contract with the Columbia Plaza 
Corporation which calls for the monthly rental of $7,012.00, 
together with a certain additional payment. We have 
abided by that contract in the past and intend to continue 
to do so. We do not conceive that we are under obligation 
to make the additional payment which you suggest in your 
letter. I might add, that we are advised by counsel that 
our position is sound. 


Accordingly to our records the financial statement for 
the first quarter of 1964, together with our check in the 
amount due was forwarded to you on June 5, 1964. 

Very truly yours, 


Kiyepon Govurp, Jr. 
KG/jd Kingdon Gould, Jr. 


Defendant’s Exhibit 35 


June 23, 1964 
Mr. Kingdon Gould, Jr. 
1725 DeSales Street, N. W. 
Washington, D. C. 20086 


Dear Mr. Gould: 


Receipt is acknowledged of the communication from your 
controller, Mr. Stanley M. Tralins, dated April 16, 1964, 
and the statement of operations for the period January 1 
through March 31, 1964, and check for $6,182.94, dated 
June 3, 1964, enclosed therewith, which were received about 
June 8, 1964, and your letter of June 12, 1964. 


Your attention is called to the provisions of the agree- 
ment between Columbia Plaza Corporation and A & G 
partnership, composed of you and Mr. Antonelli. By the 
terms of that agreement, you and Mr. Antonelli agreed to 
pay the monthly rental to the Redevelopment Land Agency, 
which from time to time has been increased, and since 
March 1, 1964, has been $27,406.31. Prior to that increase, 
you and Mr. Antonelli assumed and paid all increases in 
the monthly rental charge by Redevelopment Land Agency. 
Columbia Plaza Corporation looks to you and Mr. Antonelli 
for payment of the increase that occurred March 1, 1964. 


The agreement between Columbia Plaza Corporation and 
you and Mr. Antonelli specifically provides that you will 
pay the monthly rental and all direct expenses necessary 
to carry on the parking operation, and that any balance 
resulting from the monthly operation will be divided 
equally between Columbia Plaza Corporation and your 
partnership. There is no provision in the agreement for 
a deduction by you of a management fee of 10% of the 
parking revenues. Columbia Plaza Corporation, therefore, 
takes exception and objects to the deduction of the man- 
agement fee of $4,471.51 shown in your statement of opera- 
tions for the period January 1 through March 31, 1964, and 
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hereby demands immediate payment of one-half of that 
amount. 


Columbia Plaza also requests that you furnish imme- 
diately itemized statements and supporting vouchers for all 
items shown in your statement of operations for the above 
mentioned period. 


Your above described check is being deposited subject to 
payment by you of the balance of Redevelopment Land 
Agency rent and one-half the item of $4,471.51, and subject 
also to what your itemized statements and vouchers may 
disclose. 


Very truly yours, 


Donatp A. Hurst, 
Treasurer 


Defendant’s Exhibit 36 
August 11, 1964 
Mr. D. F. Antonelli, Jr. 
Mr. Kingdon Gould, Jr. 
1725 DeSales Street, N.W. 
Washington, D. C. 20006 


Dear Sirs: 


This will acknowledge receipt today of your check in the 
amount of $7,012.00. As you know, the District of Columbia 
Redevelopment Land Agency has increased the rent from 
$7,012.00 per month to $27,406.31 per month on the real 
estate properties upon which you are operating parking 
facilities on behalf of Columbia Plaza Corporation. 


Columbia Plaza Corporation has paid, to the District of 
Columbia Redevelopment Land Agency, the sum of $27,- 
406.31 for the August 1964 rent. Your check to the order of 
Columbia Plaza Corporation in the sum of $7,012.00 has 
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been applied toward partial payment for its expenditure 
in the amount of $27,406.31. 


You are hereby requested to reimburse Columbia Plaza 
Corporation immediately the sum of $122,365.86 for the 
balance of the March, April, May, June, July and August 
1964 rent in accordance with your written agreement to 
pay the monthly rental and all the direct expenses neces- 
sary to carry on a parking operation on all of the properties 
listed in the agreement. 

Very truly yours, 


Doxwatp A. Hurst, 
Treasurer 


Defendant’s Exhibit 37 


December 8, 1964 
Mr. D. F. Antonelli, Jr. 
Mr. Kingdon Gould, Jr. 
1725 DeSales Street, N.W. 
Washington, D. C. 20006 
Dear Sirs: 

This will acknowledge receipt of your check in the amount 
of $7,012.00. As you know, the District of Columbia Rede- 
velopment Land Agency has increased the rent from 
$7,012.00 per month to $27,406.31 per month on the real 
estate properties upon which you are operating parking 
facilities on behalf of Columbia Plaza Corporation. 


Columbia Plaza Corporation has paid, to the District of 
Columbia Redevelopment Land Agency, the sum of $27,- 
406.31 for the November 1964 rent. Your check to the order 
of Columbia Plaza Corporation in the sum of $7,012.00 has 
been applied toward partial payment for its expenditure 
in the amount of $27,406.31. 
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You are hereby requested to reimburse Columbia Plaza 
Corporation immediately the sum of $183,548.79 for the 
balance of the March through October 1964 rent in accord- 
ance with your written agreement to pay the monthly 
rental and all the direct expenses necessary to carry on a 
parking operation on all of the properties listed in the 
agreement. 

Very truly yours, 


Dowaitp A. Hurst, 
Treasurer 


Defendant’s Exhibit 38 
Mr. Kingdon Gould, Jr. 
1725 DeSales Street, N.W. 
Washington, D. C. 20006 


Dear Mr. Gould: 


Receipt is acknowledged of the communication from your 
comptroller, Mr. Stanley M. Traline, dated January 21, 
1965, and the statement of operations for the period Octo- 
ber 1, 1964 through December 31, 1964, and a check for 
$7,314.40 enclosed therewith which were received about 
March 5, 1965. 


Your attention is called to the provisions of the agree- 
ment between Columbia Plaza Corporation and A & G 
Partnership, composed of you and Mr. Antonelli. By the 
terms of that agreement, you and Mr. Antonelli agreed to 
pay the monthly rental to the Redevelopment Land Agency, 
which from time to time has been increased, and since 
March 1, 1964 has been $27,406.31. Prior to that increase, 
you and Mr. Antonelli assumed and paid all increases in 
the monthly rental charges by Redevelopment Land Ageney. 
Columbia Plaza Corporation looks to you and Mr. Antonelli 
for payment of the increase that occurred March 1, 1964. 
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The agreement between Columbia Plaza Corporation and 
you and Mr. Antonelli specifically provides that you will 
pay the monthly rental and all direct expenses necessary 
to carry on the parking operation, and that any balance 
resulting from the monthly operation will be divided 
equally between Columbia Plaza Corporation and your 
partnership. There is no provision in the agreement fora 
deduction by you of a management fee of ten per cent of 
the parking revenues. Columbia Plaza Corporation, there- 
fore. takes exception and objects to the deduction of the 
management fee of $4.689.08 shown in your statement of 
operations for the period October 1, 1964 through December 
31, 1964, and hereby demands immediate payment of one- 
half of that amount. 


Columbia Plaza also requests that you furnish immedi- 
ately itemized statements and supporting vouchers for all 
items shown in your statement of operations for the above- 
mentioned period. 

Your above-described check is being deposited subject to 
payment of the balance of the Redevelopment Land Agency 


rent and one-half the item of $4,689.08, and subject also to 
what your itemized statements and vouchers may disclose. 


Very truly yours, 


Doxatp A. Hurst 
Treasurer 
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Defendant's Exhibit 39 


LAW OFFICES 
WILLIAMS, WADDEN & STEIN 
1000 HILL BUILDING 
WASHINGTON, bD. c. 20006 
METROPOLITAN 8-6565 
March 30, 1965 
Mr. Donald A. Hurst 
Treasurer, Columbia 
Plaza Corporation 
900 - 17th Street, N.W. 
Washington, D. C. 


Dear Mr. Hurst: 


This will further acknowledge vour letter of March 16, 
1965 to Mr. Kingdon Gould, with reference to the parking 
operations on what is now the Columbia Plaza Urban Re- 
newal Area. 


You are aware, of course, that the statements set forth 
in the second and third paragraphs of your letter are pres- 
ently at issue in the United States District Court for the 
District of Columbia. Briefly and without intending to be 
all inclusive, the position of Messrs. Gould and Antonelli 
is that there is not now, nor was there ever, an agreement 
m effect whereby they would pay the monthly rental to 
the Redevelopment Land Agency irrespective of the size 
of that rental. There was a specific written contract be- 
tween Columbia Plaza Corporation and A and G partner- 
ship that set forth a specific monthly rental. Moreover, as 
the pleadings in the Federal Court assert and as the depo- 
sitions of the plaintiffs in that case make clear, the manage- 
ment fee was regularly deducted from the Statement of 
Operations, pursuant to the contract in force at that time. 


Very truly yours, 


Rarmonp W. Beran 
RWB:sh 
ee: Arthur J. Hilland, Esq. 
Kingdon Gould, Jr., Esq. 
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Defendant's Exhibit 50 
July 11, 1961 
MEMORANDUM 
TO: D. F. Antonelli, Jr. 
FROM: Kingdon Gould, Jr. 
SUBJ: Columbia Plaza 


1. Instead of the Columbia Plaza Project being in corpo- 
rate form, I would prefer to do it as a partnership or joint 
venture so that depreciation could be taken personally. 


2 The two percentage points due us for August and 
September will be delivered. 


3. Three and one-half percentage points additionally 
making a grand total of 28. 


4. $300,000 added to second trust note under the same 
terms and conditions as in present contract. 


5. $19 per sq. ft. in cash at settlement. 


6. All parking in and on the Columbia Plaza site whether 
for residential, commercial, transient, daytime, nighttime, 
overnight, or weekend parking, except the number of spaces 
necessary for the use of the proposed hotel up to a total of 
one parking space for each sleeping room in the finished 
hotel with the further proviso that if the hotel needs to have 
the parking, managed or operated, Parking Management, 
Ine. shall be engaged for that purpose at competitive rates. 
Term of the lease between PMI and Columbia Plaza shall 
be 50 years, and the rental shall be computed at 40% of the 
Gross Parking income. A sum to be agreed on will be paid 
monthly and an audited statement will be prepared and sub- 
mitted 30 days after each lease year ends. 


7. Last and most important, settlement shall be not later 
than September 1, 1961. The term settlement means cash or 
check in hand, not promises, not unavoidable delays, not 
Government red tape, but cash or check in hand no later 
than September 1, 1961; otherwise the deal is off all the 
way around and the contract as it now stands without this 
Amendment prevails. 
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Defendant's Exhibit 51 


COLUMBIA PLAZA CORPORATION 
724 FOURTEENTH STREET, N.W. 
WASHINGTON 5, D. C. 


July 17, 1961 
Mr. D. F. Antonelli, Jr. 
Mr. Kingdon Gould, Jr., and 
Mrs. Mary Gould 
1719 DeSales Street, N.W. 
Washington 6, D. C. 


Dear Sirs and Madam: 


We have reviewed the memorandum of July 11, 1961, 
from Mr. Kingdon Gould, Jr., to Mr. D. F. Antonelli, Jr., 
relative to the Columbia Plaza project. 


We understand from Mr. James F. Salkeld that Mr. 
Antonelli has tentatively agreed to take an additional two 
percentage points of stock rather than the three and one- 
half requested in the memorandum, and has also agreed to 
have $250,000.00 added to the note under the same terms 
and conditions as in the present contract, instead of the 
$300,000.00 referred to in the memorandum and would so 
recommend to Mr. Gould. Although these two items are 
contrary to our written agreement together with amending 
letter of March 2, 1961, we are considering giving up this 
additional stock and adding the additional amount onto 
the note in accordance with Mr. Salkeld’s understanding 
with Mr. Antonelli, provided we can promptly arrange for 
a private sale of the property to R. L. A. in such a manner 
as to allow R. L. A. to name Columbia Plaza Corporation 
the redeveloper. 


Mr. Salkeld has indicated to Mr. Antonelli that he felt 
the cash payment at the time of settlement for the property 
would be $18.25 per foot and we stand ready to enter into 
a contract with you based on a price of $18.25 per foot cash 
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and a note for the balance of the purchase price at the time 
of settlement. We stand ready to execute the contract 
promptly and any agreement reached under the terms of 
this letter is based on the understanding that you also are 
ready to execute the contract promptly and, therefore, it 
will not be necessary for us to pay you the two percentage 
points of stock due for August and September. 


There seems to be a misunderstanding between A&G 
Parking Company and the corporation as to the agreement 
of December 7, 1960. If you will refer to the agreement, it 
provides that the corpoartion will lease to the A & G or its 
designee, for a term of 50 years at an annual rental of 
$50.00 per car space or 40% of the annual gross parking 
receipts, whichever is greater, any of the parking facilities 
that are available on a concession basis. It is the present 
intention of the corporation in its best financial interests 
to operate all of the parking facilities on the project itself, 
and not to put out on a concession basis. However, you can 
be assured that if at anytime in the future the corporation 
decides to put out on a concession basis any part of the 
parking facilities, it will lease the facilities to A & G Corpo- 
ration in accordance with the agreement of December 7, 
1960. 


As to the question of the Columbia Plaza project being in 
a partnership or joint venture form rather than a corpo- 
rate form, we are agreeable to giving consideration to the 
possibility if there is a tax advantage to the principals in- 
volved. However, bear in mind that it is our understanding 
of current F.H.A. regulations that all projects insured by 
the F.H.A. must be in corporate form. 


If, after receipt of this letter, you are agreeable to exe- 
cating the contract for the sale of the property to R. L. A. 
in accordance with the terms and conditions of our agree- 
ment of March 2, 1961, as amended by the letter of March 
2, 1961, and this letter, we shall proceed to arrange for the 
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execution of the contract and settlement thereunder as soon 
as all details are complete. 
Very truly yours, 


Cotumsp1a Piaza CoRPoRATION 


President 
CC - Mr. Edwin Kahn 
CC-Mr. James Kunen 


Defendant’s Exhibit 54 
May 17, 1960 
NEGOTIABLE Promissory Note 
Washington, D.C. $50,000.00 


FOR VALUE RECEIVED, on or before one year after 
date Columbia Plaza Corp. promises to pay to the order of 
Mary T. Gould, Kingdon Gould, Jr., and D. F. Antonelli, 
Jr., the sum of Fifty Thousand Dollars ($50,000.00). 


Columbia Plaza Corp. waives presentment, protest and 
demand, notice of protest, demand and dishonor and non- 
payment of this note and agrees to pay all costs of collec- 
tion when incurred, including reasonable attorneys fees. 
Columbia Plaza Corp. does hereby authorize irrevocably 
any attorney of any court of record to appear for it in such 
court during term or vacation at any time after one year 
from date and to confess a judgment without process 
against it in favor of the holder of this note for such amount 
as may appear to be unpaid thereon, together with six per- 
cent (6%) interest after maturity, costs and ten percent 
(10%) attorneys fees on the above principal amount and 
to waive and release all errors which may intervene in any 
such proceedings and to consent to immediate execution 
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upon said judgment, hereby ratifying and confirming all 
that said attorney may do by virtue hereof. 


CorumBia Piaza Corp. 
President 
Treasurer 


Defendant's Exhibit 55 
Moscres or Specian Mretrxe or Boarp or DrmecTors 
or CotvmsB1a Piaza CorPORATION 
July 7, 1960 

A special meeting of the Board of Directors was held at 
the Corporation’s offices on July 7, 1960 at 2:00 P.M. All 
members of the Board were present. Mr. Salkeld served as 
Chairman and Mr. James L. Kunen served as Secretary. 


Upon motion duly made and seconded, the following reso- 
lutions were unanimously adopted: 


RESOLVED, That the services of William T. Han- 
nan, attorney, be retained by the Corporation as Asso- 
ciate Counsel for a period of five (5) years at the 
annual fee of $12,000.00, same commencing as of July 
1, 1960, with first payment theron due on June 30, 1961, 
in the sum of $12,000.00. Thereafter, payments are to 
be made on the basis of $2,000.00 per month until pay- 
ments are current, then at the rate of $1,000.00 per 
month. This contract will not be terminated except for 
nonperformance on behalf of Mr. Hannan. 


During the discussion of this resolution, it was under- 
stood to be the sense of the Board that the Associate Coun- 
sel would in no way act independently but would perform 
his services under the supervision and direction of the 
Counsel for the Corporation. 


On motion duly made and seconded, the Corporation 
unanimously adopted the following resolution: 

RESOLVED, That the appropriate officers be au- 

thorized to execute an agreement with Messrs. Antonelli 
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and Gould substantially to the effect that the Corpora- 
tion issue to them 200 shares of the Corporation’s au- 
thorized stock in lieu of the Corporation’s payment 
of an outstanding corporate note in the amount of 
$50,000, which was executed by the Corporation as part 
payment of the deposit required for certain real prop- 
erty purchased from Messrs. Antonelli and Gould, and 
which note is to be returned to the Corporation upon 
issuance of the said 200 shares. 


Upon motion duly made, seconded and unanimously car- 
ried, the meeting was adjourned. 
Secretary 


Defendant's Exhibit 56 
February 28, 1962 
Shannon & Luchs Co. 
Washington, D. C. 
Atten: Mr. Don Hurst 
Gentlmen: 


In accordance with instructions received from Mr. An- 
tonelli in the settlement and disbursal of funds received in 
the sale of 106 lots in Squares 32, 33 and 44, please be 
advised that we have received from Mr. Antonelli direc- 
tions to make the following disbursements and that such 
amounts appear on our settlement statement: 


1. Pay Shannon & Luchs Co. commission of $50,000.00. 


2. Pay John McShain, 17 Spring Garden Road, Phila., 
Pa., advance for architectural fees, $40,000.00. 


3. Pay Columbia Plaza Corp. for return of deposit, 
$50,000.00. 


Very truly yours, 


T. M. Kr 
Escrow Officer 


Defendant's Exhibit 59 
AGREEMENT 


THIS AGREEMENT, made this 7th Day of December, 
1960, by and between KINGDON GOULD, JR. and MARY 
T. GOULD, Husband and Wife, and D. F. ANTONELLI, 
JR. (hereinafter together referred to as Owners), and 
COLUMBIA PLAZA CORPORATION (hereinafter re- 
ferred to as Plaza) ; 


WITNESSETH, that the parties entered into an agree- 
ment executed on May 17, 1960, and desire by this agree- 
ment to amend said agreement as hereinafter provided, 
and to reduce to writing other agreements among the 
parties. 


NOW, THEREFORE, in consideration of the mutual 
promises herein contained, it is agreed: 


1. Owners agree to endorse the promissory note referred 
to in Paragraph 3 of said agreement, without recourse, to 
Plaza as payment to Plaza and, in exchange therefor, Plaza 
agrees to issue to Owners two hundred (200) shares of its 
common stock. The parties agree that such stock constitutes 
part of the deposit under the agreement executed May 17, 
1960, and shall be subject to all of the provisions of said 
agreement which would be applicable to the aforesaid 
promissory note in the amount of $50,000. Subject to the 
foregoing sentence, the Owners while holding said stock as 
a deposit shall have all rights of ownership, including the 
right to vote and the right to dividends. After settlement 
under the contract to be entered into pursuant to the agree- 
ment of May 17, 1960 (at which settlement the said stock 
shall be deemed to have a value of $50,000), Owners shall 
have full and complete ownership of said stock. 
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2. Plaza covenants and warrants that its total authorized 
stock consists of One Thousand (1,000) shares, all of one 
class. Plaza further covenants and warrants that if its au- 
thorized stock is ever increased, such additional stock will 
be issued only for cash and Owners will have the right (at 
their option) to purchase twenty percent (20%) of all such 
additional stock at the issuance price. Plaza further cove- 
nants and warrants that all stock certificates now or here- 
after issued by it to its stockholders will bear a legend 
stating that such stock is subject to the terms of this agree- 
ment. 


3. Paragraph 2 of the aforesaid agreement of May 17, 
1960 is hereby amended to read as follows: 


“(2) Settlement after execution of the contract de- 
scribed in paragraph 1 shall be at such date after exe- 
cution and prior to three years from the date of this 
agreement as Owners may select. If any land which is 
the subject of such contract is subject to proceedings 


for condemnation at the end of the said three year 
period, Owners shall have the right to postpone settle- 
ment as to such land, and to receive the proceeds of the 
condemnation award, and the total sales price provided 
in paragraph 1 (based upon a price of $21 per square 
foot) shall be reduced by the proceeds actually received 
by Owners. If the proceeds actually received by the 
Owners is more than $21 per square foot for the land 
so condemned, the total sales price provided in para- 
graph 1 (based upon a price of $21 per square foot) 
shall be reduced only by that amount which is equal to 
a price of $21 per square foot for the land so con- 
demned. The land so condemned, for which the pro- 
ceeds of the condemnation award is received by the 
Owners, shall no longer be subject to this Agreement.” 
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IN WITNESS WHEREOF, the parties unto this agree- 
ment have hereunto set their hands and seals on the date 
first above written. 

D. F. ANTONELLI, Jk, Owner 
(SEAL) 

Kixcpos Govp, Jr., Owner 
(SEAL) 


Mary T. Govip, Owner 


(SEAL) 
Cotcumpi1a Piaza CoRPORATION 


President 
Address 
ATTEST: 
Secretary 
[Corporate Seal] 


GUARANTEE 


As an inducement to Owners to enter into this Agreement, 
JAMES SALKELD personally guarantees the perform- 
ance of the terms of this Agreement by Columbia Plaza 
Corporation. 

(SEAL) 
JaMeS SALKELD 
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Defendant’s Exhibit 62 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
919 EIGHTEENTH STREET, N.W., WASHINGTON, D.c. 20006 


November 2, 1964 
Columbia Plaza Corporation 
900 17th Street, N. W. 
Washington, D. C. 


Gentlemen: 


As you know, Section 603 of your Lease Agreement with 
this Agency, Contract No. DC-RLA-524(L), requires that 
you commence the construction of improvements no later 
than nine months from the date of execution of your Agree- 
ment. Since the contract was executed on J anuary 31, 1964, 
the requirement of the contract is that construction is to 
begin by October 31, 1964. It is our understanding that you 
have not complied with this requirement. 


Accordingly, pursuant to Section 1301(a) of your Lease 
Agreement, you are hereby notified that (1) your failure 
to perform constitutes a breach of contract, and (2) if you 
do not commence construction of improvements within 
ninety (90) days from receipt of this letter, this Agency 
will be entitled to terminate the Lease. 


In compliance with Section 1102(d), copies of this letter 
are being forwarded to FHA and to Shannon and Luchs, 
Mortgagee. 


Sincerely, 


Pum A. Dorie 
Executive Director 
ee: FHA 
Shannon and Luchs 


T46 


Defendant's Exhibit 64 
AGREEMENT 


THIS AGREEMENT made this 2nd day of March, 1961, by 
and between Krxqpox Govtp, JR., and Mary T. Govtp, hus- 
band and wife, and D. F. ANTONELLI, Jn., parties of the first 
part, (hereinafter referred to as “the Sellers”), and 
Cotcasia Praza Corporation, party of the second part, 
(hereinafter referred to as “the Purchaser”), 


WITNESSETH : 


WHEREAS, the Purchaser wishes to acquire certain land 
in the District of Columbia, including Squares 32, 33 and 
44, and 

WHEREAS, the Sellers own several lots in the said squares 
and have other lots within the said squares under contract 
to purchase and under lease, and 


wHEREAS, the Sellers are willing to sell all their interest 


in the said squares to the Purchaser, who is willing to buy 
the interest of the Sellers in the said squares, 


Now, THEREFORE, it is agreed between the parties as fol- 
lows: 


1. The Sellers agree to sell and the Purchaser agrees to 
purchase the following parcels of land with the buildings 
and improvements thereon: 


(a) In Square 32: All of Lots 32, 33, 21, 22, 23, 24, 16, 
26, 27, and 28. 

(b) In Square 33: All of Lots 801, 800, 1, 807, 808, 809, 
810, 25, 80, 79, 78, 77, 76, 75, 74, 73, 72, 71, 70, 68, 67, 66, 
and 65, 64, 46, 42, 41, 40, 29, 35, 34, 33, 32, 31, 30, 29, 28, 
17, 304, 805, 806, 13, and 12, and the Sellers interest in Lot 
803. 


(c) In Square 44: All of Lots 34, 33, 32, 31, 30, 29, 
28, 26, 54, 52, 51, 305, $04, 50, 49, 48, 801, 800, 16, 17, 18, 19, 
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, 21, 22, 23, 24, 25, 5, 73, 72, 71, 70, 69, 68, 62, 61, 60, 
, 66, 64, 63, 67, 55, 56, 57, 58, and 53. 


2. The Sellers hereby assign to the Purchaser, and the 
Purchaser hereby accepts the assignment of all the right, 
title, and interest of the Sellers in the contracts and leases 
pertaining to the real estate listed below: 


(a) In Square 32: All of Lots 809, 810, 806, 29, 808, $12, 
2, 800, 801, 802, and 803. 


(b) In Square 33: All of Lots 45, 44, 43, 38, 37, 36, and 
802. 


3. The sales price of the property conveyed shall be $21 
per square foot of the land conveyed, and the sales price 
of the assignment of contracts, options, leases with options 
to purchase, and other valid agreements to acquire title 
assigned by Sellers, shall be $21 per square foot of the land 
which is subject thereof, less the purchase price required 
as of the date of settlement in accordance with the said 


assigned contract, option, lease with option to purchase, or 
other agreement in order to acquire the property (free of 
mortgage or other encumbrance) which is the subject there- 
of. 


The total sales price shall be paid at settlement, as fol- 
lows: 

(a) All mortgages and other encumbrances then out- 
standing with respect to land conveyed shall be paid out 
of such sales price. 


(b) The total sales price shall be reduced by $100,000, 
and the Sellers shall thereupon have full and unrestricted 
right to all deposits made by Purchaser. 


(ce) That portion of the sales price which would result 
from a computation on the basis of $17 per square foot 
instead of $21 per square foot for. the land conveyed or 
subject to an assigned contract, option, lease with option 
to purchase, or other agreement (which portion of the sales 
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price determined on the basis of $17 per square foot shall 
be reduced by the aforesaid $100,000 deposit) shall be a 
contract obligation of the Purchaser payable on or before 
the date of settlement. The said portion of the sales price 
so determined on the basis of $17 per square foot and so 
reduced by the amount of cash payments of deposits is 
hereinafter sometimes referred to as the “$17 per square 
foot sales price”. The said contract obligation for payment 
of $17 per square foot sales price shall be secured by 2 
deed of trust (i) of all property conveyed and (ii) of all 
contracts. options, leases with option to purchase, and other 
agreements assigned, and (iii) any land thereafter acquired 
by Purchaser which is the subject of the said contracts, 
options, leases, and other agreements, and (iv) any pro- 
ceeds thereafter received in connection with said contracts, 
options, leases and other agreements. 


If any of the land which is the subject of said deed of 
trust or which is subject to any contract, option, lease, or 


other agreement which is the subject of said deed of trust, 
is condemned, or is sold, or otherwise disposed of by any 
means whatsoever by Purchaser, the entire amount secured 
by the said deed of trust shall thereupon become due and 
payable, provided, however, that this provision shall not 
apply to the encumbrance of any of the said land by a bona 
fide construction or permanent loan issued by a regular 
lending institution to fund the actual cost of construction 
upon the said land; provided, further, that if said sale or 
condemnation is to a governmental agency for the reloca- 
tion of utilities or widening of streets then only so much 
of the deed of trust shall become due and payable as is pro- 
portionate to the amount of land sold or condemned. Fur- 
thermore, to the extent the proceeds received by Purchaser 
from such sale or condemnation exceeds a price determined 
on the basis of more than $17 a square foot for the land 
condemned, sold, or otherwise disposed of, the said excess 
shall be treated as an additional amount immediately due 
and payable to owners, and shall be applied as a reduction 
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of the remaining sales price (hereinafter set forth) which 
is a liability of Purchaser. 


(d) The remainder of the sales price (which remainder 
of the sale price is hereinafter sometimes referred to as 
the “$4 per square foot price”) shall be payable on or before 
May 16, 1963; provided, however, that if prior to May 16, 
1963, the Purchaser shall be designated by appropriate 
governmental authority as the person responsible for the 
redevelopment of the Columbia Plaza Urban Renewal 
Project as a governmental redevelopment project of the 
RLA, then the said remainder of the sale price (together 
with interest thereon as provided in paragraph (6) of this 
agreement) shall be payable by Purchaser to the extent of 
50% of its net earnings (computed after taxes and without 
deduction for any builders’ fee or executive salaries other 
than in reasonable amounts for services actually per- 
formed in connection with the said redevelopment project) 
which payment shall be made quarterly upon the basis of 
its accounting records, with annual adjustment based upon 
an annual certified report by a Certified Public Accountant. 
The said report shall be made in accordance with generally 
accepted auditing standards. Any additional amount shown 
due by such report shall be forthwith paid to Sellers; any 
excess of quarterly payments shown by such annual reports 
shall be applied in reduction of future quarterly payments. 
The aforesaid payment date of May 16, 1963, for the said 
remainder of the sales price shall be extended for such 
period of time as is necessary for the payment of the said 
remainder of the purchase price (and for the payment of 
interest thereon) out of 50% of the aforesaid net earnings 
of Purchaser. Purchaser agrees that so long as any portion 
of the sales price (or of the interest accrued thereon) re- 
mains unpaid, it will pay no dividends, and it will pay no 
executives salaries except in reasonable amounts for serv- 
ices actually performed as redeveloper of the said Columbia 
Plaza Urban Renewal Project. After payment of the por- 
tion of the sales price determined on the basis of $17 per 
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square foot, (and of the interest thereon), and only after 
said payment, Purchaser nray pay builders’ fees and similar 
amounts, provided, however, that Purchaser is not in de- 
fault on its obligation to make the aforesaid payments of 
the balance of the sales price to the extent of 50% of its 
net earnings. 


(e) If Purchaser should be designated the redeveloper 
of the Columbia Plaza Urban Renewal Project, as afore- 
said, and if Purchaser should at any time thereafter cease 
to be engaged in good faith or should be in default in per- 
forming its duties as said redeveloper, then the entire re- 
maining amount of sales price which is unpaid shall become 
immediately due and payable to Sellers by Purchaser, and 
interest shall thereupon accrue at the rate of 6% per annum 
until said price is paid in full. 

4. Prior to settlement, the Sellers shall have the right to 
acquire additional land in the aforesaid squares 32, 33 and 
44, including acquisition by exercise of any and all rights 
they may have or may acquire by way of contract, option, 
lease with option to purchase, or other agreement, and may 
obtain additional contracts, options, leases and other agree- 
ments by which they may acquire land in the said squares, 
and all such land and all such contracts, options, leases and 
other agreements so acquired or obtained shall thereupon 
pecome the subject of this Agreement as if owned by Sellers 
on the date of execution hereof. 


5. At all times prior to settlement, Sellers shall have the 
right to possession and operation for their own use and 
penefit of all land which is the subject of this Agreement, 
and shall have the full and unrestricted right to mortgage 
and otherwise encumber the said land, provided such mort- 
gage or encumbrance shall contain a prepayment privilege 
and the total mortgages and/or encumbrances shall not ex- 
ceed $15 per square foot of the ground to be conveyed. 


Sellers further agree that they will execute a short form 
agreement which may be recorded by Purchaser for its 
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protection, the exact terms of said short form agreement 
to be mutually agreed upon by the parties hereto, and 
Sellers will execute such other documents (to the extent 
consistent with this Agreement) as are reasonable and 
necessary to reflect Purchaser’s interest in the property 
which is subject to this Agreement in order for Purchaser 
to pursue its efforts to be designated redeveloper thereof. 


6. Purchaser hereby agrees that commencing with the 
date of this Agreement, it will pay all real estate taxes on 
the property which is the subject of this Agreement, pro- 
vided, however, that prior to settlement a one-twelfth 
(1/12) pro-rata part of said taxes shall be paid to Sellers 
at the beginning of each month. Purchaser further hereby 
agrees that commencing with the date of this Agreement it 
will pay interest to Sellers on the total purchase price of 
$21 per square foot at the rate of 6% per annum, payable 
quarterly, with interest to be computed and payable on the 
unpaid portion of the purchase price each quarter from the 
date of execution of this Agreement to the date the entire 
purchase price is paid in cash, provided, however, that 
prior to settlement said payment shall be made in the 
amount of $20,000 at the beginning of each month (and not 
at the rate of 6% payable quarterly). 


7. In the event any land owned or controlled by Sellers 
(by means of contracts, options, leases with options to pur- 
chase, or other agreements) in the said squares 32, 33 and 
44, is condemned by any District of Columbia or Federal 
governmental agency after the date of this Agreement, and 
before settlement, Purchaser shall become immediately 
liable for the excess of (a) the total purchase price, deter- 
mined under paragraph 3, which would be payable if, imme- 
diately prior to such condemnation, settlement were made 
for all the property then owned by Sellers or controlled by 
Sellers under any contract, option, lease or other agreement, 
over (b) the amount actually received by Sellers from the 
condemnation proceeding. So much of said purchase price 
as results from a computation upon the basis of $17 per 


square foot shall be payable immediately. The remainder 
of the said purchase price shall be payable on May 16, 1963. 
Any of such land not condemned shall be conveyed to, and 
all contracts, leases and other agreements for land not 
condemned shall be assigned to, Purchaser upon its pay- 
ment of said portion of the purchase price based upon $17 
per square foot. 


S. If at any time prior to the payment of the said remain- 
ing $4 per square foot price the RLA has as a matter of 
public record abandoned its plans for the Columbia Plaza 
Urban Renewal project, and if at the end of one year after 
the said abandonment (a) the zoning of the land which is 
the subject of this Agreement and which is within squares 
32, 33 and 44 has not improved from the zoning applicable 
on May 17, 1960, and (b) a bona fide application for said 
improved zoning was made and was not approved despite 
diligent efforts by Purchaser, then the said remaining $4 
per square foot price shall not be due and payable. 


9. The parties agree that Shannon & Luchs Co. is acting 
in the premises as agent for all of the parties hereto, with 
full knowledge and consent of the parties hereto, and shall 
be paid as compensation for such services the sum of 
$90,000 by the Sellers. Said payment shall be made when, 
as, and if Sellers receive in cash the “$17 per square foot 
sales price”. 


10. All notices required shall be made in writing, and shall 
be delivered personally or shall be mailed to the party noti- 
fied, at his address as set forth below, properly addressed, 
postage prepaid, by registered or certified mail with return 
receipt requested. No change or modification of this Agree- 
ment shall be valid unless in writing and signed by all 
parties hereto. No waiver of this Agreement shall be valid 
nnless in writing and signed by the party to whom charged. 


11. The Trustees in all deeds of trust are to be named by 
the parties secured thereby. 
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12. The property set forth in 1 above, is sold subject only 
to such encumbrances as can be paid or prepaid at time of 
settlement; title is to be good of record and in fact, subject, 
however, to covenants, conditions and restrictions of record, 
if any, as of the date of this Agreement; otherwise the cash 
deposit made by the Purchaser is to be returned and the 
sale is to be declared off at the option of the Purchaser, 
unless the defects are of such character that they may read- 
ily be remedied by legal action, but the Sellers and agent 
are hereby expressly released from all liability for damages 
by reason of any defect in the title. In case legal steps are 
necessary to perfect the title, such action must be taken 
by the Sellers promptly at their own expense, whereupon 
the time herein specified for full settlement by the Pur- 
chaser will thereby be extended for the period necessary 
for such prompt action. 


Rents, taxes, water rent, insurance and interest on exist- 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of settlement, except that Purchaser is 
liable for taxes from the date of this Agreement. Subject 
to this exception, taxes, general and special, are to be ad- 
justed according to the certificates of taxes issued by the 
Collector of Taxes of the District of Columbia, except that 
assessments for improvements completed prior to the date 
hereof, whether assessment therefor has been levied or not, 
shall be paid by the Seller or allowance made therefor at 
the time of transfer. 


13. Examination of title, tax certificate, conveyancing, 
notary fees and all recording charges, including those for 
purchase money trust, if any, are to be at the cost of the 
Purchaser. 


14. Settlement under this Agreement shall be at such 
date after execution hereof and prior to May 17, 1963 as 
Sellers may select. If any land which is the subject of this 
Agreement is subject to proceedings for condemnation on 
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May 16, 1963, Sellers shall have the right to postpone 
settlement as to such land, and to receive the proceeds of 
the condemnation award, and the total sales price provided 
in paragraph 1 (based upon a price of $21 per square foot) 
shall be reduced by the proceeds actually received by 
Sellers. If the proceeds actually received by the Sellers is 
more than $21 per square foot for the land so condemned, 
the total sales price provided in paragraph 1 (based upon 
a price of $21 per square foot) shall be reduced only by 
that amount which is equal to a price of $21 per square 
foot for the land so condemned. The land so condemned, 
for which the proceeds of the condemnation award is re- 
ceived by the Sellers, shall no longer be subject to this 
Agreement. 


15. Settlement is to be made at the office of a title com- 
pany selected by Sellers, and deposit with the title company 
of the purchase money, the deed of conveyance for execu- 
tion and such other papers as are required of either party 


by the terms of this contract shall be considered good and 
sufficient tender of performance of the terms hereof. 


16. Sellers agree to execute the usual special warranty 
deed. 


17. Sellers agree to give possession at the time of settle- 
ment, and in the event they shall fail so to do, they shall 
become and be thereafter tenants by sufferance of the Pur- 
chaser and they hereby waive all notice to quit, as provided 
by the laws of the District of Columbia. The risk of loss or 
damage to said property by fire or other casualty until the 
deed of conveyance is recorded is assumed by the Sellers; 
for purposes of this Agreement no value is ascribed to 
improvements on the property, and there shall be no change 
in purchase price by reason of any addition to or loss with 
respect to improvements. 


18. All notices of violations of municipal orders or re- 
quirements authorized or issued by any department of the 
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the District of Columbia, or prosecutions in any of the 
courts of the District of Columbia, on account there 
against or affecting the property at the date of the settle- 
ment of this contract, shall be complied with by the Sellers 
and the property conveyed free thereof. This provision 
shall survive the delivery of the deed hereunder. 


19. In the event Purchaser fails or refuses to perform 
its obligations under this Agreement, the Sellers shall be 
entitled to all damages as may be due them as a result of 
said breach by Purchaser of the contract, and it is further 
agreed that the amount of said damages shall in no event 
be deemed to be less than the amount of the aforesaid de- 
posit by Purchaser. In the event Sellers fail or refuse to 
perform any of their obligations under this Agreement they 
shall return said cash deposit to Purchaser together with 
any stock of Purchaser acquired as a substitute for the 
note of $50,000 originally given as a deposit. 


20. Notwithstanding the foregoing provisions of this 


Agreement, the following changes are hereby agreed to: 


(a) Purchaser shall give Sellers upon execution of this 
Agreement an additional deposit in the form of a note in 
the amount of $35,000, which note shall be payable in the 
same manner as the $4 per square foot price. 


(b) Upon execution of this Agreement Purchaser shall 
deliver to Sellers twenty-five shares of its fully paid, non- 
assessable common stock, which stock shall be owned by 
the Sellers in the same manner as the 200 shares previously 
owned by them. Purchaser warrants that the total author- 
ized stock of Purchaser consists of 1,000 shares of common 
stock, all of one class. 


(ec) The sales price determined under paragraph 3 shall 
be increased by the amount of $35,000, which increase is 
represented by the aforesaid $35,000 note and shall be pay- 
able pursuant to the terms of payment of said note. 
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(a) The parties agree that the value of the twenty-five 
shares of stock issued by the Purchaser as aforesaid upon 
execution of this Agreement is the par value of the said 
shares, the sales price shall be deemed increased by said 
amount, and said increase shall be deemed satisfied by the 
delivery of the said shares. 


(e) The provisions of paragraph 6 of this Agreement, 
relating to the payment of taxes and interest prior to settle- 
ment, shall be suspended until July 31, 1961, and thereafter 
from month to month so long as Sellers elect to continue 
said suspension. Beginning August 1, 1961, and on the first 
day of each month thereafter so long as the said suspension 
is in effect, Purchaser shall deliver to Sellers ten shares of 
fully paid, non-assessable common stock of Purchaser, 
which shall be owned by Sellers, and Purchaser warrants 
that said shares shall constitute 1% of its total authorized 
stock. Sellers shall have the right at any time after July 31, 
1961 to give Purchaser notice that it elects to have para- 
graph 6 apply. Upon the giving of such notice, paragraph 6 
shall become applicable on the first day of the first month 
beginning after the expiration of sixty days from the giving 
of said notice, provided, however, that Purchaser shall have 
the option within said sixty day period by notice to Sellers, 
to elect (in eu of the application of said paragraph 6) to 
terminate this Agreement and upon said notice of termina- 
tion all rights of Purchaser in the property which is the 
subject of this Agreement shall immediately cease, and 
Sellers’ rights to said property shall not be affected by any 
claim of any nature by or on behalf of Purchaser or any 
person claiming through Purchaser. Sellers shall have the 
right to keep as liquidated damages all amounts of cash, 
stock, and other items, if any, received by them as deposits 
or otherwise in connection with this Agreement, and Pur- 
chaser shall be further obligated to deliver to Seller, as 
liquidated damages, all plans, specifications, architect’s 
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drawings, appraisals, and all similar matters relating (i) to 
the property which is the subject of this Agreement, (ii) to 
the development thereof, and/or (iii) to any action which 
may have been taken to be designated redeveloper thereof, 
and there shall be no damages other than those hereinbefore 
provided in this sentence. 


(£) All notices and elections provided for in this paragraph 
shall be in writing and shall be either delivered in person 
or mailed by registered mail, properly addressed, postage 
prepaid, and return receipt requested. Notices and elections 
to Sellers shall be so delivered or so mailed either to D. F. 
Antonelli, Jr., or Kingdon Gould, Jr., and if mailed shall 
be addressed to the said recipient at 1717 DeSales Street, 
N.W., Washington 6, D. C. Notices and elections to Pur- 
chaser shall be delivered to James Salkeld as agent for 
Purchaser or if mailed shall be mailed to Purchaser ¢/o 
James Salkeld, 724 Fourteenth Street, N.W., Washington, 
D.C. 


21. This Agreement shall not be assignable by Purchaser. 


22. The parties to this Agreement mutually agree that it 
shall be binding upon them, their and each of their respec- 
tive heirs, executors, administrators, successors and as- 
signs; that the provisions hereof shall survive the execution 
and delivery of any deeds pursuant to this Agreement and 
shall not be merged therein; that this Agreement contains 
the final and entire agreement between the parties hereto, 
and that they shall not be bound by any terms, conditions, 
statements, warranties or representations, oral or written, 
not herein contained. 


23. This contract, made in triplicate, when ratified by the 
Sellers, contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 
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IN WITNESS WHEREOF, the parties unto this Agreement 
have hereunto set their hands and seals on the date first 
above written. 

D. F. ANTONELLI, JR. 
Kixcpox Goutp, JR. 
Laurel, Maryland 


Mary T. Govutp by 
Kixcpon Gout, JR., 
Attorney in fact 
Laurel, Maryland 


CotcumB1a PLaza CoRPORATION 
By James SaLKELD 
President 
ATYEST: 


James L. Kuen 
Secretary 


Defendant’s Exhibit 65 
District oF CoLUMBIA 


RepeveELopMENT Laxp AGENCY 
Resolution No. RLA-63-132 


WHEREAS, on November 29, 1961, the Agency executed 
with the Columbia Plaza Corporation a Contract for the 
sale of Lot $4 in Square 33, or all of the land in the Colum- 
bia Plaza Project, except that to be utilized for the right- 
of-way of the E Street Expressway; and 


WHEREAS, the Contract provided for conveyance of 
said land to the Columbia Plaza Corporation within twelve 
months from the date of execution of said Contract; and 


WHEREAS, the Agency did not have marketable title to 
all of said land until February, 1963; and 


WHEREAS, by letters dated February 1, 1963, August 
23, 1963, and September 16, 1963, addressed to the Presi- 
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dent of the Columbia Plaza Corporation, the Corporation 
has been requested to pay for the land and take title, or, 
pending payment to the Agency and convevance of the land, 
to pay the Agency carrying charges in an amount sufficient 
that the Agency would not incur additional costs on account 
of the failure of the Columbia Plaza Corporation to pay for 
the land and take title, such period of payment of carrying 
charges in lieu of paying the Agency for the land and taking 
title, not to exceed a six month period beginning August 23, 
1963; and 


WHEREAS, the Columbia Plaza Corporation’s only 
written response to the aforementioned letters has been a 
proposal that the Agency consent to a transfer of a sub- 
stantial part of the Corporation’s stock, a proposal not ac- 
ceptable to the Agency. 


NOW, THEREFORE, BE IT RESOLVED BY THE 


BOARD OF DIRECTORS OF THE DISTRICT OF CO- 
LUMBIA REDEVELOPMENT LAND AGENCY: 


1. That the proposal of Columbia Plaza Corporation to 
transfer a substantial portion of the Corporation’s stock as 
outlined in its letter of October 4, 1963, is not acceptable to 
the Agency. 


2. That the Columbia Plaza Corporation is in default 
under its Contract with the Agency; and 


3. That the Executive Director is authorized to issue a 
Notice of Default pursuant to the terms of the provisions of 
Section 7.2 of the Contract, informing the Columbia Plaza 
Corporation that it is in default and demanding that such 
default be cured within sixty days from the date of the 
Notice, and informing the Columbia Plaza Corporation of 
the Agency’s intention to exercise its option to terminate 
the Contract and all of the terms if the default is not cured 
within the aforementioned sixty day period, resulting in a 
forfeiture of both the Deposit and Down Payment deposited 
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with the Agency as provided by said Contract as liquidated 
damages; and 


4. That in the event the aforementioned default is not 
cured within the aforementioned sixty day period and the 
Contract is terminated, the Executive Director is authorized 
to prepare a solicitation for offers to lease or purchase the 
project land, namely Lot 4 in Square 33, so that such solici- 
tation may be issued promptly; and 


5, That this Resolution shall take effect immediately. 
October 16, 1963 


Defendant’s Exhibit 67 


DISTRICT OF COLUMBIA REDEVELOPMENT LAND AGENCY 
919 1STH STREET, N.W., WASHINGTON, D.C. 20006 


August 23, 1963 


Mr. Frank J. Lachs 
President 

Columbia Plaza Corporation 
724 14th Street, N.W. 
Washington, D. C. 


Dear Mr. Luchs: 


In confirmation of our recent conversations regarding con- 
veyance of the land in the Columbia Plaza Urban Renewal 
Project Area to the Columbia Plaza Corporation, this is to 
say that the revised Plan having been adopted by the 
Planning Commission and approved by the District Com- 
missioners and the Board of Directors of the Redevelop- 
ment Land Agency, we must now request that you pay us 
the balance owing on that land, namely, $5,431,263.03, or as 
an alternative, that you pay us $32,225.00, as a part of the 
additional costs incurred by this Agency as a result of your 
not having accepted conveyance of the land at an earlier 
date, and that effective September 1, 1963, you pay @ 
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monthly carrying charge of $18,270.88 until such time as 
the land is conveyed to the Columbia Plaza Corporation, or 
until February 28, 1964, whichever occurs first. 


As you know, our contract specifies that conveyance was 
to occur not later than one year subsequent to the date of 
execution; namely, November 29, 1961. Inasmuch as we 
were not in position to convey the land at that time, we 
agreed that conveyance could not have occurred until Jan- 
uary 29, 1963, the date as of which we had clear title to all 
the land. We did suggest in a letter dated February 1, 1963, 
that you arrange to accept conveyance promptly. It is now 
clear that, upon learning that your corporation did not wish 
to proceed on that basis, we should have required as a con- 
dition of maintaining the contract in full force and effect 
that you pay a monthly carrying charge beginning on Feb- 
ruary 1, 1963. In view of the fact that taxes on the land to 
be conveyed to your corporation exceed two percent per 
annum, namely $110,574.30, of the sales price of the land, 


and interest charges on the amount borrowed for temporary 
financing of the project approach two percent, the carrying 
charges would have been at the rate of four percent per 
year. 


From the foregoing, it appears to me that a payment 
to us at this time of $32,225.00 and payment of carrying 
charges at the rate of $18,270.88 per month effective 
September 1, 1963, will amount to substantially less than 
would have been the case had we instituted the carrying 
charges as of February 1, 1963. We are proceeding on 
this basis solely because it appears to us that it is only 
equitable for a public agency to bear part of the costs 
resulting from the delay in approval of the revised Urban 
Renewal Plan. 


In order to continue our contract in full force and effect 
and eliminate the necessity for us to declare you in de- 
fault, it is requested that 1) you sign the enclosed copy 


of this letter in the space provided to show your consent 
to these conditions, and 2) return the enclosed copy with 
your check in the amount of $50,495.88, representing the 
$32,225.00 for past charges and an advance payment for 
carrying charges for September 1963. 


Sincerely, 


Pam A. Dorie 
Phil A. Doyle 
Executive Director 
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QUESTIONS PRESENTED 


1. Does the course of wrongful conduct of appellees 
Kingdon Gould. Jr. and D. F. Antonelli, Jr., involving will- 
ful breaches of fiduciary obligations as well as breaches of 
contracts, for the admitted purpose of terminating the Co- 
lumbia Plaza Project. subject them to punitive damages 
under appellant’s Counterclaim I? 
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2. Is appellant Columbia Plaza Corporation entitled to a 
declaratory judgment under its Counterclaim V that its prom- 
ise to pay the appellees $685,000 in addition to the sale 
price for their land that the appellees received from District 
of Columbia Redevelopment Land Agency is, in part, with- 
out consideration and unenforceable because (a) that amount 
includes $352,387.38 more than the price therefor which 
the appellees were obligated under a contract with the appel- 
lant to accept for their land when the appellant’s promise 
was made and (b) the excess of $352,387.38 includes an 


arbitrary sum of $250,000 exacted by the appellees? 
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3. (a) Is appellant Columbia Plaza Corporation entitled 
under its Counterclaim VII to a judgment against the appel- 
lees for the return of 200 shares of its common stock issued 
to the appellees or for the agreed value of $50,000 therefor, 
in accordance with a separate written agreement between 
appellant and appellees relating thereto? 


(b) Did the District Court err in admitting in evidence, 
over appellant’s objection, evidence of two transactions be- 
tween the appellees and others in relation to said 200 shares 
of its stock (to which two transactions the appellant was 
not a party), on the basis of which two transactions the 
District Court denied appellant’s claim for the return of the 
200 shares of its stock issued to appellees or for the agreed 
value of $50,000 therefor, in accordance with the separate 
contract between appellant and appellees in relation thereto? 


(iti) 


INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF FACTS 


Evidence in Support of Counterclaim | 


Evidence in Support of Counterclaim V 
Evidence in Support of Counterclaim VII 


ARGUMENT 


Counterclaim I. The Wrongful Conduct of Appellees 
Kingdon Gould, Jr. and D. F. Antonelli, Jr., Involv- 
ing Willful Breaches of Fiduciary Obligations as Well 
as Breaches of Contracts, for the Admitted Purpose 
of Terminating the Columbia Plaza Project, as Shown 
by the Uncontradicted and Inherently Probable and 
Documentary Evidence, Subjects Them to Punitive 
Damages Under Count I of Defendant’s Counterclaims 


Counterclaim V. Appellant Columbia Plaza Corporation 
Is Entitled to a Declaratory Judgment Under Count V 
of its Counterclaims that Its Promise To Pay Appellees 
$685,000 in Addition to the Sale Price for Their Land 
that the Appellees Received from District of Columbia 
Redevelopment Land Agency Is, in Part, Without Con- 
sideration and Unenforceable (a) Because that Amount 
Contains a Penalty of $250,000 Exacted by Appellees, 
as Shown by the Uncontradicted and Inherently Prob- 
able and Documentary Evidence, and (b) Because the 
Amount of $685,000 Includes $352,387.38 More than 
the Price for Which Appellees Were Then Under Con- 
tract with Appellant To Sell Their Land 


(iv) 


Counterclaim VH. Under Its Counterclaim VII, Appel- 
lant Columbia Plaza Corporation Is Entitled to a 
Judgment Against Appellees for the Return of 200 
Shares of its Common Stock Issued to Appellees or 
for the Agreed Value of $50,000 Therefor, in Accord- 
ance with the Separate Contract Between Appellant 
and Appellees Relating Thereto. The District Court 
Erred in Admitting in Evidence, over Appellant’s Ob- 
jections, Evidence of Two Transactions to Which 
Appellant Was Not a Party and Erred in Denying 
Appellant’s Claim on the Basis of Those Two Trans- 
actions 
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In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 21206 


COLUMBIA PLAZA CORPORATION, 
Appellant, 


KINGDON GOULD, JR.., et al., 
Appellees 


APPEALS FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment in favor of the appel- 
lees Kingdon Gould, Jr., and D. F. Antonelli, Jr. on appel- 
lant’s Counterclaim I and appeals from judgments in favor 
of all the appellees on appellant’s Counterclaims V and VII. 
The District Court had jurisdiction of the complaint under 
Section 11-521.(a)(1), Subchapter II (Dec. 23, 1963, 77 
Stat. 482, Pub.L. 88-241, § 1, eff. Jan. 1. 1964) of the Dis- 
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trict of Columbia Code. 1961 Edition, as amended. The 

District Court had jurisdiction of the counterclaims under 
Rule 13.(a) of the Federal Rules of Civil Procedure. This 
Court has jurisdiction under 28 U.S.C.A. 8 1291. 


STATEMENT OF FACTS 
Evidence in Support of Counterclaim | 


Columbia Plaza Corporation (hereinafter referred to as 
CPC) is a District of Columbia corporation, organized in 
1960 for the very purpose of becoming the Redeveloper of 
the Columbia Plaza Project in an Urban Renewal Area with- 
in what has been commonly known as “Foggy Bottom” in 
Northwest, Washington, D.C. Appellees D. F. Antonelli, Jr., 
Kingdon Gould. Jr. and his wife, Mary Gould, are among 
the holders of closely held stock of CPC. Mr. Antonelli was 
the vice president and one of five directors and, after his 
resignation. Mr. Gould was elected a director of CPC. At 
all times involved, except the three month period from De- 
cember 16, 1963 to March 17, 1964, Mr. Gould or Mr. An- 
tonelli served as a director and at all times involved in Coun- 
terclaim I they were among the holders of the closely held 
stock of CPC. 


CPC entered into a contract with District of Columbia Re- 
development Land Agency ( hereinafter referred to as RLA) 
dated November 19, 1961 (D Ex 3), whereby CPC was des- 
ignated Redeveloper of the Columbia Plaza Project and RLA 
contracted to sell to CPC and CPC contracted to purchase 
the land in the Columbia Plaza on or before November 19, 
1962. 


RLA defaulted in performance of that contract on No- 
vember 19, 1962 and continued to be in default of perform- 
ance thereunder until August 6, 1963, first, because it did 
not have title to all of the land involved and did not acquire 
clear title thereto until January 29, 1963, and, secondly, be- 
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cause the Commissioners of theDistrict of Columbia did not 
finally approve a revision of the Urban Renewal Plan until 
August 6, 1963 (D Exs 65, 66, 67 and 68). 


On August 23, 1963 and September 16, 1963, RLA, al- 
though it had been in default in its performance with CPC 
for almost one year—from November 19, 1962 to August 6, 
1963—demanded immediate performance by CPC. (D Exs 
67 and 68) 


At that time, CPC had already invested approximately 
$350,000 in the project, all of which had been advanced by 
John McShain of Philadelphia. 


In view of the long delay that had occurred, John McShain 
and CPC took a fresh look at the project, with the result 
that at a meeting of the board of directors of CPC on Oc- 
tober 2, 1963, Messrs. Antonelli and Gould. on the one 
hand, and John McShain, on the other hand, entered into 
an agreement, whereby, subject to approval of RLA, Messrs. 
Antonelli and Gould would reimburse Mr. McShain for his 


advances and take over the project. On November 19, 1963. 
RLA declined to give its approval. 


Thereupon D. F. Antonelli, Jr. and Kingdon Gould. Jr. 
embarked upon a course of wrongful conduct, involving will- 
ful breaches of their fiduciary obligations as well as breaches 
of their contract obligations. Appellee Gould admitted in 
his testimony that one of the things that he and his busi- 
ness partner, Appellee Antonelli, were working toward was 
the “termination of the Columbia Plaza Project.” 


As shown above, Mr. Antonelli or Mr. Gould served as a 
director of CPC at all times involved except a three month 
period and Mr. Antonelli served as a vice president until De- 
cember 16, 1963. On October 3, 1961, they entered into 
two agreements, one with all of the other stockholders of 
CPC, and the other with the corporation itself. In each of 
these, they bound themselves to work toward the goal of 
having CPC named as the Redeveloper of the Columbia 
Plaza Urban Renewal Project. Paragraph 8 of the Stock- 
holders Agreement contains the following language: 
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“All of the parties signatory hereto further agree to 
use their best efforts to cause Columbia Plaza Cor- 
poration to be and to continue to be operating in 
good faith as redeveloper of the Columbia Plaza Ur- 


ban Renewal Project.” 


In the Amended Agreement of the same date, the follow- 
ing language appears on the first page: 


“(T]he parties agree to cooperate in every respect to 
the end that the Developer [ie., Columbia Plaza Cor- 
poration] shall be designated as the redeveloper of 
the Columbia Plaza Urban Renewal Project... .” 


We return now to the course of wrongful conduct of 
Messrs. Antonelli and Gould, which appellee Gould admitted 
was for the purpose of terminating the Columbia Plaza Proj- 
ect. 

On December 13, 1963, Mr. Antonelli addressed a letter 
of resignation to Columbia Plaza Corporation in which he 
stated: 

“Effective immediately, | hereby tender my resigna- 
tion as Vice President and Director of Columbia 
Plaza Corporation. 

“In passing, let me say that recent events have made 
it clear that important information has been with- 
held from me. Furthermore, I might add that I dis- 
approve of the unbusinesslike manner in which this 
Corporation has conducted its affairs.” 


The letter shows on its face that he mailed copies to the 
following persons, none of whom, except Mr. John McShain, 
had any connection with the corporation: Congressman John 
Dowdy of Texas, who was chairman of a Congressional Com- 
mittee investigating Urban Renewal; Mr. Haydon Garber, Gen- 
eral Counsel of that Congressional Committee. Mr. Neville 
Miller, Chairman of the Board, RLA; Mr. Phil Doyle, Execu- 
tive Director, RLA; Mr. George Reiseling, General Counsel, 
RLA, and Mr. John McShain, who was advancing equity 
money for CPC. According to his testimony, his excuse for 
so circulating the letter was that information had been with- 
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held by CPC and he had heard on Capitol Hill about CPC’s 
alleged default. The fact of the matter was that he had 
known of the alleged default since on or prior to the direc- 
tors’ meeting on October 2, 1963, referred to above. He 
admitted that he did not take up any supposed complaint 
with the board of directors, stockholders or officers of Co- 
lumbia Plaza Corporation. Instead, he resigned and circu- 
lated his resignation, as shown above. 


There was no evidence that the delay in the project was 
due to anything that CPC had done or failed to do. The 
evidence was that the delay that had occurred was due to 
the default of RLA. RLA admitted this. (D Exs 65, 66, 
67, 68) The evidence did not show any default by CPC be- 
tween November 19, 1961, when it entered into its con- 
tract with RLA, and August 6, 1963, when RLA for the 
first time became ready, willing and able to perform the 
contract of November 19, 1961, although by its terms RLA 
was required to have performed it on or before November 
19, 1962. The evidence did not show any default by CPC 
between October 3, 1961, when it entered into the Amended 
Agreement of that date with Messrs. Antonelli and Gould 
and Mrs. Gould and August 6, 1963, when RLA first be- 
came ready, willing and able to perform its contract of No- 
vember 19, 1961 with CPC. On March 1, 1962, RLA had 
made final settlement with Messrs. Antonelli and Gould and 
Mrs. Gould and they had been paid $3,833,057 for their 
land in accordance with the contract of sale to RLA. 


On March 4, 1964, Messrs. Antonelli and Gould and Mrs. 
Gould filed the civil action out of which the counterclaims 
involved in this appeal grew. This civil action resulted in 
CPC’s inability to obtain title insurance, without which it 
could not obtain the proceeds of its loan commitment from 
the Federal Housing Administration. 

On January 8, 1964, H.R. 9774 was introduced in the 
Second Session of the 88th Congress, the object and purpose 
of which was “To terminate the Columbia Plaza urban re- 
newal project area and plan, to restore certain property in 
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the District of Columbia to the former owners thereof, and 
for other purposes.” The principal “former Owners thereof” 
were Messrs. Antonelli and Gould and Mrs. Gould, who to- 
gether owned about 200,000 square feet in the area, all of 
which they had sold to RLA and had been paid for by RLA 
on March |. 1962, when they received $3,833,057. 


On March 4, 1964, Robert A. Hall of Dallas, Texas, who 
had been employed by Messrs. Antonelli and Gould for this 
purpose. filed his registration with the United States House 
of Representatives as an employee of Messrs. Antonelli and 
Gould to lobby in favor of H.R. 9774. 


On September 15, 1964, Messrs. Antonelli and Gould 
and Mrs. Gould filed Civil Action No. 2275-64, in which 
they named as defendants the District of Columbia Re- 
development Land Agency, the Commissioners of the Dis- 
trict of Columbia, Columbia Plaza Corporation, and J. J. 
ligenfritz. Director of the Department of Licenses and In- 
spection of the District of Columbia. The action sought to 
have the Columbia Plaza Urban Renewal Development Proj- 
ect declared invalid. In other words, its objective was the 
same as H.R. 9774. The pendency of the action prevented 
CPC from obtaining title insurance, without which it could 
not obtain the proceeds of its loan commitment from Fed- 
eral Housing Administration. It also delayed issuance of a 
building permit until January 27, 1965, one day before CPC 
was required under its contract with RLA to begin construc- 
tion on the project. The obstruction of Civil Action No. 
2275-64 was not finally removed until September 7, 1965, 
when time for an appeal had expired, the case having been 
dismissed July 7, 1965. RLA was a party, so that the appeal 
period was 60 days. The result was that CPC could not ob- 
tain its “Initial Closing” with Federal Housing Administra- 
tion until February 2, 1966. It succeeded in obtaining such 
closing then only by reason of the fact that, after being 
turned down by two title insurance companies, it finally ob- 
tained title insurance from a third company after Civil Ac- 
tion 2275-64 had been finally terminated. In the meantime, 
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CPC was unable to meet its contract requirements with RLA 
until John McShain made substantial unsecured advances of 
money for labor and material needed on the construction 
work. But for these advances, the conduct of appellees An- 
tonelli and Gould would have prevented CPC from meeting 
the requirements of its contract with RLA and its position 
as Redeveloper and all of its investment would have been 
lost, and the very purpose for which it was organized in 1960 
would have been destroyed. 


Appellees Antonelli and Gould wrote a letter to the Fed- 
eral Housing Administration in an effort to undercut a com- 
mitment by that agency to insure the financing on the proj- 
ect, and sent a copy of it to RLA, with which CPC also had 
a contract. (D Ex 19) 


In his pretrial deposition, which was received in evidence 
at the trial, appellee Kingdon Gould, Jr. testified, among 
other things, that he had not taken any action seeking to 
have the officers, board of directors or stockholders of CPC 
reverse the directors’ action in relation to the subject matter 
of Counts I and II of the Complaint in Civil Action No. 575- 
64, and that instead, “‘I filed a suit.” In other words, they 
filed suit without even seeking a remedy within CPC. He 
admitted that one of the things that Mr. Antonelli and he 
were working toward was the termination of the Columbia 
Plaza Project, that he and his business partner, Mr. Antonelli, 
retained Robert A. Hall and General Phinney of Dallas, Texas, 
to lobby in favor of H.R. 9774. He admitted that he and 
Mr. Antonelli composed Mr. Antonelli’s letter of resignation 
as a vice president and director of CPC and that, with his 
knowledge and consent, it was mailed to all those persons 
listed on the letter. 


At the trial, Mr. Gould testified that he is a lawyer: that 
he and Mr. Antonelli paid General Phinney of Dallas, Texas, 
$10,000 to lobby in favor of H.R. 9774; and that General 
Phinney and Robert A. Hall of Dallas, Texas, did lobby in 
favor of the bill; that he authorized the filing of Civil Ac 
tion No. 2275-64: that when they filed that civil action he 
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was familiar in a general way with the Silverman case that 
involved property in the Columbia Plaza area, knew that the 
case had gone to the Supreme Court of the United States, 
and knew that Judge Keech had ruled, prior to the time 
Civil Action No. 2275-64 was filed, that the District of Co- 
lumbia Redevelopment Land Agency had a legal right to 
condemn land in the Columbia Plaza area for the urban re- 
newal project known as the Columbia Plaza Project. 


Appellee D. F. Antonelli, Jr. admitted in his pretrial depo- 
sition. which was received in evidence at the trial, that he 
had mailed his letter of resignation to all the persons whose 
names appear on the face thereof; that he filed this lawsuit 
in March, 1964, and around that time they also employed 
Robert A. Hall and General Phinney to lobby in favor of 
H.R. 9774 and that in September, 1965, he authorized the 
filing of Civil Action No. 2275-64. 


Evidence in Support of Counterclaim V 


Messrs. Antonelli and Gould and Mrs. Gould entered into 
three written contracts with CPC, the subject matter of all 
of which was the sale by the former of all the land that 
they owned or might acquire in what was to become the 
Columbia Plaza Urban Renewal area. The first contract was 
dated May 17, 1960. (P Ex 21) The second contract, which 
superseded the first, was dated March 2, 1961. (D Ex 64) 
The third, which was called the “Amended Agreement”, 
was dated October 3, 1961. (D Ex 1) Counterclaim V is 
directed against the following portion of paragraph 2 of the 
Amended Agreement dated October 3, 1961: 


“In consideration of the acceptance by the Owners 
[i.e., Messrs Antonelli and Gould and Mrs. Gould] 
of the above-stated price, which is different from 
the agreed purchase price under the Agreement of 
March 2, 1961, the Developer [i.e., Columbia Plaza 
Corporation] hereby agrees that it will pay to the 
Owners the sum of $685,000 as additional payments 
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and consideration for the sale and the conveyance 
of said property (and contract rights of purchase) to 
the Redevelopment Land Agency. Said amount shall 
be payable, without interest, and shall be a first 
charge upon 50% of the net earnings of the Developer 
as defined herein... .”’ [Emphasis added.] 


Counterclaim V prayed for a declaratory judgment that 
insofar as the above-quoted portion of the agreement calls 
for CPC to pay more than $332,612.62, it is without con- 
sideration and therefore unenforceable. Briefly, the point 
involved, which is more fully developed hereafter in the 
Argument, is that, while the provisions of the antecedent 
agreement of March 2, 1961, could be modified by the par- 
ties and the modifications thereof included in the Amended 
Agreement of October 3, 1961, the modifications, by which 
CPC promised to pay a higher price to Messrs. Antonelli 
and Gould and Mrs. Gould for their land than the price that 
the antecedent agreement obligated them to accept for their 
land, required a consideration to support CPC’s promise to 
pay them a higher price. 


The antecedent agreement of March 2, 1961 (Paragraph 3, 
D Ex 64), as well as the original agreement of May 17, 1960 
(Paragraph 1, D Ex 21) provided for a top price of $21 and 
a bottom price of $17 per square foot to Messrs. Antonelli 
and Gould and Mrs. Gould for their land. It is undisputed 
(Pretrial Order, p. 4) that Messrs. Antonelli and Gould and 
Mrs. Gould received $19.32 per square foot from RLA for 
their land. It was stipulated that 198,365.22 square feet of 
land were involved. Messrs. Antonelli and Gould and Mrs. 
Gould actually received from RLA $3,833,057. 


Paragraph 1 of the Amended Agreement of October 3, 
1961 provided that CPC, which was the contract owner, 
and Messrs. Antonelli and Gould and Mrs. Gould, who were 
the legal title holders, would sell and convey all the prop- 
erty involved for “not less than $19 per square foot”. 


At the top price of $21 per square foot provided for in 
the two antecedent agreements, the total sale price would 
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have amounted to $4,165,669.62. The difference between 
this amount and the amount Messrs. Antonelli and Gould 
and Mrs. Gould actually received from RLA is $332,61 2.62- 
not $685,000. It was this difference that CPC was obligated 
to pay and Messrs. Antonelli and Gould and Mrs. Gould were 
obligated to accept under their antecedent agreement. It is 
the contention of CPC that there was no consideration to 
support its promise to pay $352,387.38 in excess of the top 
price of $21 per square foot that Messrs. Antonelli and Gould 
and Mrs. Gould were obligated by the contracts of May 17, 
1960 and March 2, 1961, to accept for their land. 


CPC was not in default of settlement under the March 2 
1961] agreement. Paragraph 14 of that agreement provided 
that “Settlement under this Agreement shall be at such date 
after execution hereof and prior to May 17, 1963, as Sell 
ers may select... .” (D Ex 64) On October 3, 1961, when 
the parties entered into the Amended Agreement of that 
date, (D Ex 1) Messrs. Antonelli and Gould and Mrs. Gould 
had not selected a date for settlement under the agreement 
of March 2, 1961 and, of course, May 17, 1963, had not 
arrived. No default on the part of CPC had been declared 
and. in deed. no ground to declare it in default of settlement 
under the contract of March 2, 1961 existed. 


In his pretrial deposition, which was received in evidence 
at the trial, appellee D. F. Antonelli admitted that $250,000 
of the $300,000 referred to in Defendant’s Exhibit 50 (ap- 
pellee Gould’s memorandum to appellee Antonelli dated 
July 11, 1961) was included in the $685,000 involved in 
Counterclaim V. 


Evidence in Support of Counterclaim VII 


On and after May 17, 1960, Messrs. Antonelli and Gould 
and Mrs. Gould owned certain titles, contracts, and options 
with respect to land in Squares 32, 33 and 44 in Washing- 
ton, D. C. On that date they entered into a written con- 
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tract with CPC, (P Ex 21) which was in essence an agree- 
ment to enter into a contract for the sale to a corporation 
to be formed [Columbia Plaza Corporation] of these prop- 
erty interests. In short, CPC agreed that in January, 1961 
(which time was extended in writing to March 2, 1961), it 
would enter into a contract to buy these property interests. 


The contract of May 17, 1960 called for immediate pay- 
ment to Messrs. Antonelli and Gould and Mrs. Gould by 
CPC of “ta deposit” in the amount of $100,000, of which 
$50,000 was in cash and $50,000 in the form of a non- 
interest-bearing note, payable within one year. 


“I. ... The total sales price shall be paid at settle- 
ment as follows: (a) The cash deposit of $50,000. 
hereinafter provided, shall be applied against said 
sales price, and the note of $50,000, hereinafter re- 
quired as additional deposit, shall be paid in cash at 
settlement and applied against the said sales price... .”” 


“3. Developer [i.e., Columbia Plaza Corporation] 
shall upon execution of this agreement pay a deposit 
to Owners [i.e., Messrs. Antonelli and Gould and 
Mrs. Gould] in the amount of $100,000, of which 
$50,000 shall be in cash and $50,000 in a negotiable 
promissory note, without interest, payable on or be- 
fore one year from the date of this agreement. Said 
deposit shall be applicable to the sales price as pro- 
vided in Paragraph 1. 


“In the event Developer fails or refuses to perform its 
obligations under this agreement (as distinguished 
from its obligations under the contract made pursu- 
ant to this agreement), the said deposit shall be re- 
tained by Owners as liquidated damages. . . .” 


Columbia Plaza Corporation paid to Messrs. Antonelli and 
Gould and Mrs. Gould the required cash portion of the de- 
posit in the amount of $50,000, and it also gave to them its 
promissory note in a like amount. 
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On December 7, 1960, the parties entered into a separate 
agreement with respect to the $50,000 promissory note 
which Messrs. Antonelli and Gould and Mrs. Gould were 
holding. (D Ex 59) Specifically, Messrs. Antonelli and Gould 
and Mrs. Gould surrendered the note to CPC in return for 
200 shares of its common stock. Their exchange agreement 
provided as follows: 

“The parties agree that such stock constitutes part of 
the deposit under the agreement executed May 17, 
1960, and shall be subject to all of the provisions of 
said agreement which would be applicable to the 
aforesaid promissory note in the amount of $50,000.” 


The agreement of December 7, 1960 also postponed the 
“full and complete ownership” of this stock by Messrs. An- 
tonelli and Gould and Mrs. Gould until settlement should 
occur under the contract to sell to CPC their interests in the 
above land. 


“After settlement under the contract to be entered 


into pursuant to the agreement of May 17, 1960 (at 
which settlement the said stock shall be deemed to 
have a value of $50,000), Owners [Messrs. Antonelli 
and Gould and Mrs. Gould] shall have full and com- 
plete ownership of said stock.” 

On March 2, 1961, CPC entered into the purchase con- 
tract, as it had agreed to do by virtue of the earlier agree- 
ment. (D Ex 64) This contract contained the following 
two provisions which are pertinent to CPC’s Counterclaim 
Vil: 


“3... . The total sales price shall be paid at settle- 
ment, as follows: .. . (b) The total sales price shall 
be reduced by $100,000 and the Sellers shall there- 
upon have full and unrestricted right to all deposits 
made by Purchaser. . . ie 


“19, ... In the event Sellers fail or refuse to per- 
form any of their obligations under this Agreement 
they shall return said cash deposit to Purchaser to- 
gether with any stock of Purchaser acquired as a 
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substitute for the note of $50,000 originally given 
as a deposit.” 

Subsequently RLA announced that it would institute pro- 
ceedings to condemn the land unless it was sold to that 
agency. Thereupon, on October 3, 1961, the parties entered 
into an ‘Amended Agreement,” wherein they agreed to co- 
operate in the conveyance of the subject properties to RLA. 
This contract provided that the entire proceeds received 
from RLA at settlement should go to Messrs. Antonelli and 
Gould and Mrs. Gould “‘except that the Owners shall reim- 
burse the Developer [i.e., Columbia Plaza Corporation] in 
the amount of $50,000 paid by it as a deposit.” It also pro- 
vided as follows: 


“1. ... The parties further agree to release each other 
of all obligations under the Agreement of March 2, 
1961, except to the extent that such obligations are 
modified herein, and except that pending the receipt 
of an offer to purchase said property as herein pro- 
vided, the Owners are entitled to retain the said 


$50,000 deposit... .” 


“8. In the event the Developer [i.e., Columbia Plaza 
Corporation] fails to obtain a contract for the pur- 
chase of said property from Redevelopment Land 
Agency ..., this Agreement shall be deemed to have 
been automatically terminated and to be no longer 
effective, and the Owners may retain the deposit of 
$50,000 and any additional deposits made hereunder 
as liquidated damages. . . .” 


The ‘Amended Agreement” of October 3, 1961 contained 
no express mention of either the $50,000 note given as part 
of the $100,000 deposit, or the 200 shares of CPC’s stock 
given to Messrs. Antonelli and Gould and Mrs. Gould in lieu 
of it. However, it is indirectly referred to by the phrase 
“any additional deposits” quoted in paragraph 8 above. 
When the settlement occurred in connection with RLA’s 
acquisition of the land, Messrs. Antonelli and Gould and 
Mrs. Gould received the entire purchase price of $3.833.057: 
yet they reimbursed CPC only for the cash portion ($50,000) 
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of the deposit. They neither returned the 200 shares of 
CPC stock. nor paid CPC $50,000 for it as provided in the 
separate agreement of December 7, 1960, in relation to it. 


STATEMENT OF POINTS 


1. The wrongful conduct of appellees Kingdon Gould, Jr. 
and D. F. Antonelli, Jr.. involving willful breaches of fiduci- 
ary obligations as well as breaches of contracts, for the ad- 
mitted purpose of terminating the Columbia Plaza Project, 
as shown by the uncontradicted and inherently probable 
and documentary evidence, subjects them to punitive dam- 
ages under Count I of defendant’s counterclaims. 
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2. Appellant Columbia Plaza Corporation is entitled to a 
declaratory judgment under Count V of its Counterclaims 
that its promise to pay appellees $685,000 in addition to 
the sale price for their land that the appellees received from 
District of Columbia Redevelopment Land Agency is, in 


part, without consideration and unenforceable (a) because 
that amount contains a penalty of $250,000 exacted by ap- 
pellees, as shown by the uncontradicted and inherently prob- 
able and documentary evidence, and (b) because the amount 
of $685,000 includes $352,387.38 more than the price for 
which appellees were then under contract with appellant to 
sell their land. 


3. Under its Counterclaim VII, appellant Columbia Plaza 
Corporation is entitled to a judgment against appellees for 
the return of 200 shares of its common stock issued to ap- 
pellees or for the agreed value of $50,000 therefor, in 
accordance with the separate contract between appellant 
and appellees relating thereto. The District Court erred in 
admitting in evidence, over appellant’s objections, evidence 
of two transactions to which appellant was not a party and 
erred in denying appellant’s claim on the basis of those two 
transactions. 
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SUMMARY OF ARGUMENT 
Counterclaim I 


Columbia Plaza Corporation was organized in 1960 for 
the very purpose of becoming the Redeveloper of the Colum- 
bia Plaza Urban Renewal Project. Appellees Kingdon Gould, 
Jr. and D. F. Antonelli, Jr. were among the holders of closely 
held stock in the corporation. At all times involved, except 
a period of about three months, one or the other of them 
was a director of the corporation. Appellee D. F. Antonelli, 
Jr. was also the vice president until December 16, 1963. On 
October 3, 1961, both of them had entered into two con- 
tracts to cooperate and to use their best efforts to the end 
that Columbia Plaza Corporation would be designated as Re- 
developer of the Columbia Plaza Urban Renewal Project. So, 
they were under contractual obligations as well as fiduciary 
obligations. 


CPC’s claim for exemplary damages for breaches of their 
fiduciary obligations as well as their contract obligations is 
based on the nature and extent of the breaching activities, 
which had for their purpose, as admitted by appellee King- 
don Gould, Jr. in his testimony, “the termination of the 
Columbia Plaza Project”. CPC's right to punitive damages 
arises not from mere breach of contract, but rather from 
the nature and extent of the breaches which occurred. Ap- 
pellant relies on Brown v. Coates, 102 U.S. App. D.C. 300 
(1958), 253 F.2d 36. 


The breaches involved were “calculated rather than inad- 
vertent”: they were “flagrant”: the breaches assume “the 
character of a willful tort”: their actions were “in disregard 
of obligations of trust.” These are the criteria established 
in Brown y. Coates, supra. 


The fact that appellees Antonelli and Gould were among 
the holders of closely held stock in CPC placed them under 
a fiduciary duty as did the facts that one or the other of 
them was a director of CPC at all times, except for a period 
of about three months, and appellee Antonelli was the vice 
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president of CPC for a period of time. Helms v. Duckworth, 
infra. 


All the facts and circumstances shown by the evidence 
place this case within the “certain, narrowly defined circum- 
stances” referred to in Brown vy. Coates, supra. The activi- 
ties of appellees Antonelli and Gould have the odor of civil 
conspiracy. abuse of process. malicious prosecution and in- 
terference with contractual relations. 


Counterclaim V 


The relief sought in Counterclaim V is a declaratory judg- 
ment that CPC’s promise to pay appellees $685,000 instead 
of $332.612.62 is without consideration and unenforceable. 


The “consideration” for CPC’s promise to pay $685,000 
is stated in the contract of October 3, 1961 (D Ex 1) to be 
“the acceptance” of a price “which is different from the 
agreed price under the agreement of March 2, 1961”. The 
use of the word “different” indicates that the drafter of 
the Amended Agreement must have been conscious of the 
problem of consideration. Analysis of the facts and figures 
involved and the application of simple arithmetic prove that 
the “different” price, instead o1 being lesser, is actually 
§352.387.38 more than the price which appellees were ob- 
ligated to accept for their land under their earlier contracts 
with CPC. 


The Amended Agreement was designed to change the 
form rather than the substance of the transaction. Under 
the antecedent contracts, CPC was the purchaser and the 
potential grantee. The appellees were the sellers and poten- 
tial grantors. The Amended Agreement, in effect, made CPC 
and the appellees the sellers and grantors of the land (CPC 
as the equitable owner and the appellees as the legal title 
owners) and RLA the purchaser and potential grantee. CPC 
as well as the appellees were grantors in the deeds to RLA. 
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While appellant acknowledges that contracts may be mod- 
ified by agreement between the parties, its contention is 
that, if existing promises are changed, there must be a con- 
sideration to support the new promises. Here there was no 
consideration to support CPC’s promise to pay more than 
$332,612.62. 


At the time, October 3, 1961, that CPC’s promise to pay 
$685,000 in addition to the price for the land that the ap- 
pellees received from RLA was made, the appellees were 
under contractual obligation with CPC to accept for their 
land $352,387.38 less than the total price, including the 
$685,000 that the October 3, 1961 contract provided for. 
On October 3, 1961, the earlier contract was a subsisting 
contract. The time for settlement pursuant to its terms had 
not been fixed by the appellees, who by the contract terms 
were vested with power to fix the time of settlement of the 
sale. They had not fixed the time of settlement. No default 
on the part of either CPC or the appellees to settle under 


the antecedent contract had been declared. Consequently, 
any modification of the obligations of the antecedent con- 
tract required a consideration. CPC's promise to pay $352,- 
387.38 more than the $332,612.62 that the appellees were 
under contractual obligation to accept for the land was with- 
out consideration and unenforceable. 


Moreover, the admission of appellee Antonelli, as well as 
undisputed documentary evidence, proves that CPC’s prom- 
ise to pay the appellees $685,000 included $352,387.38 
more than the appellees were under contractual obligation 
to accept for their land. The origin of $250,000 of this ex- 
cess of $352,387.38 is established by undisputed documen- 
tary evidence (D Exs 50 and 51) and by appellee Antonel- 
li’s admission in his pretrial deposition, which was received 
in evidence at the trial, that $250,000 of the $300,000 re- 
ferred to in Defendant’s Exhibit 50 was included in the 
$685,000 involved in Counterclaim V. Defendant's Exhibits 
50 and 51 also show that the item of $250,000 was a pure- 
ly arbitrary amount, in the nature of a penalty, exacted by 
the appellees. 
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Counterclaim VIl 


The separate agreement of December 7, 1960, between 
CPC and the appellees is the sole source of any interest that 
the appellees acquired in 200 shares of CPC’s common stock. 
The same agreement determined the appellees’ obligation to 
return the 200 shares of stock or pay the agreed value of 
$50,000 therefor to CPC. 


Any transaction between the appellees and third parties 
could not affect the nghts of CPC without its consent and 
without some consideration to CPC. The District Court 
erred in admitting, over CPC’s objections, evidence of trans- 
actions between the appellees and John McShain and the 
appellees and Shannon & Luchs, Inc. CPC was not a party 
to these transactions and received nothing for its right to a 
return of the 200 shares of its common stock or payment 
by the appellees of the agreed value of $50,000 therefor. 


If the “property included herein” referred to in Paragraph 
7 of the Amended Agreement of October 3, 1961, means 
more than the real estate involved and includes the 200 
shares of stock. the appellees have never acquired “full and 
complete ownership of said stock” as provided in the sep- 
arate agreement of December 7, 1960, because the ‘‘settle- 
ment” referred to in the agreement of December 7, 1960 
never occurred and never will occur, the reason being that 
the form of the transaction was changed from a sale and 
conveyance by the appellees to CPC as the purchaser and 
grantee, to a sale and conveyance by CPC, as the equitable 
owner, and the appellees, as the legal title owners, to RLA. 


The discrepancy between the Amended Agreement of Oc- 
tober 3, 1961, and the antecedent agreements, in respect of 
the deposit of $100,000, is evident from a reading of the 
excerpts in the statement of “Evidence in Support of Coun- 
terclaim VII.” The facts present a classic case for reforma- 
tion of the instrument of October 3, 1961, to make it re- 
flect the agreement of the parties. CPC relies on Vakas v. 
Manuel, 114 U.S. App. D.C. 368 (1963) 316 F.2d 369. 
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CPC’s claim is not barred by limitations or laches because 
the agreements involved are under seal and the period of 
limitations is twelve years. Moreover, under Rule 15(c) of 
the Federal Rules of Civil Procedure, this claim, which was 
inserted by way of amendment to the counterclaim, “relates 
back to the date of the original pleading”, which was March, 
1964. 


ARGUMENT 


Counterclaim I 


The Wrongful Conduct of Appellees Kingdon Gould, Jr. 
and D. F. Antonelli, Jr., Involving Willful Breaches of 
Fiduciary Obligations as Well as Breaches of Contracts, 
for the Admitted Purpose of Terminating the Columbia 
Plaza Project, as Shown by the Uncontradicted and In- 
herently Probable and Documentary Evidence, Subjects 
Them to Punitive Damages under Count I of Defendant’s 


Counterclaims. 


The original purpose of CPC’s Counterclaim I was to re- 
cover both compensatory and punitive damages from Messrs. 
Antonelli and Gould. CPC sustained substantial and irrep- 
arable pecuniary losses as a result of their course of wrong- 
ful conduct, but because of other possible contributing 
causes thereof, CPC abandoned its claim for compensatory 
damages and focused its proof on its demand for exemplary 
damages. This decision was the product of two considera- 
tions. First of all, as will be developed later, this jurisdic- 
tion has declined to apply mechanically the general rule 
that one may not recover punitive damages for a breach of 
contract. On the contrary, it has allied itself with those 
courts which recognize the availability of this relief “in cer- 
tain, narrowly-defined circumstances.” Brown y. Coates 
(1958) 102 U.S. App. D.C. 300, 303. Secondly, CPC rec- 
ognized that some of the events for which it would be seek- 
ing compensatory damages could arguably be attributed to 
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causes other than the course of wrongful conduct of Messrs. 
Antonelli and Gould. and since CPC would have the burden 
of unscrambling the many possible causative factors, it de- 
cided to forego an excursion which might be fruitless and, 
therefore, an imposition on the time and energy of all con- 
cerned. 


CPC wishes to make one point abundantly clear at the 
outset. It seeks to recover punitive damages not simply be- 
cause Messrs. Antonelli and Gould committed breaches of 
their fiduciary obligations and of their agreements to co- 
operate. but rather because of the form which their breaches 
of these obligations took. If they, having undertaken to co- 
operate and to use their best efforts to the end that CPC 
would be designated as Redeveloper, had thereafter simply 
sat on their hands, so to speak, or made only token and in- 
different efforts in that direction, CPC recognizes that its 
only remedy for such a breach would be the recovery of 
compensatory damages. 


CPC’s claim for exemplary damages for breaches of the 
above contracts is premised on the nature of the breaching 
activities—activities which had for their purpose, as admitted 
by appellee Gould, “the termination of the Columbia Plaza 
Project” and which took the form of a concerted, many- 
pronged scheme to cut the ground, literally and figuratively, 
from under the Columbia Plaza Urban Renewal Project. CPC’s 
right to punitive damages arises not from a mere breach of 
the contract to cooperate, but rather from the nature of the 
breaches which occurred. 


This jurisdiction has recognized that there are exceptions 
to the general rule that punitive damages cannot be recovered 
for a breach of contract. This is precisely what this Court of 
Appeals held in Brown v. Coates, 102 U.S. App. D.C. 300 
(1958): 


“For breaches of contract standing alone punitive dam- 
ages are generally not recoverable. Moreover, it is 
axiomatic that punitive damages are ‘not favored’. 
Some courts have refused to allow the imposition 
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of punitive damages in any contract actions, regard- 
less of the types of contracts involved or the circum- 
stances surrounding their breach. 


“We join with those courts which decline to follow 
such mechanical classification. We believe the better 
view to be that in certain, narrowly defined circum- 
Stances, where breach of contract merges with, and 
assumes the character of, a willful tort, calculated 
rather than inadvertent, flagrant, and in disregard of 
obligations of trust, punitive damages may be 
assessed.” Id. at 303. [Emphasis added.] 


If the above quotation means what it says, there definite- 
ly are situations where a breach of contract may give rise to 
a claim for punitive damages. This will occur where a breach 
is “‘calculated rather than inadvertent’’; where it is **flagrant”: 
where it “‘assumes the character of a willful tort”: and where 
it consists of actions taken “‘in disregard of obligations of 
trust.” CPC submits that each and all of these pejoratives 
are descriptive of the actions which Messrs. Antonelli and 


Gould took to violate their solemn agreement to cooperate 
and use their best efforts to promote Columbia Plaza. 


First of all, it should be observed that Messrs. Antonelli 
and Gould were not strangers to CPC: on the contrary, they 
occupied a fiduciary relation to the corporation, since Mr. 
Antonelli was an officer of CPC; since at all times involved 
(except the three month period from December 16, 1963 
to March 17, 1964) Mr. Gould or Mr. Antonelli served as a 
director of the corporation; and since at all times each of 
them was a stockholder in CPC, which is a closely held cor- 
poration. 


“We believe that the holders of closely held stock in 
a corporation such as shown here bear a fiduciary 
duty to deal fairly, honestly and openly with their 
fellow stockholders...” Helms v. Duckworth, (1957) 
101 U.S. App. D.C. 390, 395. 


Therefore, a breach of a contract to cooperate, which breach 
takes the form of activities by a director and/or officer and/ 


or stockholder in a closely held corporation and which is 
designed to torpedo the sole business venture in which the 
corporation is engaged is “in disregard of obligations of trust” 
and thus within the “certain. narrowly defined circumstances” 
where a breach of contract will under the Coates case give 
rise to a right to exemplary damages on the part of the victim 
of that breach. 


In the case of Brown rv. Coates, the court also stressed that 
in order to create a right to exemplary damages, the breach of 
contract must be “flagrant” and “calculated rather than inad- 
vertent’. The undisputed evidence in this case shows that 
Messrs. Antonelli and Gould actually hired a lobbyist to pro- 
mote a bill which had as its express purpose to “terminate the 
Columbia Plaza Urban Renewal Project area and plan.” (H.R. 
9774, 88th Cong.. 2d Sess.) Moreover, they testified before 
a subcommittee of the House of Representatives in support 
of such legislation. Obviously such conduct is “calculated 
rather than inadvertent.” Moreover, it would be difficult to 
imagine a more “flagrant” method of breaching a contract 
to cooperate to promote an enterprise than to lobby for 
legislation which would destroy the legal underpinnings of 
the project. 


The case of Brown v. Coates speaks of breaches of con- 
tract which border on willful torts. The conduct of Messrs. 
Antonelli and Gould also fits squarely within this category. 
Actually, their activities have the odor of several torts, 
among them civil conspiracy, abuse of process, malicious 
prosecution, and interference with contractual relations. 


First of all, the fact that they worked together suggests 
the tort of civil conspiracy. The tort of civil conspiracy is 
recognized in this jurisdiction. See Capannelli v. Grane, 105 
U.S. App. D.C. 224 (1959). see also Charlesworth, Conspir- 
acy as a Ground of Liability in Tort, 36 L. Q. Rev. 38 (1920): 
Burdick, Conspiracy as a Crime and as a Tort, 7 Col. L. Rev. 
229 (1907): Burdick, The Tort of Conspiracy, 8 Col. L. Rev. 
117 (1908). 
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One phase of Messrs. Antonelli and Gould’s breach of 
their agreement to cooperate suggests the twin torts of ma- 
licious prosecution and abuse of process. In addition to 
filing the complaint in the instant case (all the counts of 
which they abandoned), they also filed Civil Action No. 
2275-64, in which they named as defendants not only Co- 
lumbia Plaza Corporation, but also the District of Columbia 
Redevelopment Land Agency, and the individual in charge 
of issuing building permits for construction in the District 
of Columbia. This suit was eventually disposed of when 
the District Court entered a summary judgment against the 
plaintiffs in favor of all defendants. At the time this suit 
was filed, Messrs. Antonelli and Gould were aware that the 
legality of the Columbia Plaza Urban Renewal Act had been 
challenged in the case of District of Columbia Redevelop- 
ment Land Agency v. Cilla Silverman, District Court Dkt. 
No. 3-62, in which Judge Keech on November 28, 1962 had 
sustained the legality of the District of Columbia Redevelop- 
ment Act. The obvious purpose of Civil Action 2275-64 


was to delay the Columbia Plaza Urban Renewal Project, 
and to complicate efforts of CPC to obtain a building per- 
mit, this being accomplished through the intimidation by 
lawsuit of the individual charged with the duty of issuing 
such permits in the District of Columbia. 


“The essential elements of abuse of process, as the 
tort has developed, have been stated to be: (first, 
an ulterior purpose, and second, a willful act in the 
use of the process not proper in the regular conduct 
of the proceeding. ... The improper purpose usual- 
ly takes the form of coercion to obtain a collateral 
advantage, not properly involved in the proceeding 
itself, such as the surrender of property or payment 
of money, by use of process as a threat or a club.” 
Prosser, Torts, 668-9 (2d Ed. 1955). 


Both the present action and Civil Action 2275-64 were 
obviously filed for an ulterior purpose, namely, the delay, 
and eventual destruction of the Columbia Plaza Urban Re- 
newal Project. Messrs. Antonelli and Gould knew that the 
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corporation’s contracts with the RLA placed the corpora- 

tion’s performance of the various stages of the project un- 
der stringent time limitations. In Chatterton ¥. Janousek. 

108 U.S. App. D.C. 171 (1960), it was recognized that the 
tort of malicious prosecution is committed by one who 
prosecutes “a civil suit with an improper motive and with- 
out probable cause”. Id. at 173. 


Some of the activities engaged in by Messrs. Antonelli 
and Gould to subvert the Columbia Plaza Urban Renewal 
Project smack of the tort of interference with contractual 
relations. Among other things, they wrote a letter to the 
Federal Housing Administration in an effort to undercut a 
preliminary commitment by that agency to insure the financ- 
ing on the project. and sent a copy of it to the RLA, with 
which CPC also had a contract. (D Ex 19) That it is a tort 
for one knowingly to interfere with a contractual relation 
existing between two other parties has become well settled. 


“The great weight of authority in this country and in 
England is to the effect that if A has a legal contract 
with B, either for the rendition of service or any 
other purpose, and C, having knowledge of the ex- 
istence thereof, intentionally [sic] and knowingly, and 
without reasonable justification or excuse, induces 
B to break the contract, by reason of which A sus- 
tains damage, an action will lie by A against C to 
recover the same.” Campbell v. Gates, 141 N.E. 914 
(N.Y. 1923). 


The District of Columbia is among that vast majority of Amer- 
ican jurisdictions which recognize the existence of the tort of 
interference with contractual relations. Meyer v. Washington 
Times Co. (1935) 64 App. D.C. 218, 222. 


It is also recognized that it is tortious to interfere with con- 
tractual negotiations, even though they have not yet ripened 
into a contract. Such conduct is sometimes regarded as an 
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aspect of the tort of interference with contractual relations, 
or it may be recognized as a separate tort: interference with 
prospective advantage. 


“The action lies not only for interference with the 
fulfillment of an executed contract but also for ma- 
licious interference with the right to conduct nego- 
tiations which might culminate in such a contract.” 
McCue v. Deppert, 91 A.2d 503, 506 (N.J. App. 
1952). 


“Both the tort of interference with the contractual 
relations and the tort of interference with prospec- 
tive contract or business relations involve basically 
the same conduct on the part of the tortfeasor. In 
One case the interference takes place when a con- 
tract is already in existence: in the other, when a 
contract would, with certainty, have been consum- 
mated but for the conduct of the tortfeasor.” Build- 
ers Corp. v. United States, 148 F. Supp. 482, 484 
n. 1 (N.D. Cal. 1957). 


It has been recognized that the furnishing of derogatory 
information to a government agency concerning an enter- 
prise with which that agency is considering entering into a 
contract constitutes a tortious interference with contractual 
relations and prospective advantage. See Pedersen v. United 
States, 191 F. Supp. 95 (D.C. Guam 1961). Moreover, where 
the derogatory information is furnished out of spite and for 
no legitimate purpose, it makes no difference whether it is 
true or not. See Snider v. McKean, 36 D.C.2d 203, 206-9 
(Pa. 1964). 
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Counterclaim V 


Appellant Columbia Plaza Corporation Is Entitled to a De 
claratory Judgment Under Count V of Its Counterclaims That 
Its Promise To Pay Appellees $685,000 in Addition to the 
Sale Price for Their Land That the Appellees Received from 
District of Columbia Redevelopment Land Agency Is, in Part, 
Without Consideration and Unenforceable (a) Because That 
Amount Contains a Penalty of $250,000 Exacted by Appel- 
lees, as Shown by the Uncontradicted and Inherently Prob- 
able and Documentary Evidence, and (b) Because the Amount 
of $685,000 Includes $352,387.38 More Than the Price for 
Which Appellees Were Then Under Contract with Appellant 
To Sell Their Land. 


Counterclaim V is directed against the portion of Para- 
graph 2 of the Amended Agreement of October 3, 1961, 
which is quoted on page 8 of this brief. The relief sought 
in Counterclaim V is a declaratory judgment that insofar as 
the quoted portion of Paragraph 2 of the Amended Agree- 


ment calls for CPC to pay more than $332,612.62, it is 
without consideration and therefore unenforceable. 


It will be observed from a reading of the portion of Para- 
graph 2 of the Amended Agreement quoted on page 8 of 
this brief. that the “consideration” for CPC’s promise to 
pay Messrs. Antonelli and Gould and Mrs. Gould $685,000, 
is expressly stated to be “the acceptance” by them of a 
price “which is different from the agreed purchase price 
under the Agreement of March 2, 1961”. 


In relation to the concept of “consideration” the word 
“different” is an equivocal term. The drafter of the Amended 
Agreement must have been conscious of this problem of 
consideration. The use of the word “different” indicates 
this. To be sure, if the “different” price at which the Own- 
ers-Sellers were agreeing to convey the property to RLA in- 
volved the receipt by them of a lesser sum than they would 
have received under the Agreement of March 2, 1961, then 
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“the acceptance by the Owners of the above-stated price” 
would involve a detriment to them, as compared with their 
position under the earlier agreement, and the incurring of 
this detriment would meet the requirement of consideration 
necessary to make CPC’s undertaking to pay $685,000 en- 
forceable. On the other hand, if the “different” price is 
more than the amount which they were obligated to accept 
under the earlier agreement, then certainly “the acceptance 
by the Owners” of a greater sum than they would have re- 
ceived under the earlier agreement could not constitute the 
consideration required by the law to make CPC’s promise 
enforceable. 


Therefore, in order to determine whether the agreement 
to accept a “different” price is a valid consideration for 
CPC’s promise to pay $685,000, it is essential that we ana- 
lyze the price which was specified in the earlier agreement. 


Under the agreement of March 2, 1961, Messrs. Antonelli 
and Gould and Mrs. Gould agreed to sell to CPC their real 
property interests in Squares 32, 33 and 44, which comprised 
198,365.22 square feet. The top sales price of this prop- 
erty was $21 per square foot, or $4,165,669.62. However, 
this entire amount was not due at the time of settlement. 
Only $17 per square foot, or $3,372,220.74 was payable at 
settlement. [See Paragraph 3(c) of Agreement of March 2, 
1961, D Ex 64.] The payment of the balance of $4 per 
square foot, or $793,460.88, by CPC was tied to the net 
earnings of CPC. Specifically, the obligation to pay this 
balance became a first charge on 50% of CPC’s net earnings. 
This meant that Messrs. Antonelli and Gould and Mrs. Gould 
would not be paid in full unless and until CPC had net earn- 
ings of approximately $1,600,000. 


With this background, one can focus on the question of 
whether the “‘acceptance” by Messrs. Antonelli and Gould 
and Mrs. Gould of the price called for in the agreement of 
October 3, 1961 involved any detriment to them, in com- 
parison to their position under the March 2, 1961 agree- 
ment. 
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The October 3, 1961, agreement contemplated that Messrs. 
Antonelli and Gould and Mrs. Gould and CPC (respectively, 
the legal title owners and the equitable owners of the land 
involved) would convey the same to RLA at a price of not 
less than $19 per square foot. or approximately $3,800,000. 
The entire amount to be received from RLA at settlement 
was to be retained by Messrs. Antonelli and Gould and Mrs. 
Gould. with CPC to receive only the cash deposit which it 
had made under the contract of March 2, 1961, and its pred- 
ecessor contract. All that was necessary, therefore, to put 
Messrs. Antonelli and Gould and Mrs. Gould in at least the 
same position that they were in under the Agreement of 
March 2. 1961, was a promise on the part of CPC to pay 
them $332.612.22 out of its net earnings, such obligation 
to be a first charge on 50% of those net earnings. 


If CPC’s promise in Paragraph 2 of the Amended Agree- 
ment of October 3. 1961 to pay them $685,000 out of its 
net earnings is fully enforced, Messrs. Antonelli and Gould 
and Mrs. Gould will receive a total of $4,518,057.00 for 
land, which, under the March 2, 1961 agreement, they were 
already obligated to convey for $4,165,669.62. Yet they 
incurred no detriment under the later agreement. On the 
contrary, they received at settlement $460,836.26 more 
than they would have received at settlement under the earlier 
one. Certainly the “acceptance” at settlement of $3,833,- 
057.00 instead of $3,372,220.74 cannot be a valid consider- 
ation for a promise to pay $352,387.38. Put another way, 
the ‘‘acceptance” by Messrs. Antonelli and Gould and Mrs. 
Gould of $19.32 per square foot at settlement, instead of 
$17 per square foot, involves no detriment to them. On 
the contrary, it is a benefit to them, and, therefore, they 
cannot use this “acceptance”’ as the consideration for CPC’s 
promise to pay them $352,387.38 more than the sales price 
agreed upon in the agreement of March 2, 1961, which was 
still in full force and effect on October 3, 1961, when the 
same parties entered into the Amended Agreement of that 
date. 
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Messrs. Antonelli and Gould and Mrs. Gould cannot avoid 
the most fundamental rule of the law of contracts by urg- 
ing that CPC’s promise to pay this extra sum was the result 
of negotiations between it and Messrs. Antonelli and Gould 
and Mrs. Gould. Presumably all contractual promises are 
the product of negotiations. The law remains, however, that 
a promise will not be enforced unless the one making it re- 
ceives something in return. CPC received absolutely nothing 
for its promise to pay $352,387.38 more than the appellees 
were already obligated by the earlier contracts to accept for 
their land. Therefore its promise to do so is without con- 
sideration and unenforceable. 


Simple arithmetic proves this point, as shown by the above 
figures. The admission of Mr. Antonelli, as well as undis- 
puted documentary evidence (D Exs 50 and 51) also proves 
this point. Mr. Antonelli admitted in his pretrial deposition, 
which was received in evidence at the trial, that $250,000 
of the $300,000 referred to in Defendant’s Exhibit 50 was 
included in the $685,000 involved in Counterclaim V. 


Also, Defendant’s Exhibits 50 and 51 show that $250,000 
of the excess of $352,387.38 included in the figure of 
$685,000 was a purely arbitrary amount. 


Counterclaim VII 


Under Its Counterclaim VII, Appellant Columbia Plaza Cor- 
poration Is Entitled to a Judgment Against Appellees for the 
Return of 200 Shares of Its Common Stock Issued to AppeF 
lees or for the Agreed Value of $50,000 Therefor, in Accord- 
ance with the Separate Contract Between Appellant and 
Appellees Relating Thereto. The District Court Erred in Ad- 
mitting in Evidence, over Appellant's Objections, Evidence of 
Two Transactions to Which Appellant Was not a Party and 
Erred in Denying Appellant's Claim on the Basis of Those 
Two Transactions. 


The discrepancy between the agreements of May 17, 1960 
and March 2, 1961, on the one hand, and the agreement of 
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October 3. 1961. on the other hand, is immediately evident 
from a reading of the excerpts set forth in the statement of 
“Evidence in Support of Counterclaim VII.” Whereas the 
first two agreements correctly described CPC's deposit as 
being in the amount of $100,000, the third agreement, in 
paragraph 1, erroneously refers to “the deposit of $50,000.” 
‘As a result of this mistake, and the subsequent failure of 
CPC to demand, and of Messrs. Antonelli and Gould and 
Mrs. Gould to give, any credit to CPC for the $50,000 note- 
into-stock portion of the deposit, Messrs. Antonelli and 
Gould and Mrs. Gould emerged from their settlement with 
RLA with 200 shares of Columbia Plaza Corporation’s stock 
for which they had paid nothing. 


There is no hint in the agreement of October 3, 1961 
that CPC is relinquishing its right to the return of the 200 
shares of its stock, or to receive payment of $50,000 there- 
for. On the contrary, the agreement expressly recognizes 
that CPC is to receive back “the deposit” at the time of the 
settlement with RLA. However, the agreement mistakenly 
describes “the deposit” as being $50,000, when in fact it 
was twice that amount. Indeed, paragraph 8 of the agree- 
ment contemplates the retention by Messrs. Antonelli and 
Gould and Mrs. Gould of “any additional deposits” only in 
the event CPC failed to obtain from RLA a contract for the 
purchase of the property. That contract was obtained and 
performed by both sides. 


In addition, the memorandum of Mr. Gould to Mr. An- 
tonelli, dated July 11, 1961, (D Ex 50) and the letter of 
Frank J. Luchs, President of CPC, dated July 17, 1961. 
(D Ex 51) which show the negotiations between Messrs. An- 
tonelli and Gould on the one hand, and CPC on the other 
hand, which eventually culminated in the agreement of Oc- 
tober 3, 1961, contain no mention of any surrender by CPC 
of its right to receive the full $100,000 deposit back, or a 
credit therefor. Such a concession was neither demanded 
by Messrs. Antonelli and Gould nor acquiesced in by CPC. 
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Thus, there is presented a classic case for reformation of 
the instrument of October 3, 1961 to make it reflect the 
agreement of the parties. In Vakas v. Manuel, 114 U.S. 
App. D.C. 368 (1963) 316 F.2d 369, a renewal lease con- 
tained ‘ta condemnation clause depriving the tenant of any 
interest under the lease in case of condemnation of the prop- 
erty by governmental action.” Id. at 369. The tenant, 
after entering into the lease, desired modification with re- 
spect to its term and to the repair obligation. The landlord 
agreed to enter into a lease which would meet the tenant’s 
wishes in these two regards. However, in the preparation 
of the new lease instrument, the copyist inadvertently left 
out the condemnation clause, which had not been the sub- 
ject of any of the discussions relating to the change of the 
lease. When the tenant sought to claim an interest in the 
condemnation award, the landlord was permitted to show 
that the lease instrument “was not in fact an accurate me- 
morial of their understanding,”’ and that the true agreement 
between the parties with respect to rights of condemnation 
“was embodied in the earlier renewal lease, which had been 
modified by the two (and only two) specific changes re- 
quested by [the tenant].” 


By the same token, CPC seeks by its Counterclaim VII 
the opportunity to show that the true agreement between 
the parties with respect to disposition of the deposits was 
as expressed in the two predecessor agreements, namely, 
that its full amount ($100,000) was to be refunded or cred- 
ited to CPC. 


“While it is ordinarily true . . . that antecedent agree- 
ments, written or oral, merge in the deed finally ex- 
ecuted and delivered, a court of equity nevertheless 
has power to reform a deed or other written instru- 
ment when, because of fraud or mistake, it does not 
express the true intent of the parties.” Hawkins y. 
Fradkin, 85 U.S. App. D.C. 310, 313 (1949). 


In their Trial Memorandum devoted to Counterclaim VII, 
Messrs. Antonelli and Gould and Mrs. Gould sought to slough 
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off the provisions in the earlier agreements! calling for CPC 
to receive a credit at settlement in the full amount ($100,- 
000) of the deposit. by pointing to this sentence in Para- 

graph 7 of the “Amended Agreement” of October 3, 1961: 


“All prior agreements among the parties with respect 
to the property included herein are hereby cancelled 
and terminated in all respects.” 


CPC contends that the “property included herein” means 
the real estate involved and not the 200 shares of stock or 
the promissory note. 


CPC also contends that Messrs. Antonelli and Gould and 
Mrs. Gould’s reliance on the above provision is misplaced. 
They have evidently overlooked the fact that their interest 
in the 200 shares of CPC’s stock itself emanates from one 
of the several “prior agreements among the parties,” namely, 
the agreement of December 7, 1960 whereby the 200 shares 
of CPC’s stock were substituted for its $50,000 note. Since 
the language in the October 3, 1961 Amended Agreement 
upon which they rely to erase CPC’s right under the earlier 
agreements to a return of or a credit for the full amount of 
the deposit would also operate to “cancel and terminate” 
the “prior agreement” of December 7, 1960 from which 
they derive their interest in the 200 shares of CPC’s stock, 
they are in effect hoist with their own petard. 


Moreover, it should be noted that the agreement of De- 
cember 7, 1960, contains the following provision: 


“__ After settlement under the contract to be en- 
tered into pursuant to the Agreement of May 17, 
1960 (at which settlement the said stock shall be 
deemed to have a value of $50,000), Owners shall 
have full and complete ownership of said stock.” 


The fact of the matter is that the ‘‘settlement”’ referred 
to never occurred, and it never will occur. Instead, there 
was substituted a settlement between Messrs. Antonelli and 


! Paragraphs 1(a) and 3 of the Agreement dated May 17, 1960; and 
Paragraph 3 of the Agreement dated March 2, 1961. 


ers-Sellers were agreeing Lu Vulivey wie prupessy ev sree see 
volved the receipt by them of a lesser sum than they would 
have received under the Agreement of March 2, 1961, then 
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Gould and Mrs. Gould and RLA. Therefore, the event which, 
under the agreement of December 7, 1960, was to vest “full 
and complete ownership of said stock” never took place, 
and, consequently, they cannot be regarded as having “full 
and complete ownership of said stock.” 


Over the objection of CPC, the District Court admitted 
in evidence Plaintiffs’ Exhibit 19, which purports to be evi- 
dence of a transaction between the appellees and John Mc- 
Shain concerning the 200 shares of CPC’s stock. CPC was 
not a party to the transaction. Also, over the objection of 
CPC, the District Court admitted in evidence Plaintiffs’ Ex- 
hibits 18, 25, 26 and 27, which purport to be evidence of 
a transaction between the appellees and Shannon & Luchs, 
Inc. concerning the 200 shares of CPC’s stock and 60 other 
shares. CPC was not a party to the transaction. The result 
was that, without any consideration, and because of these 
two transactions between other parties, CPC was denied re- 
covery of its 200 shares of stock or the agreed value of 
$50,000 therefor claimed in its Counterclaim VII. (Findings 
65 to 75, both inclusive, and Conclusion of Law No. 8.) 


CONCLUSION 


It is respectfully submitted that the judgment in favor of 
appellees Kingdon Gould, Jr. and D. F. Antonelli, Jr. on 
Counterclaim I and the judgments in favor of all the appel- 
lees on Counterclaims V and VII should be reversed. 


Respectfully submitted, 


ARTHUR J. HILLAND 
JAMES E. HOGAN 


Attorneys for Appellant 


October 3, 1961 involved any detriment to them, in com- 
parison to their position under the March 2, 1961 agree- 
ment. 
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The October 3. 1961, agreement contemplated that Messrs. 
Antonelli and Gould and Mrs. Gould and CPC (respectively, 
the legal title owners and the equitable owners of the land 
involved) would convey the same to RLA at a price of not 
less than $19 per square foot, or approximately $3,800,000. 
The entire amount to be received from RLA at settlement 
was to be retained by Messrs. Antonelli and Gould and Mrs. 
Gould, with CPC to receive only the cash deposit which it 
had made under the contract of March 2, 1961, and its pred- 
ecessor contract. All that was necessary, therefore, to put 
Messrs. Antonelli and Gould and Mrs. Gould in at least the 
same position that they were in under the Agreement of 
March 2. 1961, was a promise on the part of CPC to pay 
them $332.612.22 out of its net earnings, such obligation 
to be a first charge on 50% of those net earnings. 


If CPC's promise in Paragraph 2 of the Amended Agree- 
ment of October 3. 1961 to pay them $685,000 out of its 
net earnings is fully enforced, Messrs. Antonelli and Gould 
and Mrs. Gould will receive a total of $4,518,057.00 for 
land, which, under the March 2, 1961 agreement, they were 
already obligated to convey for $4,165,669.62. Yet they 
incurred no detriment under the later agreement. On the 
contrary, they received at settlement $460,836.26 more 
than they would have received at settlement under the earlier 
one. Certainly the “acceptance” at settlement of $3,833,- 
057.00 instead of $3,372,220.74 cannot be a valid consider- 
ation for a promise to pay $352,387.38. Put another way, 
the “‘acceptance”’ by Messrs. Antonelli and Gould and Mrs. 
Gould of $19.32 per square foot at settlement, instead of 
$17 per square foot, involves no detriment to them. On 
the contrary, it is a benefit to them, and, therefore, they 
cannot use this “‘acceptance”’ as the consideration for CPC’s 
promise to pay them $352,387.38 more than the sales price 
agreed upon in the agreement of March 2, 1961, which was 
still in full force and effect on October 3, 1961, when the 
same parties entered into the Amended Agreement of that 
date. 
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Messrs. Antonelli and Gould and Mrs. Gould cannot avoid 
the most fundamental rule of the law of contracts by urg- 
ing that CPC’s promise to pay this extra sum was the result 
of negotiations between it and Messrs. Antonelli and Gould 
and Mrs. Gould. Presumably all contractual promises are 
the product of negotiations. The law remains, however, that 
a promise will not be enforced unless the one making it re- 
ceives something in return. CPC received absolutely nothing 
for its promise to pay $352,387.38 more than the appellees 
were already obligated by the earlier contracts to accept for 
their land. Therefore its promise to do so is without con- 
sideration and unenforceable. 


Simple arithmetic proves this point, as shown by the above 
figures. The admission of Mr. Antonelli, as well as undis- 
puted documentary evidence (D Exs 50 and 51) also proves 
this point. Mr. Antonelli admitted in his pretrial deposition, 
which was received in evidence at the trial, that $250,000 
of the $300,000 referred to in Defendant’s Exhibit 50 was 
included in the $685,000 involved in Counterclaim V. 


Also, Defendant’s Exhibits 50 and 51 show that $250,000 
of the excess of $352,387.38 included in the figure of 
$685,000 was a purely arbitrary amount. 


Counterclaim VII 


Under Its Counterclaim VII, Appellant Columbia Plaza Cor- 
poration Is Entitled to a Judgment Against Appellees for the 
Return of 200 Shares of Its Common Stock Issued to AppeF 
lees or for the Agreed Value of $50,000 Therefor, in Accord- 
ance with the Separate Contract Between Appellant and 
Appellees Relating Thereto. The District Court Erred in Ad- 
mitting in Evidence, over Appellant’s Objections, Evidence of 
Two Transactions to Which Appellant Was not a Party and 
Erred in Denying Appellant’s Claim on the Basis of Those 
Two Transactions. 


The discrepancy between the agreements of May 17, 1960 
and March 2, 1961, on the one hand, and the agreement of 
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October 3. 1961, on the other hand, is immediately evident 
from a reading of the excerpts set forth in the statement of 
“Evidence in Support of Counterclaim VII.” Whereas the 
first two agreements correctly described CPC’s deposit as 
being in the amount of $100,000, the third agreement, in 
paragraph 1, erroneously refers to “the deposit of $50,000.” 
‘As a result of this mistake, and the subsequent failure of 
CPC to demand, and of Messrs. Antonelli and Gould and 
Mrs. Gould to give, any credit to CPC for the $50,000 note- 
into-stock portion of the deposit, Messrs. Antonelli and 
Gould and Mrs. Gould emerged from their settlement with 
RLA with 200 shares of Columbia Plaza Corporation’s stock 
for which they had paid nothing. 


There is no hint in the agreement of October 3, 1961 
that CPC is relinquishing its right to the return of the 200 
shares of its stock, or to receive payment of $50,000 there- 
for. On the contrary, the agreement expressly recognizes 
that CPC is to receive back “the deposit” at the time of the 
settlement with RLA. However, the agreement mistakenly 


describes “the deposit” as being $50,000, when in fact it 
was twice that amount. Indeed, paragraph 8 of the agree- 
ment contemplates the retention by Messrs. Antonelli and 
Gould and Mrs. Gould of “any additional deposits” only in 
the event CPC failed to obtain from RLA a contract for the 
purchase of the property. That contract was obtained and 
performed by both sides. 


In addition, the memorandum of Mr. Gould to Mr. An- 
tonelli, dated July 11, 1961, (D Ex 50) and the letter of 
Frank J. Luchs, President of CPC, dated July 17, 1961, 
(D Ex 51) which show the negotiations between Messrs. An- 
tonelli and Gould on the one hand, and CPC on the other 
hand, which eventually culminated in the agreement of Oc- 
tober 3, 1961, contain no mention of any surrender by CPC 
of its right to receive the full $100,000 deposit back, or a 
credit therefor. Such a concession was neither demanded 
by Messrs. Antonelli and Gould nor acquiesced in by cPc. 
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Thus, there is presented a classic case for reformation of 
the instrument of October 3, 1961 to make it reflect the 
agreement of the parties. In Vakas v. Manuel, 114 U.S. 
App. D.C. 368 (1963) 316 F.2d 369, a renewal lease con- 
tained ‘ta condemnation clause depriving the tenant of any 
interest under the lease in case of condemnation of the prop- 
erty by governmental action.” Id. at 369. The tenant, 
after entering into the lease, desired modification with re- 
spect to its term and to the repair obligation. The landlord 
agreed to enter into a lease which would meet the tenant’s 
wishes in these two regards. However, in the preparation 
of the new lease instrument, the copyist inadvertently left 
out the condemnation clause, which had not been the sub- 
ject of any of the discussions relating to the change of the 
lease. When the tenant sought to claim an interest in the 
condemnation award, the landlord was permitted to show 
that the lease instrument “‘was not in fact an accurate me- 
morial of their understanding,” and that the true agreement 
between the parties with respect to rights of condemnation 
““was embodied in the earlier renewal lease, which had been 
modified by the two (and only two) specific changes re- 
quested by [the tenant] ae 


By the same token, CPC seeks by its Counterclaim VII 
the opportunity to show that the true agreement between 
the parties with respect to disposition of the deposits was 
as expressed in the two predecessor agreements, namely, 
that its full amount ($100,000) was to be refunded or cred- 
ited to CPC. 


“While it is ordinarily true . . . that antecedent agree- 
ments, written or oral, merge in the deed finally ex- 
ecuted and delivered, a court of equity nevertheless 
has power to reform a deed or other written instru- 
ment when, because of fraud or mistake, it does not 
express the true intent of the parties.” Hawkins y. 
Fradkin, 85 U.S. App. D.C. 310, 313 (1949). 


In their Trial Memorandum devoted to Counterclaim VII, 
Messrs. Antonelli and Gould and Mrs. Gould sought to slough 
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off the provisions in the earlier agreements! calling for CPC 
to receive a credit at settlement in the full amount ($100,- 
000) of the deposit, by pointing to this sentence in Para- 

graph 7 of the “Amended Agreement” of October 3, 1961: 


“All prior agreements among the parties with respect 
to the property included herein are hereby cancelled 
and terminated in all respects.” 


CPC contends that the “property included herein” means 
the real estate involved and not the 200 shares of stock or 
the promissory note. 


CPC also contends that Messrs. Antonelli and Gould and 
Mrs. Gould's reliance on the above provision is misplaced. 
They have evidently overlooked the fact that their interest 
in the 200 shares of CPC’s stock itself emanates from one 
of the several “prior agreements among the parties,” namely, 
the agreement of December 7, 1960 whereby the 200 shares 
of CPC’s stock were substituted for its $50,000 note. Since 
the language in the October 3, 1961 Amended Agreement 
upon which they rely to erase CPC’s right under the earlier 
agreements to a return of or a credit for the full amount of 
the deposit would also operate to “cancel and terminate” 
the “prior agreement” of December 7, 1960 from which 
they derive their interest in the 200 shares of CPC’s stock, 
they are in effect hoist with their own petard. 


Moreover, it should be noted that the agreement of De- 
cember 7. 1960, contains the following provision: 


_ _ After settlement under the contract to be en- 
tered into pursuant to the Agreement of May 17, 
1960 (at which settlement the said stock shall be 
deemed to have a value of $50,000), Owners shall 
have full and complete ownership of said stock.” 


The fact of the matter is that the “‘settlement” referred 
to never occurred, and it never will occur. Instead, there 
was substituted a settlement between Messrs. Antonelli and 


‘Paragraphs 1(a) and 3 of the Agreement dated May 17, 1960; and 
Paragraph 3 of the Agreement dated March 2, 1961. 
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Gould and Mrs. Gould and RLA. Therefore, the event which, 
under the agreement of December 7, 1960, was to vest “full 
and complete ownership of said stock”’ never took place, 
and, consequently, they cannot be regarded as having “‘full 
and complete ownership of said stock.” 


Over the objection of CPC, the District Court admitted 
in evidence Plaintiffs’ Exhibit 19, which purports to be evi- 
dence of a transaction between the appellees and John Mc- 
Shain concerning the 200 shares of CPC’s stock. CPC was 
not a party to the transaction. Also, over the objection of 
CPC, the District Court admitted in evidence Plaintiffs’ Ex- 
hibits 18, 25, 26 and 27, which purport to be evidence of 
a transaction between the appellees and Shannon & Luchs, 
Inc. concerning the 200 shares of CPC’s stock and 60 other 
shares. CPC was not a party to the transaction. The result 
was that, without any consideration, and because of these 
two transactions between other parties, CPC was denied re~ 
covery of its 200 shares of stock or the agreed value of 
$50,000 therefor claimed in its Counterclaim VII. (Findings 
65 to 75, both inclusive, and Conclusion of Law No. 8.) 


CONCLUSION 


It is respectfully submitted that the judgment in favor of 
appellees Kingdon Gould, Jr. and D. F. Antonelli, Jr. on 
Counterclaim I and the judgments in favor of all the appel- 
lees on Counterclaims V and VII should be reversed. 


Respectfully submitted, 


ARTHUR J. HILLAND 
JAMES E. HOGAN 


Attorneys for Appellant 
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QUESTIONS PRESENTED 


1. Whether the District Court erred in awarding judg- 
ment for the defendant-appellee on Count II of the counter- 
claim: 

(a) Whether the District Court erred in not finding 
that the 10 per cent “management fee”, deducted 
from gross monthly parking revenues before divid- 
ing profits on a 50-50 basis, was simply an unal- 
locable overhead item spread equally across appel- 
lants’ parking enterprises and, thus, properly in- 
cluded as a direct cost. 


Whether the District Court erred in ignoring un- 
controverted evidence of a contemporaneous con- 
struction and/or oral modification of the contracts 
in question by the parties thereto. 


2 Whether the District Court adopted an erroneous 
standard for the fair rental value of the parking properties 
in question, ignoring uncontroverted expert evidence of 
what similarly situated properties return as rental and 
excluding evidence of standards in the trade. 


Questions Presented 


Jurisdictional Statement 
Statement of the Case 
Statement of Points 
Summary of Argument 
1. Counterclaim IT 
2. Counterclaim IV 


1. Counterclaim I 
2. Counterclaim IV 
Conclusion 
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IN THE 


United States Court of Appeals 


No. 21207 


Kixcpon Govip, Jr., et al, Appellants 


Vv. 


CotumsBia Praza Corporation, Appellee 


Appeal From A Judgment Of The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Kingdon Gould, Jr., and D. F. 
Antonelli, two of three plaintiffs in the District Court, 
from a judgment in favor of the defendant Columbia Plaza 
Corporation on Counterclaims IT and IV. The District Court 
had jurisdiction of the original complaint pursuant to D.C. 
Code, Tit. 11, $521 and 28 U.S.C. §2201. That Court had 
jurisdiction of the counterclaims pursuant to Rule 138, F.R.- 
Civ.P. This Court has jurisdiction pursuant to 28 U.S.C. 
§1291. 
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STATEMENT OF THE CASE 


Prior to any of the dates which are material to this 
litigation, plaintiff-appellants', Kingdon Gould, Jr. and 
D. F. Antonelli, partners in several real estate enterprises 
and parking lot ventures, had begun the assembly of land 
in the area bounded by 25rd Street on the East, Virginia 
Avenue on the North, E Street on the South and 25th 
Street on the West, all in Northwest Washington. This is 
the area now known, and known during the time period 
with which this litigation was concerned, as the Columbia 
Plaza Urban Renewal Area. Prior to 1960, the plaintiffs 
owned, either in fee or as contract purchasers, more than 
50 per cent of the privately held land in that area. Un- 
able to acquire all of the approximately 368,581 square feet 
of land in the Area and thus develop the property them- 
selves, Antonelli and Gould entered into a contract on May 
16, 1960 with James F. Salkeld, acting on behalf of Colum- 
bia Plaza Corporation, a corporation to be formed (P.Ex2/; 
later the same day replaced with an identical contract with 
Columbia Plaza Corporation, D.Ex. 21, after formation of 
the corporation), which provided, pertinently, as follows: 

1. The Corporation was recognized, at least by the 
parties, as the Developer of the property in question; 


2. Antonelli and Gould agreed to enter into a con- 
tract of sale to Columbia Plaza Corporation at a date 
in January 1961 to be designated by the Corporation; 

3. A sales price was established by the contract, but 
proviso was made for condemnation by the District 
of Columbia; 


4. Antonelli and Gould were given the option to ac- 
quire additional property on the Area, such property 
to become subject to the contract. 


1 The plaintiffs, Antonelli and Gould, were in a peculiar position in this 
litigation. Their four-count complaint had either been rendered moot or dis- 
missed voluntarily. They (the plaintiffs) really went to trial before Judge 
Hart as ‘‘defendanta’’ on seven counterclaims filed by the defendant corporn- 
tion. 


2This excludes tracta of land, such as Toner School, belonging to the 
District of Columbia (P. Ex). 
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No contract of sale was entered into between the parties 
in January of 1961. Instead, on March 2, 1961, Antonelli 
and Gould entered into another contract with Columbia 
Plaza Corporation (D.Ex. 64) by which they agreed to 
sell and Columbia Plaza Corporation agreed to buy 
specified parcels of land in the urban renewal area at a 
specified price and at a given time. 


The concept of the sale to the Columbia Plaza Corpora- 
tion was changed during the summer of 1961 and the form 
of the transaction ultimately became a sale by Antonelli 
and Gould under threat of condemnation to the District 
of Columbia Redevelopment Land Agency and a reconvey- 
ance by the Agency to the Columbia Plaza Corporation. 
Accordingly, on October 4, 1961, Antonelli and Gould en- 
tered into a series of contracts—one, an Amended Agree- 
ment with Columbia Plaza Corporation (D.Ex. 1) provid- 
ing for the sale of the property to the Agency, payment of 
an amount over and above condemnation proceeds by the 


Corporation, establishing a settlement date, providing that 
Antonelli and Gould would be operating parking facili- 
ties at the completed project, and setting forth other rights 
and obligations; and two, contracts with the Redevelop- 
ment Land Agency for the sale of the land to the Agency. 
(P.Ex. & .) 


Antonelli and Gould, and Mrs. Gould, had acquired 26 
per cent of the 1,000 shares of stock in Columbia Plaza 
Corporation—260 shares. The remaining 740 shares were 
held almost evenly by a group of Shannon & Luchs officers 
and employees and a group controlled by John McShain, the 
prime building contractor on the project (D.Ex,). 


On or about November 19, 1961, Columbia Plaza Corpora- 
tion entered into a contract with the Redevelopment Land 
Ageney (D.Ex. 3) by which Columbia Plaza Corporation 
was formally designated as redeveloper of the project and 
pursuant to which the Ageney agreed to sell and the Cor- 
poration agreed to buy the land in question within the 
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following year. Neither party performed and on approxi- 
mately January 31, 1964, without the consent of Antonelli 
and Gould (who were both significant creditors and large, 
although minority, shareholders), the Corporation and the 
Ageney terminated the sale-purchase agreement and en- 
tered into a long-term 99-year lease with an annual rental 
of SS28.875.78, the agreement to take effect in March of 
that year (D.Ex.4). 


Being of the view that changing the Agency-Corpora- 
tion relationship from one of seller-purchaser to one of 
lessor-lessee adversely affected their rights, the plaintiffs* 
filed the suits from which this appeal springs. The com- 
plaint was in four counts—Count I and II sought an order 
compelling the Corporation to purchase the land in ques- 
tion from the Agency, on the grounds that plaintiffs’ rights 
as creditors (to the extent of $685,000) had been infringed 
by the lease agreement (Count I) or that their rights as 
stockholders were being invaded since they acquired their 
stock upon an express representation that the Corpora- 
tion would acquire and own the land in question (Count 
II). Count III sought a declaratory judgment with re- 
spect to an amendment to the corporate Charter and Count 
IV sought a general accounting to determine whether the 
corporation had “net earnings”, 50 per cent of which should 
enure to the benefit of Antonelli and Gould pursuant to 
paragraph 2 of the Amended Agreement of October 14, 
1961 (D.Ex. 1). 


Meanwhile, pursuant to a series of separate wirtten agree- 
ments, Antonelli and Gould had been operating public park- 
ing facilities on portions of the project area as it was 
cleared and before construction was begun (D.Ex. 24, 25). 
On March 23, 1962, Antonelli and Gould entered into an 
agreement with the Columbia Plaza Corporation, in which 


3 Who, pursuant to paragraph 2 of the Amended Agreement of October 4, 
1961, were entitled to $685,000 ‘‘as a first charge upon 50% of the net earn- 
ings of the Developer.’’ (D. Ex, 1) 
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they agreed to lease 135,641.86 square feet of land for 
parking purposes at a monthly rental of $3,689.46, begin- 
ning on May 1, 1962 (D.Ex. 24). That agreement reads in 
pertinent part: 


“1. We will pay the monthly rental of $3,689.46 and 
all the direct expenses necessary to carry on @ 
parking operation on all of the properties listed. 


2, Any balance resulting from the monthly opera- 
tions will be retained by us and you will be credited 
with fifty per cent (50%) of the net proceeds. 


3. You will receive a monthly operating statement no 
later than fifteen (15) days after each monthly ter- 
mination date.” 


By an agreement dated May 8, 1962, it was agreed that 
quarterly operating statements would be supplied rather 
than monthly statements (P.Ex. 4). A subsequent agree- 
ment of June 19, 1963, added an additional 62,202.06 square 


feet of land to the parking operation and increased the 
monthly rental as of that date to $5,381.35 (D.Ex. 25). 
Beginning in December of 1963, a total of 200,352 square 
feet was available at a total monthly rental of $7,012.00. 
Other than that, the terms and conditions of the parking 
agreement found in Defendant's Exhibit 24 remained un- 
changed. 


Antonelli and Gould submitted quarterly operating state- 
ments (D.Ex. 27) which reflected gross parking revenues, 
operating expenses, and net operating income, 50 per cent 
of which was due to Columbia Plaza Corporation under 
the agreements heretofore mentioned. In each such state- 
ment there was an operating expense figure called “manage- 
ment fee” which began at approximately 614 per cent of 
gross revenues and stabilized at 10 per cent of gross rev- 
enues by the last quarter of 1962. This “management fee” 
was deducted as an operating expense from gross operat- 
ing revenues before calculating net operating income and 
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before remitting 50 per cent of such net income to the 
defendant.* 


In pleading to the complaint described, supra, the cor- 
poration not only denied the allegations of each of the 
four counts thereof, but filed seven counterclaims. Counter- 
claim I sought compensatory damages in the amount 
of $1,382.222.33 and punitive damages in the amount of 
$1,000,000 for breach of the Amended Agreement of Octo- 
ber 4, 1961 (D.Ex. 1) and a shareholders agreement of 
the same date (D.Ex.%), to which the corporation was not 
a party, Counts II, III and IV all dealt with alleged 
breaches of the parking contracts enumerated, supra. Count 
V sought a declaratory judgment that the future $685,000 
contract obligation in paragraph 2 of the Amended Agree- 
ment of October 4, 1961 (D.Ex. 1) was void. Count VI sought 
the return of certain monies allegedly wrongfully withheld 
and Count VII sought return to the corporation of the 26 
per cent stock interest held by Antonelli and Gould and 
Mrs. Gould. 


By the time the case was pre-tried, it was apparent that 
the lessor-lessee arrangement was not satisfactory either 
to the corporation or the Agency, and negotiations were 
then underway to reinstate the original sale-purchase con- 
cept. The pre-trial order provided, p. 23: 


“It being understood that there are now pending 
negotiations for purchase of the land in question by 
defendant, Columbia Plaza Corporation, from the Land 
Agency, counsel for defendant agrees to inform the 
Examiner and counsel for plaintiffs if and when the 
contract... is signed.” 


On February 2, 1966, by special warranty deed, Columbia 
Plaza Corporation did acquire fee simple title to the prop- 
erty in question. A supplemental pretrial was held at which 


‘Other, more detailed, facta with respect to the pnrking operation aro 
found, infra, in the Argument section. 
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plaintiffs conceded that Counts I and II of their complaint 
were moot (Plaintiffs’ Supplemental Pre-Trial Statement, 
p. 1; Addendum to Pre-Trial Order, p. 1) and those counts 
were dismissed. As the case came to trial, plaintiffs volun- 
tarily dismissed the remaining Counts JII and IV of the 
complaint, the dismissal of Count IIT being at least par- 
tially premised on the asertion in defendant's Pre-Trial 
Statement, p. 7, that the corporation had not “asserted that 
the amendment to its charter is applicable to plaintiffs’ 
rights... nor... that such amendment deprives the plain- 
tiffs of their rights.” See also the Pre-Trial Order, p.12. 


Also immediately prior to trial, the corporation volun- 
tarily dismissed the compensatory damage claim in Coun- 
terclaim I and the whole of Counterclaims ITI and VI. The 
case went to trial before Judge Hart on the punitive dam- 
age claim in Counterclaim I and on Counterclaims II, IV, 
V and VII. Judgment was entered for the corporation on 
Counterclaims II and IV and this appeal was taken. Plain- 
tiffs prevailed on Counterclaims I, V and VII and the 
corporation has processed its appeal—No. 21206—to this 
Court. Proceedings in the cases have been consolidated for 
further proceedings. 


STATEMENT OF POINTS 


1. In holding against these appellants on Count II of 
the Counterclaim, the trial court erroneously interpreted 
the parking agreement of March 23, 1962 as precluding 
the inclusion of a 10 per cent management fee as a direct 
expense; it failed to give due effect to the contemporaneous 
exposition of the parties as to the meaning of the contract 
in question. 


2, With respect to Count IV of the Counterclaim, the 
Court adopted an erroneous standard for the fair rental 
value of the property in question, ignoring expert testi- 
mony the effect of which would have significantly reduced 
the amount of the award. 


S 


SUMMARY OF ARGUMENT 
1 Counterclaim IT 


Pursuant to the series of contracts under which the ap- 
pellants operated parking facilities on the project. site, 
the appellants were to pay a stipulated monthly rental and 
“all the direct expenses necessary to carry on a parking 
operation”, remitting 50 per cent of the balance to the ap- 
pellee corporation and retaining the remainder. As a part 
of “direct expenses”, appellants included a “management 
fee” which began at 614 per cent and finally stabilized at 
10 per cent of gross monthly revenues. There was testi- 
mony that the word “management fee” was a misnomer 
and that it represented direct costs which could not be 
allocated to specific parking lots but which were, nonethe- 
less, direct costs of operating the facilities in question. 
Gordon Form Lathe Co. v. Ford Motor Co., 133 F.2d 487, 
500 (6th Cir. 1943). 


There was, moreover, evidence which compelled a finding 
that there had been a contemporaneous agreement by the 
parties themselves to the same effect. Green v. Obergfell, 
73 App. D.C. 298, 311, 121 F.2d 46, 49, n.39 (1941). 


2 Counterclaim IV 

Prior to the start of construction at the project site, 
Antonelli and Gould operated a parking facility there- 
on under a “use and occupancy” agreement with the devel- 
oper corporation and the Agency. From May 1, 1962 to 
June 19, 1963, Antonelli and Gould utilized 135,641.86 
square feet at a monthly rental of $3,689.46 (D.Ex. 24). 
From June 19. 1963 until December of that year, 197,843.92 
square feet were available at a rental of $5,381.35 (D.Ex. 
25). From December of 1963, 200,352 square feet were used 
at $7,012. These were the figures at which the land was 
leased to the Corporation under “use and occupancy” 
agreements. 
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Beginning in March 1964, the Corporation leased the 
entire 368,581 square feet of the project area for construc- 
tion purposes. Construction did not begin immediately and 
use for parking continued. The corporation sought to charge 
Antonelli and Gould, $27,406.31 monthly (1/12 of the yearly 
rental of $328,875.78). Judge Hart saw through this de- 
vice and ruled that, since the appellants used only 200,352 
square feet for parking, they were responsible only for 
200,352 part of the monthly rental, or $14,950.14. But, even 


368,581 

when so reducing the appellants’ liability, Judge Hart 
failed to give due weight to the distinction between a “use 
and occupancy” agreement (on the one hand) and full term 
rental for construction purposes (on the other). Judge 
Hart also ignored the only expert evidence tendered as to 
fair rental value. Garrity v. United States, 67 F.Supp. $21, 
826 (Ct. Cl. 1946). 


ARGUMENT 
1. Counterclaim II 


In Counterclaim II, the defendant corporation sought 
recovery for a “management fee,” calculated as 10 per 
cent of the gross parking revenues and deducted there- 
from as an expense of operation, before determining the 
50 per cent net operating income which each of the parties 
would share under the contract. 


On March 23, 1962, Antonelli and Gould entered into 
an agreement with the Columbia Plaza Corporation, in 
which they agreed to lease 135,641.86 square feet of land 
for parking purposes at a monthly rental of $3,689.46, 
beginning on May 1, 1962 (D.Ex. 94). That agreement 
reads in pertinent part: 


“1, We will pay the monthly rental of $3,689.46 and 
all the direct expenses necessary to carry on a parking 
operation on all of the properties listed. 
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2. Any balance resulting from the monthly opera- 
tions will be retained by us and you will be credited 
with fifty per cent (50°C) of the net proceeds. 

3. You will receive a monthly operating statement 
no later than fifteen (15) days after each monthly ter- 
mination date.” 


By an agreement dated May 8, 1962, it was agreed that 
quarterly operating statements would be supplied rather 
than monthly statements (P.Ex. +). A subsequent agree- 
ment of June 19, 1965, added an additional 62,202.06 square 
feet of land to the parking operation and increased the 
monthly rental as of that date to $5,381.35 (D.Ex. 25). 
Beginning in December of 1963, a total of 200,352 square 
feet was available at a total monthly rental of $7,012.00. 
Other than that, the terms and conditions of the parking 
agreement found in Defendant’s Exhibit 24 remained un- 
changed. 


Antonelli and Gould submitted quarterly operating state- 
ments (D.Ex. 27) which reflected gross parking revenues, 
operating expenses, and net operating income, 50 per cent 
of which was due to Columbia Plaza Corporation under 
the agreements heretofore mentioned. In each such state- 
ment there was an operating expense figure calld “manage- 
ment fee” which began at approximately 614 per cent of 
gross revenues and stabilized at 10 per cent of gross reve- 
nues by the last quarter of 1962. This “management fee” 
was deducted as an operating expense from gross operating 
revenues before calculating net operating income and be- 
fore remitting 50 per cent of such income to the defendant. 


The evidence before the Court is clear, uncontradicted 
and unambiguous that the “management fee” represented 
certain direct costs which could not be allocated to the 
specific parking lots in question but which were, none- 
theless, direct costs of operating parking facilities. Plain- 
tiff Antonelli testified that such direct costs included work- 
men’s compensation payments for parking attendants, su- 
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pervisors’ salaries, cashiers’ wages, salaries of claim person- 
nel, uniforms for parking attendants, employees’ partici- 
pation in insurance and hospitalization programs, book- 
keeping and accounting services, training, maintenance 
and certain self insurance expenditures (Tr. 527-30, 534, 
535, 537). 

It may fairly be said that the phrase “direct expenses” 
contained in Defendant’s Exhibits 24 and 25 is one not 
subject to a precise definition. An analogous problem was 
considered in Gordon Form Lathe Co. v. Ford Motor Co., 
133 F.2d 487, 500 (6th Cir. 1943). 


“It is a matter of common knowledge that all well- 
managed manufacturing businesses recognize over- 
head costs as financial outlays expended in the produc- 
tion of an article of process.” 


The same rule should logically be applied here. 


“The cost of manufactured products consists of the 
sum of direct costs, that is, direct material and di- 
rect labor, plus indirect costs, or manufacturing ex- 
pense. Because of its indirect and general nature, manu- 
facturing expense cannot be charged directly to each 
production order as can direct material and direct 
labor. It must, therefore, be distributed under produe- 
tion in such manner that each kind of product and 
each lot of work produced will be charged with its 
fair share of the indirect expense. 


“The direct labor and time cost method of distribu- 
tion of manufacturing expense used by the Master is 
based on the theory that the relationship between 
manufacturing expense and the direct labor cost in- 
curred and time consumed in production are so re- 
lated that by the use of this method the mannfactur- 
ing cost will be fairly distributed over the entire out- 
put and may be allocated to each item with reasonable 
certainty. This method is widely used by manufac- 
turers and gives very satisfactory results if the per- 
centage is properly determined. Lawrence on Cost 
Accounting, Prentice Hall, ch. 15, pages 216 to and 
including 231.” (Jd.) 
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Under this totally logical rationale, appellants should have 
been sustained in their inclusion of the “management fee” 
(as that phrase was used) as a “direct cost”. Even more 
so, in view of events as they occurred, Judge Hart erred 
in not allowing such a deduction. 


Following the submission of the first quarterly operating 
statement (Finding of Fact 47 fixes the date as October 
17, 1962), plaintiff Antonelli had a telephone conversation 
with James F. Salkeld, then President of the defendant cor- 
poration. The testimony with respect to this conversation 
is, again, unambiguous and uncontradicted, nothwithstand- 
ing the almost continuous presence of Mr. Salkeld in the 
courtroom during the several days of the trial. Mr. Salkeld 
asked Mr. Antonelli what the management fee represented 
and Mr. Antonelli told him in substance what is contained 
in the preceding paragraph herein. Mr. Salkeld expressed 
himself as satisfied (Tr. 340, 54445). Mr. Donald Hurst, 
Senior Vice-President and Comptroller of Shannon & Luchs 
Company, and Secretary-Treasurer of Columbia Plaza Cor- 
poration, testified that he reviewed each of the quarterly 
statements as they were submitted, but the evidence is clear 
that neither he nor any other person on behalf of Columbia 
Plaza Corporation, save Mr. Salkeld, raised any question 
with respect to the “management fee” until after this litiga- 
tion had begun (Tr. 275-77, 277-78). In June of 1964, after 
the plaintiffs had filed this law suit, and almost simultane- 
ously with the filing of the Answer and Counterclaims 
(which contained Counterclaim II), Mr. Hurst wrote plain- 
tiff asking for an accounting thereof (D.Ex. 35). This was 
the first time that any demand had been made by anyone 
on behalf of Columbia Plaza Corporation with respect to 
such management fee and Mr. Hurst testified that he prob- 
ably wrote the letter after discussion with counsel for the 
corporation (Tr. 277-78). 


This combination of circumstances and the unambiguous 
and uncontradicted testimony with respect thereto, brings 
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into play the recognized principle of contract interpretation 
involving the contemporaneous construction of a contract 
by the parties thereto. This principle is firmly fixed in the 
law of this Circuit. Green v. Obergfell, 73 App. D.C. 298, 
311, 121 F.2d 46, 49, n.39 (1941) (Contemporaneous ex- 
position of the contract is entitled to great, if not controll- 
ing, influence in ascertaining the intention of the parties.”) ; 
and see Old Colony Trust Co. v. Omaha, 230 U.S. 100, 118 
(1913) (“Generally speaking the practical interpretation of 
a contract by the parties to it for any considerable period 
of time before it comes to be the subject of controversy is 
deemed of great, if not controlling, influence.”). 


Many courts have recognized and applied the rule re- 
garding a contemporaneous construction of the parties. In 
Craig v. Thompson, 177 F.2d 457, 460 (Sth Cir. 1949), it 
was said that “where the parties proceed in the performance 
of a contract as though it had a certain meaning, and that 
meaning is not entirely inconsistent with the wording of 
the contract, it should prevail.” And, it is clear from the 
conduct of the defendant corporation after the explanation 
to Mr. Salkeld and the action, or lack of action, of Mr. Hurst 
thereafter that the Corporation agreed with Mr. Antonelli 
as to the original meaning of the parties and the proper 
interpretation of their contract. This case is one of the 
classic situations of the acts of both parties done with full 
knowledge. Compare Andrews v. St. Louis Joint Stock Land 
Bank, 107 F.2d 462, 468 (Sth Cir. 1939), in which the rule 
was not applied because the acts in question were the acts 
of only one party. See also Eastmount Const. Co. v. Trans- 
port Mfg. & Equip. Co., 301 F.2d 34, 39-42 (Sth Cir. 1962). 


For almost two years the parties to the contracts in ques- 
tion had followed the interpretation here urged. This was 
prior to any litigation between the parties and, as has been 
said by many courts, “the interpretation placed upon it 
[a contract] by the parties prior to the time it became @ 
matter of controversy is entitled to great, if not controlling, 
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influence.” (Emphasis supplied.) Pasquel v. Owen, 186 F.2d 
263, 268 (Sth Cir. 1950): Old Colony Trust Co. v. Omaha, 
supra. In fact, one court has gone so far as to hold that 
“a construction given the contract by the acts and conduct 
of the parties with knowledge of its terms, before any 
controversy has arisen as to its meaning, is [not only] en- 
titled to great weight [but], when reasonable, will be 
adopted and enforced by the court.” United States v. Fall- 
brook Public Utility District, 165 F. Supp. 806, $17 (S.D. 
Cal. 1958). 


In accordance with the overwhelming weight of authority, 
the uncontradicted evidence in this case requires reversal 
and entry of judgment for the plaintiffs on Count II of 
the Counterclaim. 


2 Counterclaim IV 

From May 1, 1962 until June 19, 1963, Antonelli and 
Gould utilized 135,641.86 square feet of land in the project 
area for parking. For this right, Antonelli and Gould paid 
the corporation a monthly rental of $3,689.46 (D.Fx. 24), 
the precise amount the corporation was paying the Re- 
development Land Agency under a “use and occupancy 
agreement”. From June 19, 1963 until December, the appel- 
lants utilized 197,843.92 square feet (as more land was 
cleared and made available) at a monthly rental of $5,381.35 
(D.Ex. 25). Beginning in December, 200,352 square feet 
were available at a rental of $7,012. 


As of March 1964, the Corporation began leasing, on a 
99-year lease basis, the entire 368,581 square feet of land 
in the area—this lease was not on a “use and occupancy” 
basis, but on a long-term lease basis for the construction 
of an apartment project, a wholly different base. The plain- 
tiffs, Antonelli and Gould, continued to use only 200,352 
square feet for the same parking purposes and continued 
to remit $7,012 as monthly rental. The corporation insisted 
the plaintiffs were liable for $27,406.31 monthly—1/12 of 
the yearly rental of the entire 368,581 square feet. 
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If anything is clear in this case, it is that the parties 
had no contract setting forth all the terms and conditions 
of the tenancy between March 1, 1964 and January 27, 1965, 
the date on which parking operations ceased. In fact, it 
was only during the course of the trial that the defendant 
corporation recognized that the plaintiffs were utilizing 
only 200,352 square feet of the 368,581 square feet of land 
in the Columbia Plaza Urban Renewal Area. The law 
under these circumstances appears to have been stated with 
elarity in Garrity v. United States, 67 F.Supp. $21, 826 
(Ct. Cl. 1946) : 


“In the absence of a complete agreement on terms, 
plaintiff would be entitled, on a quantum meruit basis 
to recover the reasonable rental value of the premises 
for the period they were actually occupied by the de- 
fendant after the termination of the old lease.” (Em- 
phasis supplied.) 


The trial court, in effect, did this by holding the plaintiff 


responsible for a monthly rental at the rate of 200,352 X 


368,581 
$27,406.31 per month, or $14,950.14. But, by adopting this 
formula, the Court utilized the wrong quantum meruit basis 
for recovery. 


Between May 1962 and March of 1964, the plaintiffs had 
been operating parking facilities on part of the land in 
question pursuant to “use and occupancy agreements” with 
the Redevelopment Land Ageney (D.Ex. 24 and 25). A “use 
and occupancy agreement” is a device by which the Re- 
development Land Agency makes land in an area projected 
for redevelopment available in order to acquire some in- 
come during the interim period. The testimony of Allan B. 
Elliot, Assistant Executive Director of the District of 
Columbia Redevelopment Land Ageney (Tr. 636), was 
that the rental figure in “use and oceupancy agreements” 
is calculated on the basis of what property similarly situ- 
ated and similarly used would bring in fair market rental 


. 
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(Tr. 638-641). The basis which the trial court utilized in 
adopting the 200,352 fraction was not premised upon a fair 
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rental value for the use to which the land was put but is 
based on the valuation of the property for long-term lease 
redevelopment. Again, according to Allan Elliot, the long- 
term lease figure is calculated on a basis totally different. 
It is caleulated on a sliding percentage of from 314 per cent 
to 6 per cent of the option purchase price (Tr. 642-645) ; in 
this instance 6 per cent of the option purchase price of 
$5,481,263.03 (D.Ex. 4). The only testimony other than 
that of Mr. Elliot (and the written “use and occupancy 
agreements”) with respect to the fair rental value of the 
land for parking operations, is that given by Thaddeus A. 
Lindner, whose expert testimony, based upon his operation 
of rental parking facilities in the same area and during 
the same time period (Tr. 700), was that a fair return 
to the land holder would be 50 per cent of gross parking 
revenues (Tr. 701). A review of Defendant’s Exhibit 27, 
the quarterly parking operation statements, reflects that, 
when both rental income and 50 per cent of net operating 
income is considered, the defendant corporation received 
far more than 50 per cent of gross parking revenues. For 
these reasons, appellants urge that the trial court’s com- 
putation of damages in Count IV of the Counterclaim was 
in error and that the case be remanded for recomputation 
which takes into consideration the expert testimony of 
poth Mr. Elliot and Mr. Lindner with respect to the fair 
rental value for the use to which the land was being put. 
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CONCLUSION 
For the foregoing reasons, the appellants respectfully 
urge that these aspects of the judgment below be reversed. 
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QUESTIONS PRESENTED 


1. Whether the trial court was ‘‘clearly erroneous’”’ in 
finding, with respect to Count I of the Counterclaim, that 
‘‘the plaintiffs did not commit any wilful tort, nor did they 
act maliciously, recklessly, wantonly or outrageously to- 
ward the defendant corporation.’’ 


(a) Whether the defendant corporation could even 
properly maintain Counterclaim I in light of the fact 
that it was not signatory to the contract allegedly 
breached. 


(b) Whether a claim for punitive damages can be 
based upon a simple breach of contract. 


(c) Whether punitive damages could have been 
awarded in light of the corporation’s voluntary dis- 


missal of its claim for compensatory damages. 


2. Whether the trial court was ‘‘clearly erroneous’’ in 
finding that defendant’s contract obligation of $685,000 to 
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IN THE 


United States Court of Appeals 


For rae Disrricr or CotumBla Crecuir 
No. 21206 


Cotumsta Piaza Corporation, Appellant, 


Vv. 


Kixapon Govtp, Jz, et aL., Appellees. 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


The appellees accept as correct the Jurisdictional State- 
ment contained in the appellant’s brief. 


STATEMENT OF THE CASE 
A. General 


Plaintiffs Antonelli and Gould had, for many years prior 
to May of 1960, been acquiring land in Squares 32, 33 and 
44 in the District of Columbia (Tr. 661).1_ By October 3, 


1Tho area, bounded generally by Virginia Avenue, 23rd Street, E Street 
and 25th Street, all Northwest, is known as the Columbia Plaza Urban Re- 
newal Arca. 


» 
- 


1961, the plaintiffs were either fee or contract owners of 
approximately 200,000 square feet of the 368,581 square 
feet of land in the area (D. Ex. 48, +, 47; D. Ex. 4). 


On May 17, 1960, the plaintiffs contracted with the de- 
fendant Columbia Plaza Corporation (at that time a cor- 
poration to be formed) to make a later contract for the 
sale of land to the corporation (P. Ex. 21). The Corpora- 
tion? was to become the Developer of the property in 
question under the District of Columbia Urban Renewal 
Act, a designation which was formally made by the Dis- 
trict of Columbia Redevelopment Land Agency on Novem- 
ber 29, 1961 (D. Ex. 3). The contract of sale anticipated 
by the agreement of May 17, 1960 was entered into on 
March 2, 1961 (D. Ex. 64). 


During the summer of 1961, further negotiations ensued 
with respect to these agreements and, on October 3, 1961, 
plaintiffs and the Corporation entered into an ‘¢ Amended 
Agreement’’ (D. Ex. 1). On the same day, and as a part 
of the same contractual package, plaintiffs agreed to sell 
their land in the urban renewal area to the District of Co- 
lumbia Redevelopment Land Agency (D. Ex. 44, 47). By 
March 2, 1962, the land had been so conveyed and the plain- 
tiffs had received payment therefor (D. Ex. 57). The 
Amended Agreement of October 3, 1961 provided for an 
additional payment from the corporation (D. Ex. 1), a part 
of which was challenged as Count V of the Counterclaim 
(Appellants’ Brief, p. 8-10, 26-29). 


B. Background of the Litigation 


The case originated with a complaint in four counts 
filed by plaintiffs Kingdon Gould, Jr., Mary T. Gould, his 
wife, and D. F. Antonelli, Jr., in March of 1964 against 

2 The major shareholders of the Corporation were the late Frank Luchs, 


James F. Salkeld and the Shannon & Luchs organization, John McShain, a 
prominent Philadelphia builder, and the plaintiffs (D. Ex. 2). 
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the Columbia Plaza Corporation.* In Counts I and II, the 
plaintiffs, as shareholders and creditors, sought an affirma- 
tive order requiring the Columbia Plaza Corporation to 
purchase from the District of Columbia Redevelopment 
Land Agency some 368,000 square feet of land in the 
Columbia Plaza Urban Renewal Area for the purposes of 
redevelopment, rather than continue with a 99-year lease 
of the property. Count III sought a declaratory judgment 
with respect to a provision of the corporate charter of the 
Columbia Plaza Corporation. Count IV sought a general 
accounting. An answer was filed by the Columbia Plaza 
Corporation in April of 1964, together with seven counter- 
claims, amended at pretrial with the permission of the 
Court. Counterclaim I sought both compensatory and 
punitive damages, arising from the plaintiffs’ conduct 
which allegedly breached provisions of a contract existing 
between the plaintiffs and the Columbia Plaza Corporation. 
Counterclaim II sought an accounting for certain “manage- 
ment fees’? which had been deducted by plaintiffs Gould 
and Antonelli from the operation of parking facilities on 
part of the land in question prior to the commencement of 
construction by the Corporation. Counterclaim IIT sought 
a general accounting of all parking revenues. Counter- 
claim IV sought recovery of an amount of rent allegedly 
due and owing from plaintiffs Gould and Antonelli to the 
Columbia Plaza Corporation from March 1, 1964 until 
January 28, 1965, over and above the amount paid, for the 
area on which the parking operation had been conducted. 
Counterclaim V sought a declaratory judgment that a por- 


3 This appeal is one of two consolidated in this Court from Judge Hart’s 
decision in the trial court. No. 21207 is an appeal by the appellees herein 
from an adverse finding on two of seven counterclaims. The interlocking 
contracts here called into question caused other litigation as well. In Civil 
Action 1264-64, Judge Corcoran awarded these appellees a $60,000 judgment 
against Shannon & Luchs and James F. Salkeld on a finding on non-disclosure 
of material facts in nogotiating the sale to the Agency (D. Exs. 44, 47). No 
appeal was taken. 
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tion of $685,000, owing from Columbia Plaza Corporation 
to the plaintiffs pursuant to a provision of the amended 
agreement of October 3, 1961, was without consideration 
and therefore void. Counterclaim VI sought the return of 
two sums, each in the amount of $14,800, plus interest, 
which had been deducted by plaintiffs Gould and Antonelli 
from parking revenues between April of 1962 and June of 
1963, such deduction alleged to have been unlawful. Coun- 
terclaim VII sought a declaration that 200 shares of the 
common stock in the Corporation held by the plaintiffs 
had been received by them without consideration and, ac- 
cordingly, sought the return of such 200 shares. 


In January of 1965, Columbia Plaza Corporation pur- 
chased a fee simple interest in the land in question and 
Counts I and II of the complaint became moot. Plaintiffs, 
in open court, dismissed Counts III and IV of the com- 
plaint. The defendant Corporation, in open court, dis- 
missed its claim for compensatory damages under Counter- 
claim I and dismissed Counterclaims II, IV, V and VII, 
and the punitive damage claim contained in Counterclaim I. 


C. As to Counterclaim I 


The defendant corporation, in Counterclaim I sought 
compensatory damages in the amount of $1,382,222.33 and 
punitive damages of $1,000,000 for an alleged breach of 
the Amended Agreement of October 3, 1961 (D. Ex. 1) and 
a shareholders agreement of the same date (D. Ex. 2). The 
essence of the charge was that the plaintiffs, being under 
an obligation to cooperate, not only had not cooperated 
affirmatively but, to the contrary, had sought the end of 
urban renewal project. Specifically charged as against the 
plaintiffs was the instigation of a legislative inquiry into 
the project, the support of legislation proposed by a Com- 
mittee of the Congress to terminate the project and the 
interference with obtaining licenses, loan commitments, etc. 
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Judge Hart found against the Corporation on all such 
charges.* 


Specifically, with respect to the legislaive investigation, 
Judge Hart found that the plaintiffs did not instigate the 
inquiry (Findings of Fact 16; Tr. 427), that the first infor- 
mation plaintiffs had of the inquiry was when approached 
by a Sub-Committee Investigator to whom they did not 
talk but referred to Mr. Luchs or Mr. Salkeld, the then 
principal officers of the Corporation (Finding of Fact 17; 
Tr. 669-670). Judge Hart further found that while plain- 
tiffs Antonelli and Gould did testify and furnish documents 
to the Sub-Committee, they did so in all instances pur- 
suant to subpoena (Finding of Fact 18; Tr. 670-672). 


The Sub-Committee Chairman issued a statement on 
December 18, 1963 and the Committee, itself, issued a re- 
port on January 18, 1964, both of which came to the plain- 
tiffs’ attention (Finding of Fact 19; P. Ex. 6, 7; Tr. 427- 
428, 434). The report, H. Rpt. 1496, recited ‘‘the Columbia 
Plaza Project is devoid of legitimacy under existing law.”’ 
(Id.) 


During the course of the hearings in Congress, the plain- 
tiffs, for the first time, received certain information: 


“‘(a) that the Columbia Plaza Project was not in accord 
with existing law; 


(b) that the Corporation was financially unstable and 
undercapitalized ; 


(c) that John McShain had not agreed to advance the 
necessary construction funds, despite the repre- 
sentations of Messrs. Luchs and Salkeld to the 
plaintiffs that he would do so and similar repre- 


4 Of course, his findings may not be disturbed unless ‘‘clearly erroneous’’, 
Rule 52(a), F.R. Civ, P.; see Bellevue Gardens, Inc. v. Hill, 111 U.S. App. 
D.C. 343, 297 FP. 2d 185 (1961), and cases there cited; see also McKee v. 
Jamestown Banking Co., 198 F. 2d 551, 555 (3rd Cir. 1952) ; Cleary v. Indiana 
Beach, Inc., 275 F. 2d 543, 549 (7th Cir. 1960). 
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sentations by Mr. Salkeld to the Housing and 
Home Finance Agency; 


that the entire project seemed economically un- 
sound ; 

that the Corporation was, and had been, in default 
with the Redevelopment Land Agency and that 
the plaintiffs as stockholders and directors, had not 
been so advised.’’ (Finding of Fact 20) 


Armed with information gathered from the Sub-Committee 
hearings, the plaintiffs, with the concurrence of all other 
stockholders in the Columbia Plaza Corporation, attempted 
a business and financial solution to the problems besetting 
the Corporation. With the concurrence of all stockholders, 
they enlisted the support of the Blake Construction Com- 
pany and presented a proposal to the Redevelopment Land 
Agency which would have had the effect, if acceptable to 
the Agency, of curing the default of the Columbia Plaza 
Corporation and pledging the personal credit of the Blake 
Construction Company and of the plaintiffs for the timely 
completion of the project. (P. Ex. 5) The proposal was 
accompanied by a Blake Construction Company check in 
excess of $80,000.00. (Tr. 424) The proposal was rejected 
by the Redevelopment Land Agency on November 27, 1963. 
(P. Ex. 24) Had the proposal been accepted, the Corpora- 
tion’s default would have been cured, its deposit secured 
and its liability under its bond erased. (Tr. 424-425) 


On January 28, 1964, H.R. 9774 was introduced. H.R. 
9774 would have had the effect, inter alia, of terminating 
the Columbia Plaza Urban Redevelopment Project and 
offering the land in question for re-purchase by the original 
owners thereof upon the tender by such original owners of 
the money which the Agency paid for the land plus 6% 
interest. (D. Ex. 11) The plaintiffs were not the only 
original owners to whom the land would be offered if the 
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bill were successful. (P. Ex. 9) There is no evidence 
that the plaintiffs caused the introduction of H. RB. 9774. 


Following the rejection by the Redevelopment Land 
Agency of the so-called Blake proposal, plaintiffs, who had 
previously retained the services of Phinney, Hallman & 
Pulley, a Dallas, Texas, law firm, on other matters, engaged 
them as with respect to Columbia Plaza Corporation. (Tr. 
430-432) The lawyers recommended a legislative solution 
and both Mr. Phinney and a Robert A. Hall filed the re- 
quired lobbying reports with the Clerk of the House of 
Representatives, indicating their interest in H.R. 9774. 
(D. Ex. 12) The record is silent as to what either, or 
both, of those gentlemen did with respect to H.R. 9774. 
H.R. 9774 was never enacted into law and died when the 
S8th Congress adjourned in early September of 1964. 
(Findings of Fact 21-23) 


As to the other allegations in support of Counterclaim I, 
Judge Hart found no improper actions by the plaintiffs 
nor, indeed, any actions which caused a delay in the project, 
its licenses, its loan applications or which were done with 
any such purpose. (Findings of Fact 27-34, 39-A, 39-D, 
40) 


D. As to Counterclaim V 


In Counterclaim V, the Corporation asserted that its 
contract obligation to pay the plaintiffs $658,000 (D. Ex. 1) 
over and above the condemnation price was void for failure 
of consideration. The evidence reflected, and Judge Hart 
found, that the original contemplation of the parties, as 
reflected in the contract of May 17, 1960 (P. Ex. 21) and 
the superseding contract of March 2, 1961 (D. Ex. 64), 
was a sale to Columbia Plaza Corporation. The Amended 
Agreement of October 3, 1961 (D. Ex. 1), in which the 
$685,000 obligation appears for the first time, provided for 
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sale to the Redevelopment Land Agency—in sum, it was 
a whole new deal, as Judge Hart’s analysis in Finding of 
Fact 64 delineates. This new agreement contains conces- 
sions by the plaintiffs and acquisitions of rights by the 
Corporation ‘‘any one of which [to quote Judge Hart] 
could furnish consideration for the $685,000.” (Finding 
of Fact 64) 


E. As to Counterclaim VII 


Counterclaim VII asserted that the plaintiffs were hold- 
ing 200 shares of stock in the defendant corporation with- 
out right. Judge Hart, on an analysis of the various con- 
tracts involved, held to the contrary. 


Pursuant to the agreement of May 17, 1960 (P. Ex. 21), 
plaintiffs received a cash deposit of $50,000 and a note for 
$50,000 as a deposit to be applied against the sales price. 
On December 7, 1960, the agreement was modified to the 
extent that the note was surrendered and 200 shares of 
stock were issued in lieu thereof (D. Ex. 59). The Amended 
Agreement of October 3, 1961, provided that, at settlement, 
only the $50,000 cash advance be considered as a deposit 
(D. Ex. 1)—another instance of modification of rights in 
that contract. 


Moreover, as Judge Hart found, each of the three plain- 
tiffs paid $1.00 per share for his (or her) stock, the same 
as all other stockholders (Findings of Fact 73 and 74) and 
that certain reimbursements to John McShain of advance- 
ments made by McShain for the benefit of the corporation 
the reimbursements being made by plaintiffs at the time 
of settlement—were also in consideration for the issuance 
of the stock in question (Finding of Fact 75). See Man- 
beck v. Ostrowski, No. 20203 (decided July 28, 1967), sl. 
op. 8-12. 
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STATEMENT OF POINTS 


1. The appellant corporation is not a party to and, ac- 
cordingly, cannot sue on the contract alleged as the basis 
of its action. 


2. Punitive damages may not be awarded for simple 
breach of contract, even on the assumption that the corpo- 
ration was party to a contract on which suit could be 
predicated. 


3. In an action in which the demand for compensatory 
damages is dismissed, and none are proven, no punitive 
damages may be awarded. 


4, Assuming, arguendo, no procedural obstacles to re- 
covery (1, 2 and 3, supra), no conduct was found which 
would, or could, subject the appellees to a judgment for 
punitive damages. 


5, The record amply supports Judge Hart’s findings that 
the appellees’ contract claim to $685,000 and 200 shares of 
corporation stock were backed by adequate consideration. 


SUMMARY OF ARGUMENT 


1. Count I of the Counterclaim alleges violations of an 
agreement ‘‘to cooperate in every respect to the end that 
the defendant [corporation] shall be designated as the re- 
developer .. . and to use their [the plaintiffs’] best efforts 
to cause Columbia Plaza Corporation to be and to continue 
to be operating in good faith as redeveloper.’’? This lan- 
guage is contained in a Shareholders Agreement of October 
3, 1961 (D. Ex. 2), fo which the corporation was not a 
party. Jt appears in the Amended Agreement of the same 
date (D. Ex. 1) only as a recital, and, as such, does not 
constitute a part of the operative provisions of the con- 
tract. Jones v. City of Paducah, 283 Ky. 628, 142 S.W. 2d 
365, 367 (1940); Williams v. Magee, 76 App. Div. 512, 78 
N.Y. Supp. 550, 582 (4th Dept. 1902). 
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Moreover, even should the appellant corporation bridge 
this procedural gap, it faces another one—for no punitive 
damages may be awarded for simple breach of contract. 
Brown v. Coates, 102 U.S. App. D.C. 300, 303, 304, 253 
F. 2d 36, 39, 40 (1958). 


Yet another procedural obstacle faces the corporation. 
The claim for compensatory damages was waived and no 
finding made with respect thereto. No compensatory dam- 
ages having been proven, no punitive damages may be al- 
lowed. Linn v. Plant Guard Workers, 383 U.S. 58, 66 
(1966); Afro-American Publishing Co. v. Jaffe, 125 US. 


App. D.C. 70, 83, 366 F. 2d 649, 662 (1966). 


Prescinding from these procedural problems, which are 
substantial, appellees submit that Judge Hart’s findings 
are fully supported. Bellevue Gardens, Inc. y. Hill, supra. 


2, With respect to Counts V and VII of the Counter- 
claim, Judge Hart carefully analyzed the many contracts in 
question. His findings therefrom are immune from attack. 
Rule 52(a), F.R. Civ. P. 


ARGUMENT 
1, COUNTERCLAIM I 


A. The Appellant Corporation Was Not a Party to the 
Contract on Which It Sued 


In Count I of the Counterclaim, as originally filed, the 
defendant, Columbia Plaza Corporation, pleaded as follows: 


“63. On or about the third day of October, 1961, 
plaintiffs Kingdon Gould, Jr. and D. F. Antonelli, Jr., 
who were then stockholders of defendant Columbia 
Plaza Corporation, entered into two written agree- 
ments, one of which agreements was with other stock- 
holders of defendant and the other with defendant, 
whereby, for good and valuable considerations, they 
covenanted, agreed and undertook, among other things, 
to cooperate in every respect to the end that defendant 
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shall be designated as the redeveloper of the Columbia 
Plaza Urban Renewal Project which includes the lands 
referred to in Paragraph 2 of Count I of the Complaint 
filed herein, and to use their best efforts to cause Co- 
lumbia Plaza Corporation to be and to continue to be 
operating in good faith as redeveloper of the Columbia 
Plaza Urban Renewal Project. 


4. Notwithstanding their said covenants, agreements 
and undertakings, plaintiffs Kingdon Gould, Jr. and 
D. F. Antonelli, Jr. from on or about March, 1962, to 
the time of the filing of this Counterclaim, have failed 
and neglected so to do, and have willfully and know- 
ingly taken, and still are taking, various and diverse 
actions which were and still are contrary to and in- 
consistent with their said covenants, agreements and 
undertakings.’? (Emphasis supplied.) 


The Counterclaim was amended by permission on De- 
cember 7, 1965, so as to allege that the plaintiffs had ‘“¢will- 
fully, knowingly, wantonly and maliciously’’ taken actions 
contrary to and inconsistent with the agreement or agree- 
ments in question. The addition of the quoted language 
was to lay the predicate for a claim of punitive damages 
and, as a result of the allowed amendment, the defendant, 
in Counterclaim I, sought damages in the amount of 
$1,382,222.33 of a compensatory nature and $1,000,000 in 
punitive damages. The defect in the counterclaim is that 
it relies upon two contracts to one of which (known as a 
“Stockholders Agreement”’, D. Ex. 2) the corporation was 
not a party and the other of which (the so-called ‘+ Amended 
Agreement”, D. Ex. 1) does not contain the contracting 
language used as a basis of the claim. 


As alleged in paragraph 3 of the Counterclaim, the plain- 
tiffs did enter into two agreements on October 3, 1961, one 
with the defendant and one with the other stockholders of 
the defendant corporation. The Counterclaim alleges that 
the plaintiffs agreed, among other things, “to cooperate in 
every respect to the end that defendant shall be designated 
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as the redeveloper of the Columbia Plaza Urban Renewal 
Project ... and to use their best efforts to cause Columbia 
Plaza Corporation to be and to continue to be operating in 
good faith as redeveloper.’* The Counterclaim then as- 
serts a breach of these agreements as the foundation for 
the imposition of damages. 


The agreement with the defendant corporation, however, 
does not contain any such agreement as quoted above. (D. 
Ex.1) That language is found only in an agreement among 
the stockholders, an agreement to which the corporation is 
not a party. (D. Ex. 2) Thus, the Columbia Plaza Cor- 
poration, in Counterclaim I, is seeking to recover damages 
for the breach of an agreement to which it was not a signa- 
tory. Whatever may be said about the rights of other 
stockholders to enforce the so-called ‘‘Stockholders Agree- 
ment’’, it is clear under the authorities that the corpora- 
tion, not being a party thereto may not enforce it. Counter- 
claim I, therefore, must fail. 


The only reference to any duty of cooperation in the 
agreement to which the corporation is a party, the so-called 
‘* Amended Agreement’’ (D. Ex. 1), is found in one of the 
‘¢Whereas’’ clauses. The second ‘‘Whereas’’ clause on 
page 1 of the ‘‘ Amended Agreement”’ reads as follows: 


‘¢Wuereas, FurtHer, the parties agree to cooperate in 
every respect to the end that the Developer shall be 
designated as the redeveloper of the Columbia Plaza 
Urban Renewal Project which includes the property in- 
cluded in said contract,’’ 


No further specific reference to this appears in the body of 
the agreement. The law is clear that recitals in the 
‘*Whereas”’ clauses of an agreement are not part of a 
contract and form no part of the obligations of a contract, 
being considered primarily as guidelines to interpret other- 
wise ambiguous substantive provisions in the agreement. 
17A, C.J.S. Contracts, §314; 17 Am. Jur. 2d, Contracts, 
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§ 268; Note, The Effect of Recitals in Contracts, 35 Col. L. 
Rev. 565, 571 (1935). Specific language in the decided cases 
lends support. For example, in Jones v. City of Paducah, 
283 Ky. 628, 142 S.W. 2d 365, 367 (1940), a suit was brought 
to enjoin payment by the city in carrying out certain slum 
clearance projects under a contract which provided, only 
in the ‘‘ Whereas’”’ clause, that the city must post an amount 
equal to 20% of the federal contribution. The city had not 
done so. The court dismissed the suit holding: 


‘‘We have outlined the contract showing that the refer- 
ence to the 20% contribution is in the preamble only. 
Like the preamble of a legislative matter, a ‘Whereas’ 
clause of a contract is both an introductory and pref- 
atory statement meaning ‘considering that’ or ‘that 
being the case’. Webster’s New International Dic- 
tionary. It explains the reasons inducing the execu- 
tion of the contract and perhaps describes its purposes 
or objects. The recital may be resorted to as an aid 
in construction or interpretation, but it ts not an essen- 
tial part of the operative provisions of the contract.’’ 
(Emphasis supplied) 


Similar expressions can be found in the courts of other 
states. In Williams v. Magee, 76 App. Div. 512, 78 N.Y. 
Supp. 550, 582 (4th Dept. 1902), the court stated: ‘‘The 
prelude may furnish a reason for the agreement, but it 
binds no one.’’ This was carried forward in Ross v. Ross, 
233 App. Div. 626, 253 N.Y. Supp. 871, 882 (1st Dept. 1933), 
aff’d., Hutchinson v. Ross, 262 N.Y. 381, 187 N.E. 65 (1931), 
in which the court stated: ‘‘The recitals in a contract 
form no part thereof and at most indicate both the pur- 
pose and the motives of the parties.’? In Martin v. Roth- 
well, 81 W.Va. 681, 684, 95 S.E. 189, 190 ( ), often 
referred to as one of the leading cases on this subject, the 
Court recited that while a ‘‘Whereas’’ clause may be 
‘looked to in construing the contract ... in no sense will 
it be the basis of a legal and binding obligation of the 
parties.’? Similarly, in Pulaski v. Riland, 86 A. 2d 907, 
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910 (Md. 1952), a suit to construe a post-nuptial agreement, 
the court observed: 


“The contention of the appellant is that since the 
recital in the agreement is that the parties ‘have de- 
termined to herewith settle their property rights, as 
well as the right of maintenance and support’, this 
shows that what the agreement meant was that all 
property rights have been settled. This is, however, 
merely a recital and we must look to the operative part 
of the agreement to see what the parties actually do.”’ 
(Emphasis supplied) 


Even more recently in In Re Tazes, 360 P. 2d 156, 163 
(Hawaii 1963), the Court held: 


“The recital can hardly be ignored but it is not, strictly 
speaking, a part of the contract unless specifically 
adopted by reference [citing cases]. It is the opera- 
tive part of an agreement and not mere recitals there- 


in which determine what the parties actually intended 
by entering into the agreement.”’ 


The following cases and authorities are also in support. 
Irwin's Bank v. Fletcher Savings and Trust Company, 195 
Ind. 669, 145 N.E. S69 (1924): 


“The preliminary recitals in a contract may be per- 
suasive in determining the intention of the parties 
thereto, when the language expressing their con- 
tractual relations is ambiguous, uncertain, and indefi- 
nite, but they should never be allowed to control, as 
here, the clearly expressed stipulations of the parties.”’ 
Id., at S77. 


In Chicago Daily News v. Kohler, 360 Il. 351, 196 N.E. 
445, 451 (1935): 


“Mere recitals, whether they are found in a preamble 
or at the end of a contract, are distinguishable from 
obligations or premises. The contract itself is one of 
bargain and sale, and its clearly expressed stipulations 
cannot be controlled by but must prevail over recitals.’’ 
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In 1895 the Illinois Supreme Court stated: 


“It seems that these more important parts of the 
contract—the very promises that each party made to 
the other—should be given prevailing force and effect 
in the interpretation of the agreement rather than a 
matter that is stated by mere way of recital in a pre- 
amble.”? A. B. Dick Co. v. Sherwood Letter File Co., 
42 NLE. 440, 444 (1895), 157 Ill. 325. 


See also Berg v. Berg, 201 Minn. 179, 275 N.W. 836 (1937) ; 
Ingalls Ironworks Co. v. Ingalls, 256 Ala. 124, 53 So. 2d 847 
(1951) ; Hansbarger v. Hansbarger, 206 Mich. 281, 172 N.W. 
577 (1919); Las Animas Consolidated Canal Co. v. Hinder- 
lider, 100 Colo. 500, 68 P. 2d 564 (1937) ; Stabler v. Ramsey, 
62 A. 2d 464, 470 (Del. Ch. 1948) ; Kingwood Oil Co. v. Bell, 
136 F. Supp. 229 (E.D. Ill. 1955), aff’d., 244 F. 2d 115 
(7th Cir. 1956); Coca Cola Bottling Co. of Miami v. Coca 
Cola Co., 164 F. Supp. 293, 301 (D. Minn. 1957). 


Finally, this Court, in Crowell v. Gould, 68 App. D.C. 


297, 301, 96 F. 2d 569, 573 (1920), has held that the opera- 
tive part of the contract prevails over anything contained 
in the recitals. 


The defendant’s Counterclaim I, therefore, for the rea- 
sons that it is premised (1) on a contract to which the 
defendant was not a party, and (2) on another contract 
in which the alleged obligation is found only in preliminary 
recitals, must fail. 


B. No Punitive Damages May Be Awarded for Simple 
Breach of Contract 


Even if, as a matter of law, the first count of the Counter- 
claim may be held to state a claim upon which relief could 
be granted, no punitive damages may be awarded. Again, 
the law in this area is reasonably clear. As pointed out 
by the Supreme Court in Scott v. Donald, 165 U.S. 56, 86 
(1897), punitive damages are available only when there is 
some aggravation such as ‘‘evil motive, actual malice, 
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deliberate violence or oppression’’. See I Moore’s Federal 
Practice, $ 0.93[4]. 


As stated by Corbin: 


“Jt can be laid down as a general rule that punitive 
damages are not recoverable for breach of contract, 
although in certain classes of cases, there has been a 
tendency to instruct the jury that they may award dam- 
ages in excess of compensation and by way of punish- 
ment. These cases, however, are cases that contain 
elements that enable the court to regard them as fall- 
ing within the field of tort or as closely analogous 
thereto.’? 5 Corbin on Contracts, 438-39 § 1077. 


This is a simple breach of contract and, in a commercial 
contract, punitive damages are rarely, if ever, awarded. 


‘In the innumerable cases arising from the breach 
of an ordinary commercial contract, it has seemed 
wise to adhere to the general rule excluding the puni- 
tive element and to avoid the frequently futile attempt 


to determine the degree of mora! obliquity. The un- 
certainties involved in estimating pecuniary harms are 
such as to give to trial judge and jury sufficient lati- 
tude in awarding damages, as between those whose 
conduct shows no lack of honesty and good faith and 
those whose breach is due to malice and avarice.’’ 
1d., at 440. 


There are three major cases in the District of Columbia 
involving punitive damages. The earliest, Minick v. As- 
sociates Investment Company, 71 U.S. App. D.C. 367, 110 
F. 2d 267 (1940), involved an action where the plaintiff 
sought $10,000 in punitive damages in order to get jurisdic- 
tion in a Federal Court. The Court of Appeals held that 
the District Court had no jurisdiction since punitive dam- 
ages could not be awarded. The Court stated: 


“The complaint charges that the defendants ‘wil- 
fully, wantonly, and maliciously’ stopped payment of 
the check. This is the equivalent of saying—wilfully, 
wantonly, and maliciously breached its contract to pay 
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the charges. But it is well settled that no punitive dam- 
ages will be allowed for breach of contract, regardless 
of defendant’s motive. Plaintiff is confined to interest 
as the only recovery for the breach in excess of actual 
loss.”? Id., at 267-69. (Emphasis supplied) 


The second case, Chesapeake & Potomac Tel. Co. v. Clay, 
90 U.S. App. D.C. 206, 1¢@ F. 2d 888 (1952), involved a 
suit by a telephone subscriber against the phone company 
for loss of business when the phone company did not refer 
business calls to the plaintiff’s new phone number. The 
Court refused to award punitive damages saying: 


“Unless the negligent act of a defendant was tortious 
in character, he cannot be made to pay exemplary, 
punitive or vindictive damages.’’ Id., at 891. 


The latest case, Brown v. Coates, 102 U.S. App. D.C. 
300, 303, 304, 253 F. 2d 36, 39, 40 (1958), involved a breach 
of a fiduciary duty by an agent. The Court found that the 
agent had breached his contract with his principal and 
awarded punitive damages. The Court said, however: 


“For breaches of contract standing alone, punitive 
damages are generally not recoverable. Moreover, it 


is axiomatic that punitive damages are ‘not favored’.”’ 


C. In the Absence of Proof of Compensatory Damages. 
No Punitive Damages Would Be Proper 


It will be recalled that the claim for compensatory dam- 
ages was abandoned at trial. No proof was offered to 
show a delay of the project caused by the activities of the 
plaintiffs as opposed to normal administrative delays 
(Findings of Fact 26, 27, 29, 30.) And no findings of proof 
of delay were made. Under such circumstances, no puni- 
tive damages could have been awarded. 


Notwithstanding expression to the contrary in some early 
cases, it now appears to be the law in this Circuit that 
punitive damages are not permissible without proof of 
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compensatory loss. In the early case of Washington Post 

Co. v. O'Donnell, 43 App. D.C. 215, 240 (1915), it was said: 
**Punitive damages being given by way of punish- 
ment, there is no reason to hold that there must be 
actual damage, or something more than nominal dam- 
age, to justify their imposition.”’ 


Accord American Home L. Ins. Co. v. Cerrone, 43 App. D.C. 
308. 512 (1915): Wardman-Justice Motors, Inc. v. Petrie, 
59 App. D.C. 262, 266, 39 F. 2d 512, 516 (1930); and see 
First National Realty Co. v. Weathers, 154 A. 2d 548, 550 
(D.C. Mun. App. 1959). 


The law here appears to have undergone the change as 
a result of Linn v. Plant Guard Workers, 383 U.S. 53, 66 
(1966). in which the United States Supreme Court wrote: 


++ Likewise, the defamed [injured] party must establish 
that he has suffered some sort of compensable harm 
as a prerequisite to the recovery of additional punitive 
damages.’” 


Responsive to Linn, this Court wrote, in Afro-American 
Publishing Co. v. Jaffe, 125 U.S. App. D.C. 70, 83, 366 
F. 2d 649, 662 (1966) : 


‘*We have no occasion in this case to consider whether 
proof of compensatory (not necessarily pecuniary) 
damages should be a prerequisite for punitive damages 
under the District common law in view of the insertion 
of such a requirement in Linn... .”’ 


Accordingly, no punitive damages would lie here in any 
event. 


D. Prescinding From All Procedural Obstacles, There Was a 
Total Failure of Proof on the Counterclaim 


Rule 52(a), F.R. Civ. P., provided, in pertinent part: 


‘Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of 
the witnesses.”’ 


19 


This Court has had occasion to comment on the extremely 
limited scope of review which this Rule gives to an appel- 
late court on an appeal from a trial court sitting without 
a jury. In Wynne v. Boone, 88 US. App. D.C. 363, 365-66, 
191 F. 2d 220, 222-23 (1951), this Court wrote: 


“Jt is not necessary that we ourselves find the evi- 
dence on the issue of fraud to be clear and convincing. 
Our sole function is to decide whether or not the trial 
judge was clearly in error in being convinced by the 
evidence presented.’’ (Emphasis supplied) 


Thus tested, Judge Hart’s findings of fact, made as they 
were after hearing all offered testimony (including from the 
plaintiffs individually) and keyed as they are to the foun- 
dation evidence cannot be said to be clearly erroneous. 


‘As to the allegation that the plaintiffs stirred up, and 
sought to profit by, a legislative abolition of the project, 
Judge Hart found: 


“16, In the Spring of 1963, Subcommittee No. 4 of 
the District of Columbia Committee of the House of 
Representatives began an investigation of the Columbia 
Plaza Urban Redevelopment Project. (Tr. 669) The 
plaintiffs did not instigate this investigation. (Tr. 427) 


17. The first information which the plaintiffs had 
with respect to this investigation was in the early 
swnmer of 1963 when plaintiff Gould was approached 
by Thomas Owen, an investigator for the Committee. 
Plaintiff Gould refused to talk to Investigator Owen 
and referred him either to the late Frank Luchs, or to 
James Salkeld, at that time directors and the principal 
id of the Columbia Plaza Corporation. (Tr. 669- 
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18. Plaintiff Gould and Antonelli both testified before 
Subcommittee No. 4 and furnished documents to the 
Committee. Such testimony was under oath and pur- 
suant to subpoena and such documents as were fur- 
nished were furnished pursuant to subpoena, No infor- 
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mation was furnished by the plaintiffs to the Committee 
other than in response to proper subpoena. (Tr. 670- 
672) Plaintiffs maintained an interest in the Commit- 
tee and kept current with its hearings and conclusions. 
(Tr. 671) 


19. On December 18, 1963, the hearings closed and 
Congressman John Dowdy issued a statement which 
came to the attention of the plaintiffs. (Plaintiffs’ 
Ex.7) On January 18, 1964, a formal report was issued 
by the Committee, H. Rep. 1496, which recited, inter 
alia. that ‘tthe Columbia Plaza Project is devoid of 
legitimacy under existing law.’’ This report came to 
the attention of the plaintiffs. (Plaintiffs’ Ex. 6; Tr. 
427-428, 43+) 


22. On January 28, 1964, H.R. 9774 was introduced. 
H.R. 9774 would have had the effect, inter alia, of ter- 
minating the Columbia Plaza Urban Redevelopment 
Project and offering the land in question for re-pur- 
chase by the original owners thereof upon the tender 


by such original owners of the money which the Agency 
paid for the land plus 6% interest. (D. Ex. 11) The 
plaintiffs were not the only original owners to whom 
the land would be offered if the bill were successful. 
(Plaintiffs’ Ex.9) There is no evidence that the plain- 
tiffs caused the introduction of H.R. 9774. 


23. Following the rejection by the Redevelopment 
Land Agency of the so-called Blake proposal, plaintiffs, 
who had previously retained the services of Phinney, 
Hallman & Pulley, a Dallas, Texas, law firm, on other 
matters, engaged them as with respect to Columbia 
Plaza Corporation. (Tr. 430432) The lawyers recom- 
mended a legislative solution and both Mr. Phinney 
and a Robert A. Hall filed the required lobbying reports 
with the Clerk of the House of Representatives, indicat- 
ing their interest in H.R. 9774. (Defendant’s Ex. 12) 
The record is silent as to what either, or both, of those 
gentlemen did with respect to H.R. 9774. H.R. 9774 was 
never enacted into law and died when the 88th Con- 
gress adjourned in early September of 1964.”’ 


21 


As to information which reached the plaintiffs as a result 
of Committee hearings, Judge Hart found: 


‘20. During the course of the Committee hearings, 
the plaintiffs, for the first time, received certain infor- 
mation from the Committee: 


(a) that the Columbia Plaza Project was not in accord 
with existing law; 


(b) that the Corporation was financially unstable and 
undercapitalized ; 


(c) that John McShain had not agreed to advance the 
necessary construction funds, despite the repre- 
sentations of Messrs. Luchs and Salkeld to the 
plaintiffs that he would do so and similar represen- 
tations by Mr. Salkeld to the Housing and Home 
Finance Agency; 


that the entire project seemed economically un- 
sound; 


that the Corporation was, and had been, in default 
with the Redevelopment Land Agency and that the 
plaintiffs as stockholders and directors, had not 
been so advised.’’ 


Compare Finding of Fact 20(e) with Finding of Faet 37 
that ‘‘Plaintiff Antonelli, although a director of the Colum- 
bia Plaza Corporation, was not advised by the Corporation 
or any of its officers of the default in 1963.’” 


Note should also be taken of efforts by the plaintiffs to 
cure, themselves, the defaults noted by Congress. 


«21. On October 2, 1963, the plaintiffs, with the con- 
currence of all other stockholders in the Columbia Plaza 
Corporation, attempted a business and financial solu- 
tion to the problems besetting the Corporation. With 
the concurrence of all stockholders, they enlisted the 
support of the Blake Construction Company and pre- 
sented a proposal to the Redevelopment Land Agency 
which would have had the effect, if acceptable to the 
Agency, of curing the default of the Columbia Plaza 
Corporation and pledging the personal credit of the 
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Blake Construction Company and of the plaintiffs for 
the timely completion of the project. (Plaintiffs’ Ex. 5) 
The proposal was accompanied by a Blake Construction 
Company check in excess of $80,000.00 (Tr. 424) _The 
proposal was rejected by the Redevelopment Land 
Agency on November 97° 1963. (Plaintiffs’ Ex. 24) 
Had the proposal been accepted, the Corporation’s 
default would have been cured, its deposit secured 
and its liability under its bond erased. (Tr. 424-425) 


39-B. At a meeting of all stockholders of the Cor- 
poration on October 2, 1963. the default position and 
precarious financial status of the Corporation was dis- 
cussed. Mr. McShain expressed his unwillingness to 
advance any further funds. Private discussions at the 
meeting led to an agreement among all shareholders 
that the plaintiffs could seek a business solution to the 
default. This agreement, in turn, led to the so-called 
Blake proposal (see Finding No. 21), which was sub- 
mitted to the Redevelopment Land Agency with the 
concurrence of all stockholders. (Plaintiffs’ Ex. 5, 
minutes of 10-2-63)”’ 


One of the other charges levelled by the Corporation is 
that the pendency of litigation caused delays. This is 
simply not the case. 


“624. In March of 1964, the plaintiffs filed this 
action. 


25. On September 15, 1964, the plaintiffs filed Civil 
Action No. 2275-64, which named as defendants the 
Redevelopment Land Agency, the individual Commis- 
sioners of the District of Columbia, the Columbia 
Plaza Corporation, and J. J. Igenfritz, Director of 
the Department of Licenses & Inspections of the Dis- 
trict of Columbia. The suit sought, inter alia, a dec- 
laration that the Columbia Plaza Urban Redevelop- 
ment Project was invalid under existing law. No 
preliminary relief was sought, and on July 1, 1965, 
Judge Burnita Shelton Matthews of this Court awarded 
acl judgment for all defendants. No appeal was 
taken. 
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39-C. Subcommittee No. 4 of the District of Colum- 
bia Committee of the House of Representatives made 
certain findings with respect to the basic legality of 
the Columbia Plaza Urban Renewal! Project which 
were neither known nor pleaded in Silverman v. Re- 
development Land Agency, No. 3-62. (Plaintiffs’ Ex. 
6,7)” 


And compare Findings of Fact 28 and 30. 


‘98. On September 16, 1964, the superintendent of 
the Inspection Division of the District of Columbia 
Division of Licenses & Inspections, one W. M. Dripps, 
advised the Chief of the Engineering Branch, one 
P. O. Smeltzer, that permits were not to be issued 
without prior approval, in view of the pendency of 
Civil Action 2275-64. (Defendant’s Ex. 22) There 
were no instructions issued that the application was not 
to be processed. 

oe e ° s 

30. The building permit was issued on January 27, 
1965, notwithstanding the then pendeney of Civil Ac- 
tion No. 2275-64. (Defendant’s Ex. 61)’’ 


As to normal construction delays, Judge Hart found: 


*«96. On March 19, 1964, an application was made to 
the Federal Housing Administration for project mort- 
gage insurance. This application was first amended 
on January 5, 1965, and amended a second time on 
October 1, 1965. (Tr. 216) A commitment was issued 
by the FHA on February 19, 1965, based upon the 
original and first amended applications and a second 
commitment was issued on November 3, 1965, based 
upon the second amended application. (Tr. 216) The 
first disbursement of funds by FHA was on February 
2, 1966. (Tr. 219) Nine to twelve months delay may 
regularly be anticipated between the time of an appli- 
cation for project mortgage insurance to the Federal 
Housing Administration and the time of the issuances 
of such commitment. (Tr. 229) 


27. Although the architectural firm'of Keyes, Leth- 
bridge & Condon had been engaged by the Corpora- 
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tion as early as 1960, (Plaintiffs’ Ex. 19) and appli- 
eation for a building permit was filed by the Columbia 
Plaza Corporation with the District of Columbia Gov- 
ernment on Angust 25, 1964. (Defendant’s Ex. 60) 
Such building permit was issued on January 26, 1965. 
(Defendant's Ex. 61) With the application for a build- 
ing permit, it is required that the architect’s drawings 
for the project be submitted. Before a permit is issued, 
there must be approval by elevator, building, plumbing, 
heating, lighting. electrical inspectors and approval by 
the Fine Arts Commission, Board of Zoning Adjust- 
ment and other representatives of the District of 
Columbia Government. This process normally takes 
several months. (Tr. 246, 248, 249, 250-251)’ 


And see Finding of Fact 39-A.: 


«39.4, Title insurance was issued in September 1965 
by District Realty Title Insurance Co., notwithstand- 
ing the then pendency of this action. (Tr. 231)”’ 


Thus, Judge Hart’s ultimate Finding of Fact 40 finds 
ample support in his carefully set out preliminary findings. 


“49. The Court finds that subsequent to October 2, 
1963, the plaintiffs did not commit any willful tort, 
nor did they act maliciously, recklessly, wantonly or 
outrageously toward the defendant corporation. Plain- 
tiffs’ actions were justified in the light of the matters 
brought out at the special meeting of the directors and 
shareholders of the defendant corporation held Octo- 
ber 2, 1963. (Plaintiffs’ Ex. 5)”’ 


His findings of fact may not be disturbed. 


2. COUNTERCLAIM V AND VII 


In Bellevue Gardens, Inc. v. Hill, 111 U.S. App. D.C. 
343, 244, 297 F. 2d 185, 186 (1961), this Court, with refer- 
ence to the mandate of Rule 52(a), F.R.Civ.P., wrote: 


_‘*Nowhere is this important concept of limited re- 
view more appropriately applied than in a case like 
this. Here we have before us an extensive record of 
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many business transactions, intercorporate relation- 
ships, the effect of interlocking directorates and the 
motives, plans and purposes of the parties, which are 
revealed by conversations, memoranda, documents and 
accomplished acts. Here the synthesis of the whole 
pattern of relationships rests in part upon the trier’s 
appraisal of all the events and particularly the weight 
to be given to one witness in conflict or at varience 
with another. We have said that it ‘is not our fune- 
tion to weigh the evidence,’ Wynne v. Boone, supra, 
88 U.S. App. D.C. at page 365, 191 F. 2d at page 222, 
and indeed the very integrity of our judicial system 
rests on no principle more firmly than on that which 
precludes retrial of fact issues under the form or guise 
of appellate review.’’ 


The foregoing language might have been specifically written 
with Judge Hart’s findings on Counts V and VII of the 
Counterclaim in mind—for in each he carefully analyzed 
a series of contracts and, after viewing the witnesses, 
adopted Findings of Fact 62-64 and 65-75. They are 


unexceptionable. 


A. Counterclaim V 


Count V of the Counterclaim asserted, with no apparent 
foundation, that one provision in the October 3, 1961 agree- 
ment between the parties (D.Ex. 1), a provision requiring 
the defendant corporation to pay $685,000 over what the 
Redevelopment Land Agency was to pay upon condemna- 
tion, was without consideration and void or, alternatively, 
that a part of the figure constitutes a penalty and is, there- 
fore, unenforceable. What this argument ignores is that 
the Amended Agreement of October 3, 1961 was the cul- 
mination of a series of agreements which originated in 
May of 1960 (D.Ex. 21) ; that each agreement was different; 
that plaintiffs were holding 200,000 square feet of land on 
which they were paying interest, taxes, carrying charges, 
ete.; that property values were on the rise during all this 
time. The $685,000 figure, arrived at freely by competent 
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adults during the course of a complex series of negotiations, 
is simply a recognition of those, and other, factors—as, 
indeed, are many other provisions of the contracts. It is 
ignoring the world of business reality not to recognize this. 


The original agreement of May 17, 1960 (P.Ex. 21) pro- 
vided for the sale of land from plaintiffs to the corporate 
defendant. The sales price was basically $21.00 per square 
foot. Paragraph 1(b) of the agreement provided that 
$17.00 (of the $21 per square foot price) ‘‘shall be a con- 
tract obligation of the Developer [defendant] payable on or 
before two years from the date of this agreement.’’ Para- 
graph l(c) then provided that the remainder ($4) ‘‘shall 
be payable on or before three years from the date of this 
agreement.’ The agreement further provided: 


‘‘provided, however, that if within three years from 
the date of this agreement the Developer shall be desig- 
nated by appropriate governmental authority as the 
person responsible for the redevelopment of the Colum- 
bia Plaza Urban Renewal Project as a governmental 
redevelopment project of the RLA, then the said re- 
mainder of the sales price shall be payable by De- 
veloper to the extent of 50% of its net earnings (com- 
puted after taxes and without deduction for any 
builders’ fee or executive salaries other than in rea- 
sonable amounts for services actually performed in 
connection with the said redevelopment project) which 
payment shall be made quarterly upon the basis of 
its accounting records, with annual adjustment based 
upon an annual certified report by a Certified Public 
Accountant.’’ 


This provision was carried over to paragraphs 3(c) and 
3(d) of the Agreement of March 2, 1961. (D.Ex. 64) 
Even that agreement provided additional compensation for 
plaintiffs. 


Finally, the Amended Agreement of October 3, 1961 
(D.Ex. 1) was signed. This changed the entire concept of 
the original agreement and recites that the Agreement of 
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March 2, 1961 ‘‘is hereby changed and modified as set forth 
below.’? The major change is that the sale is to the Re- 
development Land Agency—not the defendant. Paragraph 
2 of the Amended Agreement reads pertinently: 


“<2. In consideration of the acceptance by the Owners 
of the above-stated price, which is different from the 
agreed purchase price under the Agreement of March 
2, 1961, the Developer hereby agrees that it will pay 
to the Owners the sum of $685,000.00 as additional pay- 
ments and consideration for the sale and the convey- 
ance of said property (and contract rights of purchase) 
to the Redevelopment Land Agency. Said amount 
shall be payable, without interest, and shall be a first 
charge upon 50% of the net earnings of the Developer 
as defined herein and shall be payable on an estimated 
basis semi-annually or quarterly if feasible, but not 
less frequently than annually, and, if an FHA loan 
is obtained, subject to the requirements of FHA 
regulations.’’ 


The offers of sale from the Redevelopment Land Agency 
recognized the payment of this additional figure. (D.Ex. 
44, 47) 


Perhaps one can do no more than to set forth Judge 
Hart’s analysis of the differences between the contracts 
here in question, bearing in mind his Finding of Fact 63: 


“«63. There is no evidence that the October 3, 1961 
Amended Agreement was not fully negotiated and ac- 
cepted by the corporation. No evidence of coercion, 
economic or otherwise, was offered.’’ 


His analysis follows: 


“«64. The Amended Agreement of October 3, 1961 
(Defendant’s Exhibit 1) differs from the Agreement of 
March 2, 1961 (Defendant’s Exhibit 64) in a number 
of significant respects, any one of which could furnish 
consideration for the $685,000.00: 


(a) The March 2, 1961 agreement was to sell to 
Columbia Plaza Corporation; the October 3, 1961 
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agreement was & wholly new agreement involving 
different parties—sale was to the Redevelopment 
Land Agency. Columbia Plaza Corporation, there- 
fore, was not required to advance any funds at settle- 
ment and did not have such funds. 


(b) The March 2, 1961 agreement provided that 
settlement was to be on or before May 17, 1963, at 
the option of plaintiffs ( paragraph 14); settlement 
under the October 3, 1961 contract was to be on or 
before April 30, 1962, but at the option of Redevelop- 
ment Land Agency, not the plaintiffs (paragraph 1). 
Plaintiffs gave up their right to require immediate 
settlement, settlement which the corporation was in 
no financial position to accomplish. 


(e) Under the March 3, 1961 agreement, the plain- 
tiffs had the right to postpone settlement and go 
through condemnation, in which event any amount 
realized in excess of $21 per square foot would be 
payable to them ( paragraphs 3 and 7). Land in an 
adjacent square, owned by plaintiffs, had been con- 
demned for $25 per square foot. In the October 3, 


1961 agreement plaintiffs gave up any right to con- 
demnation proceeds in excess of the price stated in 
the contract. 


(d) The agreement of March 2, 1961 required 
Columbia Plaza to pay to plaintiffs on October 1, 
1961, and on the first day of each month thereafter 
until settlement, the sum of $20,000. In the amended 
agreement of October 3, 1961, plaintiffs waived such 
payments for October, November and December of 
1961, if a condition was met. The condition was met. 
Whether or not the condition was met, the amount of 
the monthly payments was reduced from $20,000 to 
$14,800. 


(e) The purchase price of the March 2, 1961 agree- 
ment was either (i) $21 per square foot, plus $35,000, 
plus 25 shares of stock or (ii) in the event that plain- 
tiffs elected to go through a condemnation proceed- 
ing with respect to the value of the land sold, the 
price was whatever amount was determined in such 
proceeding, the entirety of such amount being pay- 
able to plaintiffs. In the amended agreement of 
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October 3, 1961, the purchase price was $19.32 per 
square foot to be paid by Redevelopment Land 
Agency, plus $685,000 to be paid by defendant.’’ 


B. Counterclaim VII 


Count VII of the Counterclaim was added by amendment 
after the first of several days of pre-trial conferences and 
is here set forth verbatim from the Pre-Trial order: 


“D asserts that pursuant to the agreement of May 
17, 1960, between D and Ps, under which it was con- 
templated that D would purchase the land here in 
issue from Ps, D made a eash deposit of $5,000 and 
gave Ps a promissory note in the amount of $50,000, 
both of which were to be applied to the purchase price 
at the time of settlement ; 


That on July 7, 1960, D was authorized to issue to 
Ps, in lieu of said note, 200 shares of common stock 
in D corporation; that said stock was issued to Ps 
shortly thereafter and Ps surrendered said note to D; 


That at the time of settlement of the sale of said 
land to the Redevelopment Land Agency, D received 
a refund of the $50,000 cash deposit but did not re- 
ceive a credit for or refund of the stock issued to Ps 
in lieu of the promissory note representing an addi- 
tional $50,000 deposit by D on account of its proposed 
purchase of the land from Ps; 

That the issuance of said 200 shares of D’s stock 
to Ps was therefore without consideration. 

D asks judgment declaring said 200 shares of stock 
issued to Ps to be without consideration, and for re- 
turn of said stock to D or cancellation thereof, or for 


a judgment in the amount of $50,000 with interest 
from March 1, 1962.’’ 


In substance, therefore, the corporate defendant claimed 
that pursuant to the May 17, 1960 (P.Ex. 21) contract it 
was entitled to two $50,000 offsets at the time of settlement 
and that it only got one, Again, its claim founders upon 
an analysis of the complex contractual documents. 
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The agreement of May 17, 1960 was a contract to make 
a later contract of sale between the plaintiff-owners and 
the corporate-defendant purchaser. Paragraph 1(a) 
provided: 


‘*(a) The cash deposit of $50,000, hereinafter pro- 
vided, shall be applied against said sales price, and the 
note of $50.000, hereinafter required as additional de- 
posit shall be paid in cash at settlement and applied 
against the said sales price.” 


Paragraph 3 then provided: 


“63. Developer shall upon execution of this agree- 
ment pay a deposit to Owners in the amount of $100,000, 
of which $50,000 shall be in cash and $50,000 in a 
negotiable promissory note, without interest, payable 
on or before one year from the date of this agreement. 
Said deposit shall be applicable to the sales price as 
provided in paragraph 1.”’ 


And, finally, the last paragraph provided: 


‘612. The parties to this agreement mutually agree 
that it shall be binding upon them, their and each of 
their respective heirs, executors, administrators, suc- 
cessors and assigns; that the provisions hereof shall 
survive the execution and delivery of any deeds pur- 
suant to this agreement or pursuant to any contract 
made pursuant to this agreement, and shall not be 
merged therein; that this agreement contains the 
final and entire agreement between the parties hereto, 
and that they shall not be bound by any terms, condi- 
tions, statements, warranties or representations, oral 
or written, not herein contained.”’ 


Pursuant to this agreement, the plaintiffs received both a 
$50,000 deposit and a note for $50,000, both of which, at 
that time, designed to be applied against the ultimate 
purchase price. 


Subsequently, on December 7, 1960, the preceding agree- 
ment of May 17, 1960, (P.Ex. 21), was modified to the ex- 
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tent that the note for $50,000 was surrendered to the cor- 
porate defendant and 200 shares of corporate stock issued 
in lieu thereof. (D.Ex. 59) Of significance is paragraph 
1 of the agreement of December 7, 1960: 


‘<1, Owners agree to endorse the promissory note 
referred to in Paragraph 3 of said agreement, without 
recourse, to Plaza as payment to Plaza and, in ez- 
change therefor, Plaza agrees to issue to Owners two 
hundred (200) shares of its common stock. The parties 
agree that such stock constitutes part of the deposit 
under the agreement executed May 17, 1960, and shall 
be subject to all of the provisions of said agreement 
which would be applicable to the aforesaid promissory 
note in the amount of $50,000. Subject to the foregoing 
sentence, the Owners while holding said stock as a 
deposit shall have all rights of ownership, including the 
right to vote and the right to dividends. After settle- 
ment under the contract to be entered into pursuant 
to the agreement of May 17, 1960 (at which settlement 
the said stock shall be deemed to have a value of 
$50,000), Owners shall have full and complete owner- 
ship of said stock.’’ 


On March 2, 1961, the same parties, i.e., the plaintiffs 
and the corporate defendant entered into a contract to 
sell. (D.Ex. 64) After setting forth the sales price in 
paragraph 3 to be paid at settlement ($21 per square foot), 
the agreement went on to provide in paragraph 3(b): 

‘<The total sales price shall be reduced by $100,000, 


and the Sellers shall thereupon have full and unre- 
stricted right to all deposits made by Purchaser.’’ 


This agreement provided further that the plaintiffs would 
receive additional $35,000 note: 


“90. Notwithstanding the foregoing provisions of 
this Agreement, the following changes are hereby 
agreed to: 


(a) Purchaser shall give Sellers upon execution 


of this Agreement an additional deposit in the form 
of a note in the amount of $35,000, which note shall 
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be payable in the same manner as the $4 per square 
foot price. 


(ce) The sales price determined under paragraph 
3 shall be increased by the amount of $35,000, which 
increase is represented by the aforesaid $35,000 note 
and shall be payable pursuant to the terms of pay- 
ment of said note.”” 


And the agreement also contained two paragraphs of 
finality : 


“22. The parties to this Agreement mutually agree 
that it shall be binding upon them, their and each of 
their respective heirs, executors, administrators, suc- 
cessors and assigns; that the provisions hereof shall 
survive the execution and delivery of any deeds pur- 
suant to this Agreement and shall not be merged 
therein; that this Agreement contains the final and 
entire agreement between the parties hereto, and that 
they shall not be bound by any terms, conditions, state- 
ments, warranties or representations, oral or written, 
not herein contained. 


23. This contract, made in triplicate, when ratified by 
the Sellers, contains the final and entire agreement 
between the parties hereto and they shall not be bound 
by any terms, conditions, statements or representations, 
oral or written, not herein contained.’’ 


Yet another contract was entered into between the parties 
on October 3, 1961. Called an Amended Agreement, this 
contract substantially modified the previous March 2, 1961 
agreement. (D.Ex. 1) First, so as to make certain that 
the subject matter of the Amended Agreement is identi- 
fiable, it provides: 


‘}Wuerras, Kincpox Goutp, Jr., and Mary T. Goutp, 
and D. F. ANTONELU, Jr., as Sellers (hereinafter some- 
times called the Owners) and CoLuMBIA Piaza Cor- 
poration, a District of Columbia corporation (herein- 
after sometimes called the Developer), as Purchaser, 
made that certain Agreement dated March 2, 1961 
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whereby Sellers agreed to sell to the Purchaser, and 
the Purchaser agreed to buy from the Sellers, certain 

reels of land and the building improvements thereon 
in Squares 32, 33 and 34 in the District of Columbia, 
as set forth in more detail in the appendix hereto, and 


Wueneas, said parties have been informed that the 
Redevelopment Land Agency of the District of Colum- 
bia is about to take said property by condemnation as 
it is authorized to do, unless the Owners thereof agree 
to enter inte a contract for the sale of said property, 
at the price and upon the terms and conditions which 
it proposes, and 


Now, THEREFORE, in view of the imminent condemna- 
tion of such property as aforesaid, and in order to pro- 
tect the interests of all parties concerned, the parties 
to said Agreement of March 2, 1961 hereby agree that 
said Agreement is hereby changed and modified as set 
forth below, and this Agreement of October 4, 1961 
shall continue the complete understanding and agree- 
ment of the parties, and the Saannow & Lucus Com- 
pany, a Delaware corporation, engaged in the real 
estate business in the District of Columbia (herein- 
after sometime called the Broker) joins herein to the 
extent of its interest :”’ 


This Amended Agreement, and this is the final agreement 
on which settlement was finally made, then proceeded to 
set forth what was to occur at settlement: 


“© At settlement, the Owners shall receive the entire 
proceeds thereof (whether or not Developer joins in the 
deed of conveyance) except that the Owners shall re- 
imburse the Developer in the amount of $50,000.00 
paid by it as a deposit, and shall likewise reimburse 
John McShain in the amount of $40,000.00 advanced by 
him (or by a corporation under his control) on account 
of architects’ fees and test borings in connection with 
said property; and the Owners shall simultaneously 
cancel the note of $35,000.00 which the Developer was 
to give to the Owners, or if said note has not actually 
been delivered to Owners, the obligation of Developer 
to deliver said note shall be deemed canceled. The 
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parties further agree to release each other of all obliga- 
tions under the Agreement of March 2, 1961, except to 
the extent that such obligations are modified as set 
forth herein, and except that pending the receipt of 
an offer to purchase said property as herein provided, 
the Owners are entitled to retain the said $50,000.00 
deposit and are not required to reimburse the said 
John McShain (or his corporation) until settlement 
under the contract referred to above.”’ 


What happened is thus very clear—the contractual arrange- 
ment between the parties was modified substantially and 
the $50,000 note (or stock in lieu thereof) was purposely 
omitted at settlement. We need not speculate as to the 
reason—desire to have the plaintiffs remain as shareholders 
or the increasing land values between May of 1960 and 
October of 1961 could each afford a reason. So could several 
other factors. What is clear is that the agreement was 
changed. The parties to the Amended Agreement sought 
to make that abundantly clear in Paragraph 7: 


“7, The parties to this Amended Agreement mu- 
tually agree that it shall be binding upon them, their 
and each of their respective heirs, executors, adminis- 
tractors, successors and assigns; that the provisions 
hereof shall survive the execution and delivery of any 
deeds pursuant to this Amended Agreement and shall 
not be merged therein; that this Amended Agreement 
contains the final and entire agreement among the 
parties hereto and that they shall not be bound by any 
terms, conditions, statements, warranties or representa- 
tions, oral or written, not herein contained. All prior 
agreements among the parties with respect to the 
property included herein are hereby cancelled and ter- 
minated in all respects. Simultaneously with the de- 
livery of this Agreement, Developer agrees to furnish 
to Owners a certified copy of a resolution of its Board 
of Directors approving this Agreement and authorizing 
its appropriate officers to execute and deliver same 
together with an opinion of its counsel that it has lawful 
authority to make this Agreement. On or before Octo- 
ber 31, 1961 Developer agrees to furnish to Owners a 


35 


certified copy of a resolution of its shareholders, at 
a duly called meeting approving this Agreement and 
authorizing its appropriate officers to execute and de- 
liver same or a written consent thereto signed by all 
shareholders. Both of such certifications and such 
opinion constitute conditions to this Agreement.’’ 
(Emphasis supplied) 


Count VII of the Counterclaim is premised upon the May 
1960 agreement. That agreement, however, as the fore- 
going analysis demonstrates, was substantially modified by 
act of the parties themselves and the offset provision was 
removed. The final agreement is found in the Amended 
Agreement and it contains no such provision. Count VII 
of the Counterclaim, therefore, cannot stand. 


Not only did Judge Hart agree with this analysis (Find- 
ings of Fact 65-67, 70-72), but he added additional reasons 
which, the corporation suggests were beyond the Pre-trial 
proceedings*. 

The trial court found that, in common with all other 
stockholders, the appellees herein had paid $1.00 per share 
for their stock (Findings of Fact 73 and 74). This evi- 
dence came as no surprise to the corporation for the 
cancelled checks in payment of this obligation had been pro- 
duced at pre-trial and, indeed, must have been well known 
to the corporate defendant. As to such lack of prejudice, 
see Manbeck v. Ostrowski, No. 20203 (decided July 28, 
1967), sl. op. 11. 


The same observation is true with respect to Finding 
of Fact 75. No claim of surprise was, or could have been, 
made. The corporation was privy to these negotiations 
as is clearly reflected by the Stockholders Agreement of 
October 3, 1961 (D.Ex. 2): 


‘As of the date of this agreement, the parties agree 
‘that D. F. Antonelli, Jr. and Kingdon Gould, Jr., and 


S Irrespective of such a claim, Judge Hart’s ultimate findings could, and 
should, bo affirmed upon a simple analysis of the contracts, 
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Mary T. Gould, together own two hundred and sixty 
(260) shares of common stock of Columbia Plaza, all 
of which shares are fully paid and non-assessable.”’ 


Judge Hart’s findings should not now be disturbed. 


CONCLUSION 


For the foregoing reasons, the appellees respectfully 
submit that the aspects of the Judgment appealed from 
in No. 21206 should be affirmed. 
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